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CASES 

ARGUED  AND  DETERMINED 


IN    THE 


Supreme  Court  of  Illinois. 


The  People  ex  rel,  John  E.  W.  Wayman,  State's  Attorney, 
Petitioner,  vs,  Michaei*  ZimmEr,  Sheriff,  Respondent. 

Opinion  Hied  October  25,  ipii — Rehearing  denied  Dec,  7,  iqii, 

1.  Habeas  corpus — writ  of  habeas  corpus  must  be  confined  to 
its  legitimate  purpose.  The  writ  of  habeas  corpus  is  a  high  pre- 
rogative writ,  which,  when  properly  issued,  supersedes  all  other 
writs,  and  it  must  therefore  be  confined  to  its  legitimate  office, 
otherwise  a  partisan  judge  may,  by  usurpation  of  jurisdiction, 
work  a  great  wrong  to  society  and  the  State  by  discharging  of- 
fenders lawfully  convicted  and  sentenced  to  imprisonment. 

2.  Same — writ  of  habeas  corpus  cannot  be  used  as  a  writ  of 
error,  A  writ  of  habeas  corpus  does  not  operate  as  a  writ  of  er- 
ror and  cannot  be  used  to  review  a  judgment  entered  by  a  court 
which  had  jurisdiction  of  the  person  and  subject  matter  of  the 
suit  wherein  the  judgment  was  rendered. 

3.  Same — when  court  must  decline  to  discharge  prisoner.  The 
jurisdiction  of  the  court  to  render  the  judgment  upon  which  the 
process  under  which  a  prisoner  is  held  is  based  lies  at  the  foun- 
dation of  a  habeas  corpus  proceeding  to  obtain  his  discharge,  and 
if  it  appears  from  the  petition  and  return  in  the  habeas  corpus  pro- 
ceeding that  the  court  which  rendered  such  judgment  had  juris- 
diction of  the  person  and  subject  matter,  the  court  to  which  the 
habeas  corpus  petition  is  addressed  should  decline,  for  want  of 
jurisdiction,  to  discharge  the  prisoner. 
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4.  Same — when  order  of  discharge  is  void.  If  it  appears  from 
the  petition  for  habeas  corpus  and  the  return  to  the  writ  that  the 
court  which  rendered  the  judgment  upon  which  the  process  under 
which  the  petitioner  is  held  is  based  had  jurisdiction  of  the  person 
and  subject  matter,  the  court  to  which  the  petition  is  addressed 
has  no  jurisdiction  to  enter  an  order  of  discharge,  and  if  it  does 
so  the  order  of  discharge  is  void  and  should  be  disregarded  by  the 
officer  to  whom  it  is  directed. 

5.  Same — an  officer  is  not  protected  by  void  process.  The  rule 
that  an  officer  is  protected  by  process  regular  on  its  face  applies 
only  where  such  process  is  invoked  for  the  protection  of  an  officer 
who  has  acted  under  such  process  without  notice  of  its  invalidity 
and  in  good  faith,  and  does  not  apply  where  the  officer  has  notice 
that  such  process  is  void  and  has  been  issued  by  a  court  which 
had  no  jurisdiction  to  issue  the  same. 

Original  petition  for  mandamus. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W.  Way- 
man,  State's  Attorney,  (Thomas  Marshali^,  Zach  Hoi^- 
HEIMER,  and  Geo.  W.  M1LI.ER,  of  counsel,)  for  petitioner. 

John  Stei-k,  for  respondent. 

Daniei.  Donahoe,  and  James  Hartnett;  for  Edward 
S.  Gard. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  is  an  original  petition  filed  in  this  court  in  the  name 
of  the  People,  upon  the  relation  of  the  State's  attorney  of 
Cook  county,  praying  for  a  writ  of  mandamus  to  compel 
Michael  Zimmer,  as  sheriff  of  Cook  county,  to  apprehend 
Edward  S.  Gard  and  deliver  said  Gard  to  the  jailor  of  Cook 
cotmty,  and  to  imprison  and  hold  said  Gard  in  accordance 
with  the  terms  of  a  certain  order  theretofore  entered  by 
Judge  Scanlan,  one  of  the  circuit  judges  of  Cook  county, 
while  sitting  in  a  branch  of  the  criminal  court  of  said  Cook 
county,  by  which  order  the  said  Gard  had  been  adjudged 
guilty  of  a  contempt  of  court  and  ordered  to  be  confined 
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in  the  county  jail  of  said  Cook  county  for  the  period  of 
sixty  days.  An  answer  has  been  filed  by  respondent,  and 
the  relator  has  interposed  a  general  demurrer  to  said  an- 
swer, and  briefs  and  arguments  have  been  filed  by  the  rela- 
tor and  by  the  respondent.  By  permission  of  court  Gard  has 
filed  a  brief  in  this  case  although  leave  was  denied  him  to 
file  an  answer. 

The  facts  involved  in  this  case  are  not  in  dispute,  and 
are,  in  brief,  as  follows:  A  day  or  two  prior  to  the  2i&t 
day  of  November,  1910,  one  William  Schubert  was  arrested 
by  the  police  in  the  city  of  Chicago  on  suspicion  of  having 
committed  the  crime  of  robbery  and  was  confined  at  one  of 
the  police  stations  in  the  said  city  without  a  formal  com- 
plaint having  been  lodged  against  him  with  a  committing 
magistrate,  while  the  charge  against  him  was  being  investi- 
gated by  the  police.  On  the  21st  day  of  November  a  writ 
of  habeas  corpus  for  the  discharge  of  Schubert  was  sued  out 
before  Judge  Scanlan,  one  of  the  circuit  judges  of  the  said 
county,  who  was  then  holding  a  branch  of  the  criminal  court 
of  said  county.  Schubert  was  produced  in  court  by  Edward 
S.  Gard,  a  police  officer  of  the  city  of  Chicago,  in  response 
to  the  command  of  the  writ,  who  stated  orally  to  the  court 
that  Schubert  was  being  held  by  the  police  on  the  charge  of 
robbery  and  asked  that  a  hearing  in  the  habeas  corpus  case 
be  postponed  to  give  the  police  an  opportunity  to  have  pres- 
ent at  the  hearing  the  prosecuting  witness.  Judge  Scanlan 
fixed  the  amount  of  bail  which  Schubert  should  give  pending 
the  hearing,  but  which  he  was  unable  to  give,  and  continued 
the  case  until  November  23.  Upon  that  day,  on  the  case 
being  again  called  and  the  prosecuting  witness  having  failed 
to  identify  Schubert  as  the  man  who  had  robbed  him, 
Gard  and  a  representative  of  the  State's  attorney's  office 
being  present,  Judge  Scanlan  in  open  court  inquired  of 
Gard  if  there  were  any  other  charges  against  Schubert  or 
if  there  was  any  reason  why  he  should  be  held  further,  and 
upon  Gard  informing  the  judge  there  were  no  other  charges 
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against  him  and  there  was  no  reason  why  he  should  be  fur- 
ther held,  an  order  of  discharge  was  entered  by  Judge  Scan- 
Ian  discharging  Schubert,  and  Schubert  returned  with  an 
officer  to  the  jail.  As  he  left  the  jail  Gard  re-arrested  Schu- 
bert upon  two  warrants  which  Gard  had  sworn  out  of  the 
municipal  court  of  Chicago  on  November  22,  charging  him 
with  vagrancy  and  with  living  in  an  open  state  of  adultery, 
which  warrants  he  had  in  his  possession  at  the  time  Schu- 
bert was  discharged  by  Judge  Scanlan  in  the  habeas  corpus 
proceeding.  The  matter  of  the  re-arrest  was  immediately 
brought  to  the  attention  of  Judge  Scanlan,  and  upon  inves- 
tigating the  matter  he  caused  formal  proceedings  for  con- 
tempt of  court  to  be  instituted  against  Gard  for  falsely  stat- 
ing to  him,  at  the  time  the  habeas  corpus  proceeding  was 
disposed  of,  that  there  were  no  other  charges  against  Schu- 
bert and  that  there  was  no  reason  why  he  should  not  be 
discharged.  Gard  appeared  in  the  contempt  proceeding, 
filed  a  formal  answer,  and  upon  a  full  hearing,  he  was  ad- 
judged guilty  of  contempt  of  court  and  ordered  committed 
to  the  county  jail  of  Cook  county  for  sixty  days.  There- 
upon a  certified  copy  of  the  order  was  delivered  to  the  re- 
lator, as  sheriff  of  Cook  county,  and  he  arrested  Gard  and 
confined  him  in  the  jail  of  said  Cook  county.  Within  two 
hours  of  the  entry  of  the  contempt  order  by  Judge  Scanlan 
and  the  incarceration  of  Gard  in  the  county  jail,  Gard  was 
released  from  imprisonment  in  the  county  jail  by  a  writ 
of  habeas  corpus  issued  by  Judge  Petit,  one  of  the  circuit 
judges  of  Cook  county,  who,  upon  Gard  being  brought  be- 
fore him,  admitted  him  to  bail  on  his  own  recognizance,  and 
subsequently,  on  February  11,  191 1,  entered  an  order  dis- 
charging said  Gard  from  imprisonment  by  virtue  of  said 
contempt  order. 

The  petition  and  return  filed  in  the  habeas  corpus  pro- 
ceeding before  Judge  Petit  showed,  upon  their  face,  that 
the  contempt  of  which  Edward  S.  Gard  was  found  guilty 
was  committed  in  open  court  and  in  the  presence  of  Judge 
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Scanlan,  and  that  said  Gard  appeared  in  the  contempt  pro- 
ceeding before  Judge  Scanlan  and  filed  an  answer  in  the 
contempt  proceeding  and  was  fully  heard  and  was  present 
at  the  time  he  was  adjudged  guilty  of  contempt, — that  is, 
that  Judge  Scanlan  in  the  contempt  proceeding  had  juris- 
diction of  the  subject  matter  of  the  contempt  and  of  the 
person  of  Gard  at  the  time  Gard  was  adjudged  to  be  in 
contempt  of  court  by  Judge  Scanlan  and  committed  to  the 
county  jail. 

Two  questions  are  presented  for  decision  upon  this  rec- 
ord :  First,  did  Judge  Petit  have  jurisdiction  in  the  habeas 
corpus  proceeding  before  him  to  discharge  Edward  S.  Gard 
from  the  contempt  order  ?  And  secondly,  Gard  having  been 
discharged,  if  his  discharge  was  wrongful,  has  this  court, 
by  mandamus,  jurisdiction  to  direct  the  respondent,  as  sher- 
iff, to  re-arrest  Gard  and  enforce  the  order  in  the  contempt 
proceeding  against  him  by  imprisoning  him  in  the  county 
jail? 

The  writ  of  habeas  corpus  is  a  high  prerogative  writ 
and  when  properly  issued  supersedes  all  other  wTits,  and 
by  reason  of  that  fact  it  should  be  confined  to  its  legitimate 
office,  otherwise  an  ignorant,  reckless  or  partisan  judge,  by 
usurpation,  may  through  the  writ  work  a  great  wrong  to 
society  and  the  State  by  discharging  offenders  who  have 
been  lawfully  convicted  and  sentenced  to  imprisonment  by 
other  courts  while  legally  exercising  co-ordinate  jurisdiction 
with  the  court  granting  such  discharge.  It  has  never  been 
the  office  of  the  writ  of  habeas  corpus  to  operate  as  a  writ 
of  review,  and  we  take  it  that  no  well  considered  case  can 
be  found  where  it  has  been  held  that  the  writ  may  properly 
be  used  to  review  the  judgment  of  a  court  where  the  judg- 
ment sought  to  be  reviewed  had  been  rendered  by  a  court 
which  had  jurisdiction  of  the  person  and  subject  matter 
of  the  suit  in  which  the  judgment  had  been  rendered. 
Ex  parte  Smith,  117  111.  63;  People  v.  Allen,  160  id.  400; 
People  v.  Jonas,  173  id.  316;   People  v.  Murphy,  212  id. 
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584;  People  V.  Superior  Court,  234  id.  186;  People  v. 
Strassheim,  242  id.  359;  Martin  v.  District  Court,  37  Colo, 
no;  Bx  parte  Parks,  93  U.  S.  18;  Keizo  v.  Henry,  211 
id.  146;  Harlan  v.  McGourin,  218  id.  442. 

In  Bx  parte  Smith,  supra.  Smith  was  adjudged  guilty  of 
contempt  and  fined  and  ordered  committed  to  jail  until  the 
fine  was  paid  for  refusing  to  answer  questions  before  a 
grand  jury.  He  filed  a  petition  for  habeas  corpus  in  this 
court.  The  writ  was  denied.  The  court  said,  among  other 
things  (p.  65)  :  "We  regard  the  petition  in  this  case  as  a 
mere  attempt  to  review  and  set  aside  a  judgment  at  law  for 
an  alleged  error  in  the  proceeding  where  the  court  clearly 
had  jurisdiction  both  of  the  person  and  subject  matter  of 
the  suit.  This  cannot  be  done.  The  petition  shows  that  the 
petitioner  was  tegularly  brought  before  the  grand  jury  as  a 
witness,  that  he  refused  to  answer  certain  questions  pro- 
pounded to  him,  and  that  the  court  thereupon  imposed  a  fine 
upon  him.  Whether  the  court  was  authorized,  under  the 
circumstances,  to  impose  the  fine  was  a  matter  which  the 
law  authorized  and  empowered  the  court  to  determine,  just 
as  in  any  other  case  of  alleged  contempt.  While,  for  the 
purposes  of  the  argument,  it  may  be  conceded  that  the  court 
erred  in  reaching  the  conclusion  it  did,  nevertheless  its  right 
and  duty  to  pass  upon  the  question  was  clear  beyond  all 
question.  If  the  judgment  was  erroneous,  as  is  claimed,  the 
remedy  was  the  same  as  in  the  case  of  any  other  erroneous 
judgment  where  the  right  of  appeal  or  writ  of  error  is  given. 
We  regard  the  order  directing  the  defendant  to  stand  com- 
mitted till  the  fine  and  costs  were  paid  in  the  nature  of  final 
process, — a  mere  means  of  enforcing  the  payment  of  the 
judgment, — wdiich  would  have  been  suspended  by  any  order 
staying  the  judgment  itself.  If,  as  claimed,  the  judgment 
is  erroneous,  a  writ  of  error  was  the  appropriate  remedy, 
and  upon*  that  hypothesis  we  must  assume  the  reviewing  tri- 
bunal would,  if  asked,  have  made  the  writ  a  supersedeas, 
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which  would  have  suspended  the  order  of  commitment  till 
the  case  could  be  disposed  of  on  the  merits." 

In  People  v.  Allen,  supra,  the  petitioner  was  indicted, 
tried  and  convicted  in  the  criminal  court  of  Cook  county. 
While  in  the  penitentiary  under  sentence  he  filed  an  original 
petition  for  habeas  corpus  in  this  court.  In  that  case  this 
court  pointed  out  that  the  criminal  court  had  jurisdiction 
of  the  person  and  subject  matter,  and  said  that  while  there 
might  be  some  question  in  regard  to  whether  the  judgnient 
entered  was  erroneous  it  was  not  void,  and  therefore  there 
was  no  ground  for  a  writ  of  habeas  corpus.  The  court  said 
that  if  any  error  was  committed  by  the  trial  court  in  the 
trial  of  the  cause  or  in  the  sentence  of  the  petitioner,  that 
was  a  question  which  could  be  reviewed  by  a  writ  of  error, 
but  the  petitioner  had  no  right  to  a  writ  of  habeas  corpus. 

In  People  v.  Jonas,  supra,  which  was  an  original  peti- 
tion for  habeas  corpus  in  this  court,  the  petitioner  had  been 
fined  by  a  justice  of  the  peace  for  a  violation  of  an  act 
regulating  the  practice  of  medicine  and  surgery.  A  mitti- 
mus  was  issued  by  the  justice  of  the  peace  commanding  that 
unless  the  petitioner  pay  the  amount  of  the  fine,  with  costs, 
etc.,  he  be  committed  to  the  common  jail  of  Cook  county, 
and  he  was  taken  into  custody  under  this  mittimus.  Peti- 
tioner sought  to  test  the  constitutionality  of  this  act  in  the 
habeas  corpus  proceeding.  This  court  pointed  out  that  the 
justice  of  the  peace  had. jurisdiction  to  hear  the  case  and 
to  render  judgment  agaihst  the  petitioner,  and  in  doing  so 
had  full  authority  and  jurisdiction  to  decide  all  questions 
involved  in  the  case,  including  the  constitutionality  of  the 
statute,  and  that  situation  was  not  changed,  the  court  said, 
by  the  fact  that  the  justice  court  was  an  inferior  one  and 
that  its  decision  of  a  constitutional  question  might  not  be  of 
great  authority  as  a  precedent.  On  page  320  the  court  said : 
"The  effect  of  granting  writs  in  cases  of  this  kind  would 
be  to  allow  defendants,  in  all  convictions  under  ordinances 
or  statutes  the  validity  of  which  might  be  questioned,  to 
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come  directly  to  this  court  by  a  proceeding  in  habeas  corpus 
instead  of  appealing  or  prosecuting  writs  of  error,  as  the 
law  contemplates.  Such  a  practice  contravenes  the  statute 
and  is  not  to  be  permitted.  In  this  case  the  remedy  by  ap- 
peal was  complete  and  the  writ  of  habeas  corpus  is  denied." 

In  People  v.  Murphy,  supra,  a  motion  for  leave  to  file 
a  petition  for  writ  of  habeas  corpus  was  made  in  this  court, 
and  the  particular  ground  for  relief  set  forth  in  the  petition 
was  that  the  petitioner,  Freeman,  who  was  indicted  for  mur- 
der, had  not  been  given  a  trial  within  four  months  after  the 
time  of  his  commitment  to  jail.  The  court,  in  denying  the 
motion,  pointed  out  that  the  prisoner,  to  invoke  this  statute, 
should  demand  his  release  in  the  trial  court,  and  preserve  in 
the  record,  by  bill  of  exceptions,  the  proceedings  had  upon 
such  application;  that  if  the  application  be  denied  it  was 
the  right  of  the  prisoner  to  have  the  action  of  the  court 
reviewed  as  a  part  of  the  record  when  his  case  should  be 
brought  to  this  court,  if  at  all,  by  writ  of  error,  and  said 
(p.  588)  :  "It  is  not  the  intent  or  purpose  of  the  law  that 
mere  errors  committed  or  arising  out  of  matters  wherein  a 
court  is  exercising  a  discretion,  as  in  this  case,  during  the 
pendency  of  the  trial,  and  reviewable  upon  error,  shall  be 
reviewed  by  courts  of  concurrent  jurisdiction,  or  any  court 
for  that  matter,  under  a  writ  of  habeas  corpus.  The  writ 
of  habeas  corpus  is  not  for  the  purpose  of  reviewing  errors, 
and  is  only  authorized  in  those  cases  where  the  court  has 
acted  without  jurisdiction.  *  ♦  *  The  contention  or 
view  that  the  circuit  court  of  Cook  county  is  vested  with 
jurisdiction  to  sit  in  review  of  the  proceedings  of  the  crimi- 
nal court  cannot  for  a  moment  be  entertained." 

In  People  v.  Superior  Court,  supra,  one  Lipsey  was 
convicted  of  receiving  stolen  property  and  sentenced  to  the 
penitentiary.  This  court  reviewed  the  record  of  his  convic- 
tion on  writ  of  error,  affirmed  the  judgment  and  denied  a 
rehearing.  The  court's  mandate  issued,  and  he  was  taken 
to  the  penitentiary  at  Joliet  to  undergo  imprisonment  in  ac- 
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cordance  with  the  judgment  of  the  criminal  court  of  Cook 
county.  He  then  filed  a  petition  for  a  writ  of  habeas  corpus 
in  the  superior  court  of  Cook  county  and  Judge  McEwen 
ordered  the  writ  to  issue.  The  writ  issued  and  was  served 
upon  the  warden  of  the  penitentiary,  and  he  made  return 
that  he  had  complied  with  the  writ  by  delivering  the  body 
of  Lipsey  into  the  custody  of  the  sheriff  of  Cook  county. 
The  contention  on  behalf  of  Lipsey  was,  that  the  judgment 
of  conviction  was  void  for  the  reason  that  the  verdict  was 
insufficient  to  warrant  a  judgment  of  conviction,  and 
amounted,  in  law,  to  a  verdict  of  not  guilty.  An  original 
petition  for  certiorari  was  filed  in  this  court  and  a  writ  is- 
sued, in  response  to  which  Judge  McEwen,  on  behalf  of 
himself  and  the  superior  court,  filed  a  return  to  the  writ 
setting  forth  the  habeas  corpus  proceedings,  and  it  was  held 
that,  after  an  affirmance  of  a  judgment  of  conviction  by  this 
court,  all  questions  which  could  have  been  raised  must  be 
considered  as  having  been  raised  and  passed  upon,  and  that 
the  superior  court  was  without  jurisdiction  to  entertain  the 
habeas  corpus  proceedings.  In  that  case,  the  writ  of  habeas 
corpus  was  sought  after  there  had  been  a  review  of  the 
record  by  this  court,  but  with  reference  to  the  right  of  one 
court  to  review  the  records  of  courts  of  concurrent  jurisdic- 
tion where  there  has  been  no  review  of  the  record  by  this 
court,  the  late  Justice  Scott,  speaking  for  the  court,  said 
(p.  204)  :  "Nothing  said  or  left  unsaid  is  to  be  deemed  an 
intimation  that  the  superior  court  could  rightfully  have  dis- 
charged Lipsey  on  habeas  corpus  if  the  criminal  case  had 
not  come  to  this  court  and  if  the  verdict  was  properly  the 
subject  of  the  criticisms  leveled  against  it.  The  criminal 
court  had  jurisdiction  of  the  offense  with  which  Lipsey  was 
charged  and  had  jurisdiction  of  his  person.  It  had  juris- 
diction to  determine  the  sufficiency  of  the  verdict  and  juris- 
diction to  enter  the  judgment  which  it  did  enter.  {Bx  parte 
Wat  kins,  3  Pet.  193.)  By  the  entry  of  final  judgment  it 
adjudicated  that  verdict  to  be  one  which  would  support  a 
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judgment  of  conviction  in  the  case.  The  superior  court  is 
of  concurrent  jurisdiction,  only,  with  the  criminal  court. 
Our  view  of  the  law  with  reference  to  the  power  of  the  su- 
perior court  to  discharge  a  prisoner  on  habeas  corpus  who 
is  held  pursuant  to  a  judgment  of  the  criminal  court,  which 
that  court  had  the  jurisdiction  to  enter,  may  be  gleaned 
from  the  opinion  in  People  v.  Murphy,  supra." 

In  People  v.  Strassheim,  supra,  an  original  petition  for 
writ  of  habeas  corpus  was  filed  in  this  court.  The  conten- 
tion urged  was  that  the  statute  under  which  the  petitioner 
was  sentenced  was  wholly  void.  The  right  to  raise  that 
question  by  habeas  corpus  proceedings  was  denied.  The 
court  said  (p.  362)  :  "These  questions  which  counsel  seek 
to  raise  concerning  the  validity  of  the  entire  act  cannot  be 
raised  or  considered  in  this  proceeding  by  habeas  corpus^ 
since  Ihey  do  not  affect  the  jurisdiction  of  the  criminal 
court,  in  which  the  relator  was  convicted.  The  courts  have 
uniformly  held,  in  very  numerous  cases,  that  the  writ  of 
habeas  corpus  cannot  be  made  to  perform  the  functions  of 
a  writ  of  error  or  an  appeal,  and  if  the  relator  was  sen- 
tenced under  the  provision  of  a  void  act  that  question  could 
properly  be  raised  on  a  writ  of  error.'' 

In  the  Martin  case,  supra,  one  Moran  was  tried  in  a  dis- 
trict court  of  the  State  of  Colorado  and  convicted  of  the 
crime  of  robbery  and  sentenced  to  the  penitentiary.  He 
filed  a  petition  for  a  writ  of  habeas  corpus  in  the  district 
court  of  another  judicial  district  of  that  State,  and  the  writ 
was  issued.  The  sole  ground  for  the  allowance  of  the  writ 
was  that  the  judgment  under  which  he  was  sentenced  was 
absolutely  void  because  it  was  not  within  the  power  of  the 
court  to  pronounce  the  same.  He  had  been  sentenced  for 
a  term  of  not  more  than  fourteen  years  under  an  indeter- 
minate sentence  act  which  it  was  claimed  did  not  go  into 
force  until  after  the  commission  of  the  robbery,  and  it  was 
claimed  that  at  the  time  of  the  commission  of  the  robbery 
the  penalty  was  confinement  in  the  penitentiary  from  three 
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to  fourteen  years.  The  district  court,  before  whom  the 
habeas  corpus  proceedings  were  heard,  discharged  the  pris- 
oner, apparently  for  the  reason  relied  upon  by  him  that  the 
judgment  under  which  he  was  sentenced  was  absolutely  void 
as  rendered  under  the  wrong  law.  The  warden,  Martin, 
filed  an  application  in  the  Supreme  Court  of  Colorado,  as 
warden  of  the  State  penitentiary,  for  an  original  writ  of 
certiorari  to  review  the  action  of  the  district  court,  and  of 
the  judge  thereof,  in  releasing  Moran  from  the  penitentiary. 
It  was  a  case  of  one  court  on  habeas  corpus  releasing  from 
the  penitentiary  and  discharging  from  custody  a  prisoner 
tried,  convicted  and  sentenced  by  a  district  court  of  another 
district,  both  courts  being  of  concurrent  jurisdiction.  The 
danger  of  this  practice  is  well  illustrated,  for  while  the  Su- 
preme Court  allowed  the  writ  of  certiorari  and  set  aside  the 
judgment  of  the  district  court  discharging  Moran  from  cus- 
tody, Moran  had  been  set  at  liberty  under  the  order  of  the 
district  court  and  had  left  the  State.  The  court  pointed  out 
that  even  if  Moran  had  been  sentenced  under  the  wrong 
statute,  the  judgment  of  the  court  was  not  void  but  void- 
able, and  that  in  any  event  Moran  would  have  to  serve  the 
minimum  sentence  under  the  statute  which  he  claimed  ap- 
plied, before  he  could  procure  his  liberty  by  habeas  corpus, 
if  it  could  then  be  done.  It  was  pointed  out  that  the  sen- 
tence complained  of  could  be  corrected  upon  writ  of  error, 
and  the  court  said  (p.  117)  :  "The  district  court,  in  ruling 
otherwise,  clearly  exceeded  the  limit  of  its  jurisdiction  in 
discharging  the  prisoner,  and  its  judgment  for  that  reason 
should  be  set  aside.  For  another  reason  that  court  exceeded 
its  jurisdiction  in  the  premises.  The  sentence  under  which 
the  prisoner  was  in  custody  was  pronounced  by  the  district 
court  of  Otero  county.  That  court  had  jurisdiction  of  the 
crime  and  of  the  person  of  the  defendant  and  the  power  to 
pronounce  sentence.  The  district  court  of  Arapahoe  county 
is  a  court  of  concurrent  jurisdiction,  only.  It  has  no  power, 
imder  the  constitution  or  the  statutes  of  this  State,  to  review 
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or  supervise,  by  habeas  corpus,  the  judgment  of  the  district 
court  of  another  judicial  district.  This  was  clearly  inti- 
mated by  Mr.  Justice  Elliott  in  his  concurring  opinion  in 
Cooper  V.  People,  13  Colo.  237.  He  there  said  that,  not- 
withstanding the  fact  that  our  statute  confers  jurisdiction  in 
habeas  corpus  cases  upon  district  courts  and  district  judges, 
yet  in  the  nature  of  things  there  must  be  some  limitation 
to  the  exercise  of  such  power,  else  the  unseemly  spectacle 
might  be  presented  of  one  district  court  releasing  prisoners 
committed  by  another  district  court,  or  even  by  the  Supreme 
Court  itself.  This  is  precisely  what  the  district  court  of 
the  second  judicial  district  has  assumed  to  do  in  this  case, 
and  it  was  beyond  its  jurisdiction  to  do  so.  *  *  *  For 
the  foregoing  reasons  we  conclude  that  the  district  court  of 
the  second  judicial  district  in  discharging  the  prisoner  on 
habeas  corpus  exceeded  the  limits  of  its  jurisdiction,  and 
proceeded  in  palpable  violation  of  the  provisions  of  the 
habeas  corpus  statute  and  the  previous  decisions  of  this 
court.'' 

In  Keiso  v.  Henry,  supra,  Keizo  was  indicted  for  mur- 
der by  a  grand  jury  of  the  Territory  of  Hawaii.  He  was 
foimd  guilty  and  sentenced  to  death.  The  case  canie  to  the 
Supreme  Court  of  the  United  States  by  a  writ  of  error  di- 
rected to  a  judgment  of  the  Supreme  Court  of  the  Territory 
of  Hawaii  discharging  a  writ  of  habeas  corpus  and  remand- 
ing the  prisoner  to  the  custody  of  the  sheriff.  The  point 
urged  by  the  prisoner  was  that  certain  members  of  the 
grand  jury  who  returned  the  indictment  against  him  were 
not  citizens  of  the  United  States,  as  required  by  the  law. 
There  was  an  affirmance  of  the  judgment*  of  the  Supreme 
Court  of  the  Territory.  Among  other  things  in  the  opinion 
the  court  said  (p.  148)  :  "But  no  court  may  properly  re- 
lease a  prisoner  under  conviction  and  sentence  of  another 
court  unless  for  want  of  jurisdiction  of  the  cause  or  person, 
or  for  some  other  matter  rendering  its  proceedings  void. 
Where  a  court  has  jurisdiction,  mere  errors  which  have 
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been  committed  in  the  course  of  the  proceedings  cannot  be 
corrected  upon  a  writ  of  habeas  corpus,  which  may  not  in 
this  manner  usurp  the  functions  of  a  writ  of  error.  [Citing 
authorities.]  These  well  settled  principles  are  decisive  of 
the  case  before  us.  Disqualifications  of  grand  jurors  do  not 
destroy  the  jurisdiction  of  the  court  in  which  an  indictment 
is  returned  if  the  court  had  jurisdiction  of  the  cause  and 
of  the  person,  as  the  trial  court  had  in  this  case.  [Citing 
authorities.]  The  indictment,  though  voidable,  if  the  ob- 
jection is  seasonably  taken,  as  it  was  in  this  case,  is  not 
void.  *  *  *  That  court  has  the  authority  to  decide 
all  questions  concerning  the  constitution,  organization  and 
qualification  of  the  grand  jury,  and  if  there  are  errors  in 
dealing  with  these  questions,  like  all  other  errors  of  law 
committed  in  the  course  of  the  proceedings,  they  can  only 
be  corrected  by  writ  of  error." 

In  Bx  parte  Parks,  supra,  which  was  a  habeas  corpus 
proceeding  where  the  petitioner  had  been  convicted  of  the 
crime  of  forgery,  it  was  contended  that  the  act  for  which  he 
was  convicted  (forgery)  was  not  a  crime  under  the  Federal 
statutes,  and  the  court  held  that  question  could  not  be  in- 
quired into  on  habeas  corpus.  The  reason  is  manifest.  The 
trial  court  having  jurisdiction  of  the  subject  matter  and  the 
person,  had  the  power  to  decide  whether  the  crime  of  for- 
gery could  be  committed  under  the  Federal  statutes,  and  the 
conviction  and  sentence  of  the  prisoner  was  a  decision  by 
the  court  of  that  question.  If  erroneous,  the  law  provided 
a  method  for  its  review,  and  the  method  was  not  by  habeas 
corpus.  Mr.  Justice  Bradley,  speaking  for  the  court,  said : 
"But  the  question  whether  it  was  or  was  not  a  crime  within 
the  statute  was  one  which  the  district  court  was  competent 
to  decide.  It  was  before  the  court  and  within  its  jurisdic- 
tion. *  *  *  Whether  an  act  charged  in  an  indictment  is 
or  is  not  a  crime  by  the  law  which  the  court  administers  (in 
this  case  the  statute  law  of  the  United  States)  is  a  question 
which  has  to  be  met  at  almost  every  stage  of  criminal  pro- 
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ceedings, — on  motions  to  quash  the  indictment,  on  demur- 
rers, on  motions  to  arrest  judgment,  etc.  The  court  may 
err,  but  it  has  jurisdiction  of  the  question.  If  it  errs,  there 
is  no  remedy  after  final  judgment  unless  a  writ  of  error  lies 
to  some  superior  court, — and  no  such  writ  lies  in  this  case. 
It  would  be  an  assumption  of  authority  for  this  court,  by 
means  of  the  writ  of  habeas  corpus,  to  review  every  case  in 
which  the  defendant  attempts  to  controvert  the  criminal- 
ity of  the  offense  charged  in  the  indictment."  Again,  on 
page  23 :  "But  in  the  case  before  us  the  district  court  had 
plenary  jurisdiction,  both  of  the  person,  the  place,  the  cause, 
and  everything  about  it.  To  review  the  decision  of  that 
court  by  means  of  the  writ  of  habeas  corpus  would  be  to 
convert  that  writ  into  a  mere  writ  of  error  and  to  assume 
an  appellate  power  which  has  never  been  conferred  upon 
this  court." 

In  Harlan  v.  McGourin,  supra,  a  circuit  court  of  the 
United  States  refused  to  release  the  petitioners  upon  writs 
of  habeas  corpus,  and  under  the  Federal  statutes  appeals 
were  taken  to  the  United  States  Supreme  Court.  It  was 
contended  that  there  was  absolutely  no  evidence  to  sustain 
the  -conviction  of  the  petitioners,  and  that  upon  that  ground 
they  should  have  been  discharged,  but  the  court,  speaking 
through  Mr.  Justice  Day,  said  (p.  448)  :  "The  attack  is 
thus  not  upon  the  jurisdiction  and  authority  of  the  court 
to  proceed  to  investigate  and  determine  the  truth  of  the 
charge,  but  upon  the  sufficiency  of  the  evidence  to  show  the 
guilt  of  the  accused.  This  has  never  been  held  to  be  within 
the  province  of  a  writ  of  habeas  corpus.  Upon  habeas 
corpus  the  court  examines  only  the  power  and  authority  of 
the  court  to  act, — not  the  correctness  of  its  conclusions." 

In  In  re  Gregory,  219  U.  S.  210,  an  interesting  and  in- 
structive opinion  was  written  by  Mr.  Justice  Hughes  on  be- 
half of  all  the  members  of  the  court.  It  was  an  original 
petition  for  writ  of  habeas  corpus  to  inquire  into  a  deten- 
tion under  a  conviction  in  the  police  court  of  the  District  of 
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Columbia  of  engaging  in  a  gift  enterprise  business  within 
the  district.  The  rule  was  discharged  and  the  petition  dis- 
missed. Said  the  court :  "The  only  question  before  us  is 
whether  the  police  court  had  jurisdiction.  A  habeas  corpus 
proceeding  cannot  be  made  to  perform  the  function  of  a 
writ  of  error,  and  we  are  not  concerned  with  the  question 
whether  the  information  was  sufficient  or  whether  the  acts 
set  forth  in  the  agreed  statement  constituted  a  crime, — that 
is  to  say,  whether  the  court  properly  applied  the  law, — if  it 
be  found  that  the  court  had  jurisdiction  to  try  the  issues 
and  to  render  the  judgment."  Numerous  cases  are  then 
cited.  The  court  then  cites  the  opinion  of  Mr.  Justice  Day 
in  Harlan  v.  McGourin,  supra,  and  quotes  from  it  with 
approval.  Other  cases  are  approvingly  noted,  including 
Bx  parte  Parks,  supra.  The  opinion  concludes  thus :  "In 
hearing  this  application  this  court  does  not  sit  to  review  the 
correctness  of  the  conclusion  of  the  police  court  as  to  tlie 
violation  of  the  statute  by  the  petitioner,  or  of  the  decision 
of  the  court  of  appeals  of  the  district  as  to  the  sufficiency  of 
the  information  filed  against  him.  The  question  here  is  not 
one  of  guilt  or  innocence,  but  simply  whether  the  court  be- 
low had  jurisdiction  to  try  the  issues;  and  as  we  find  that 
the  statutes  conferred  that  jurisdiction  the  application  for 
a  writ  of  habeas  corpus  must  be  denied." 

Section  21  of  the  chapter  on  habeas  corpus,  (Kurd's 
Stat.  1909,  p.  1232,)  contains,  among,  other  things,  the  fol- 
lowing provision:  "No  person  shall  be  discharged  under 
the  provisions  of  this  act,  if  he  is  in  custody,  *  *  *  by 
virtue  of  a  final  judgment  or  decree  of  any  competent  court 
of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued 
upon  such  judgment  or  decree,  unless  the  time  during  which 
such  party  may  be  legally  detained  has  expired."  Section  22 
of  the  same  act  provides:  "If  it  appear  that  the  prisoner 
is  in  custody  by  virtue  of  process  from  any  court  legally 
constituted,  he  can  be  discharged  only  for  some  of  the  fol- 
lowing causes ;    ( i )  Where  the  court  has  exceeded  the  limit 
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of  its  jurisdiction,  either  as  to  the  matter,  place,  suni  or 
person;  (2)  where,  though  the  original  imprisonment  was 
lawful,  yet,  by  some  act,  omission  or  event  which  has  sub- 
sequently taken  place,  the  party  has  become  entitled  to  his 
discharge;  (3)  where  the  process  is  defective  in  some  sub- 
stantial form  required  by  law;  (4)  where  the  process, 
though  in  proper  form,  has  been  issued  in  a  case  or  un- 
der circumstances  where  the  law  does  not  allow  process  or 
orders  for  imprisonment  or  arrest  to  issue;  (5)  where,  al- 
though in  proper  form,  the  process  has  been  issued  or  exe- 
cuted by  a  person  either  unauthorized  to  issue  or  execute 
the  same,  or  where  the  person  having  the  custody  of  the 
prisoner  under  such  process  is  not  the  person  empowered  by 
law  to  detain  him;  (6)  where  the  process  appears  to  have 
been  obtained  by  false  pretense  or  bribery;  (7)  where  there 
is  no  general  law,  nor  any  judgment,  order  or  decree  of  a 
court  to  authorize  the  process  if  in  a  civil  suit,  nor  any  con- 
viction if  in  a  criminal  proceeding.  No  court  or  judge,  on 
the  return  of  a  habeas  corpus,  shall,  in  any  other  matter,  in- 
quire into  the  legality  or  justice  of  a  judgment  or  decree 
of  a  court  legally  constituted." 

It  is  manifest  from  the  foregoing  decisions  and  statute 
that  when  a  petition  is  presented  to  a  judge  for  a  writ  of 
habeas  corpus  to  discharge  a  prisoner  held  under  judicial 
process,  the  question  of  the  jurisdiction  of  the  court  to  ren- 
der the  judgment,  which  is  the  foundation  of  the  process 
by  which  the  prisoner  is  held,  lies  at  the  very  threshold  of 
the  habeas  corpus  proceeding,  and  if  it  appears  from  the 
petition,  return,  or  in  any  other  legitimate  manner,  that  the 
court  that  rendered  the  judgment  by  virtue  of  which  the 
process  issued  from  which  discharge  is  sought  had  jurisdic- 
tion of  the  person  of  the  prisoner  and  of  the  subject  matter 
of  the  suit  in  which  the  judgment  was  rendered,  then  the 
judge  to  whom  the  petition  is  presented  should  decline,  for 
lack  of  jurisdiction,  to  discharge  the  prisoner,  as  if  the 
court  that  rendered  the  judgment  upon  which  the  process 
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issued  by  which  the  prisoner  is  held  had  jurisdiction  of  the 
person  of  the  prisoner  and  the  subject  matter  of  the  suit, 
then  the  case  of  the  prisoner  is  not  one  for  discharge  upon 
writ  of  habeas  corpus  but  for  review  by  appeal  or  on  writ 
of  error,  as  no  court  upon  habeas  corpus  can  sit  as  a  court 
of  review  to  re-try  cases  which  have  been  legally  decided 
upon  full  jurisdiction  by  other  coiu-ts,  especially  other  courts 
of  concurrent  jurisdiction.  In  considering  this  question  in 
People  V.  Superior  Court,  supra,  on  page  198  it  was  said: 
**In  this  case  it  appeared  from  the  face  of  the  petition  for 
a  writ  of  habeas  corpus  that  the  question  thereby  raised  had, 
as  a  matter  of  law,  been  adjudicated  against  Lipsey  by  this 
court  when  his  case  was  here  on  writ  of  error,  and  it  there- 
fore appeared  from  the  petition  that  Lipsey,  so  far  as  im- 
prisonment by  virtue  of  that  judgment  was  concerned,  could 
not  by  the  superior  court,  or  any  judge  thereof,  be  dis- 
charged, admitted  to  bail  or  otherwise  relieved,  and  for  that 
reason  the  writ  should  not  have  issued.  It  is  contended, 
however,  that  even  'if  this  be  true  the  superior  court  was 
not  without  jurisdiction;  that,  having  general  jurisdiction 
in  habeas  corpus,  the  court  had  the  power  and  authority  to 
issue  the  writ  even  though  the  prisoner  could  not  lawfully 
be  discharged.  We  have  held  that  jurisdiction  is  authority 
to  hear  and  decide  a  cause,  and  that  it  does  not  depend  upon 
the  correctness  of  the  decision  made.  {People  v.  Talmadge, 
194  111.  67.)  'Ju^'isdiction  of  the  tribunal  does  not  depend 
upon  actual  facts  alleged,  but  upon  authority  to  determine 
the  existence  or  non-existence  of  such  facts  and  to  render 
judgment  according  to  its  findings.'  (Bailey  on  Jurisdic- 
tion, sec.  2.)  The  language  last  quoted  seems  to  us  to  be 
accurate.  Applying  that  statement  of  the  law  to  this  petition 
for  habeas  corpus,  it  is  apparent  that  the  petition  conferred 
no  jurisdiction  upon  the  superior  court.  The  fact  alleged 
was  that  the  judgment  in  the  criminal  case  was  void.  It 
also  appeared  from  the  petition,  as  a  matter  of  law,  that 
this  court,  upon  a  writ  of  error,  had  determined  that  alleged 
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fact  to  be  untrue  and  had  determined  that  the  judgment  was 
valid.  That  being  the  case,  the  superior  court  was  without 
authority  to  determine  the  existence  or  the  non-existence 
of  the  alleged  fact.  That  question  had  already  been  deter- 
mined by  a  tribunal  whose  finding  the  superior  court  had 
no  authority  to  review.  The  superior  court  was,  therefore, 
without  jurisdiction  in  the  premises  and  without  right  or 
power  to  order  the  issuance  of  the  writ. — People  v.  Murphy, 
212  111.  584;  In  re  Williavis,  10  L.  R.  A.  (N.  S.)  1129; 
Commonwealth  v.  Lecky,  i  Watts,  67;  State  v.  Dobson, 
135  Mo.  I ;  Martin  v.  District  Court,  37  Colo,  no;  Doyle 
V.  Commonwealth,  107  Pa.  St.  20." 

It  is  clear  from  the  petition  and  return  that  Judge  Scan- 
Ian  had  jurisdiction  to  commit  Edward  S.  Gard  for  con- 
tempt. Those  jurisdictional  facts  appear  on  the  face  of 
the  petition  and  return.  Judge  Petit  was  without  jurisdic- 
tion to  enter  the  order  of  discharge,  and  the  order  of  dis- 
charge being  beyond  his  jurisdiction  to  enter,  was  absolutely 
void.  In  the  Murphy  case  we  thus  express  our  view  upon 
this  subject  (p.  589)  :  "The  contention  or  view  that  the 
circuit  court  of  Cook  county  is  vested  with  jurisdiction  to 
sit  in  review  of  the  proceedings  of  the  criminal  coiut  can 
not  for  a  moment  be  entertained.  If  the  circuit  court  had 
assumed  jurisdiction  and  granted  the  writ  *  *  *  it 
would  have  been  a  nullity  for  lack  of  jurisdiction  in  the 
court  and  could  avail  the  relator  nothing.  The  order  of 
the  circuit  court  would  neither  warrant  the  discharge  of  the 
relator  nor  protect  him  against  re-arrest.  It  is  as  essential 
that  a  court  have  jurisdiction  in  a  proceeding  for  writ  of 
habeas  corpus  as  any  other  cause  that  may  come  before  it." 

It  is  clear,  in  view  of  the  holding  of  the  courts  and  the 
statute  of  this  State,  that  the  order  of  discharge  of  Ed- 
ward S.  Gard  entered  by  Judge  Petit  was  a  usurpation  of 
judicial  power,  and  that  the  order  entered  by  Judge  Scan- 
Ian  in  the  contempt  proceedings  was  not  annulled  thereby. 
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but  possesses  to-day  the  same  vitality  it  possessed  upon  the 
day  upon  which  it  was  entered. 

It  is  strenuously  contended  on  behalf  of  the  respondent 
that  he  was  not  bound  to  hold  Edward  S.  Gard  under 
the  order  entered  by  Judge  Scanlan  in  the  contempt  pro- 
ceedings in  defiance  of  the  subsequent  order  entered  in  the 
habeas  corpus  proceedings  by  Judge  Petit,  as  it  is  said  it 
was  not  his  duty,  as  sheriff,  to  stop  and  inquire  whether 
Judge  Petit  had  jurisdiction  to  issue  the  order  of  discharge 
or  not,  but  that  he  had  the  right  to  assume  the  order  of 
discharge  was  a  valid  order  and  to  obey  it,  and  he  has  in 
support  of  this  position  cited  a  large  number  of  authorities 
to  the  effect  that  an  officer  is  protected  by  process  regular 
upon  its  face.     We  have  no  quarrel  with  the  authorities 
cited  by  the  respondent  upon  that  proposition.     The  rule 
tl^erein  announced,  however,  only  applies  where  process 
regular  upon  its  face  is  invoked  for  the  protection  of  an 
officer  who  has  acted  under  such  process  without  notice  of 
its  invalidity  and  in  good  faith,  and  does  not  apply  where 
the  officer  has  notice  that  the  process  under  which  he  is 
acting  is  void  and  has  been  issued  by  a  court  that  is  without 
jurisdiction  to  issue  the  same.     (Tefft  v.  Ashbaugh,  13  111. 
602 ;   Gorton  v.  Frizzell,  20  id.  292 ;   Tuttle  v.  Wilson,  24 
^d.  553.)     In  the  TeWt  case,  supra,  on  page  603,  it  was 
said :    "It  appeared  that  Heath  arrested  the  plaintiff  by  vir- 
tue of  a  capias  ad  satisfaciendum  and  placed  him  in  the 
custody  of  the  jailor.    This  proof  showed,  prima  facie,  that 
he  was  acting  within  the  limits  of  his  official  duty.     The 
writ  protected  him  unless  it  appeared  on  its  face  that  it 
was  issued  by  a  court  having  no  jurisdiction  of  the  person 
of  the  plaintiff,  or  unless  he  had  notice  in  some  other  way 
that  it  was  issued  without  authority  of  law."     And  in  the 
Gorton  case,  supra,  on  page  295,  it  was  said :    "Being  void 
[meaning  the  process]  the  defendant  could  not  have  justi- 
fied under  it  in  an  action  against  him  for  false  imprison- 
ment.   The  sheriff  had  notice,  by  the  recital  of  the  affidavit 
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set  out  in  the  writ,  that  the  justice  of  the  peace  had  no  ju- 
risdiction or  power  to  issue  it  and  that  he  could  not  execute 
it  without  being  a  trespasser.  An  officer  cannot  justify  un- 
der a  void  writ/'  In  the  Tuttle  case,  supra,  on  page  561,  it 
was  said :  "The  rule  that  a  ministerial  officer  is  protected 
in  the  execution  of  process  issued  by  a  court  or  officer  hav- 
ing jurisdiction  of  the  subject  matter  and  of  the  process,  if 
it  be  regular  on  its  face  and  does  not  disclose  a  want  of 
jurisdiction,  is  a  rule  of  protection,  merely,  and  beyond 
that  confers  no  right.  It  is  held  to  be  personal  to  the  offi- 
cer himself  and  affords  no  shelter  to  the  wrongdoer,  under 
color  of  whose  process,  if  it  be  void,  the  officer  is  called 
upon  to  act." 

The  order  of  discharge  entered  in  the  habeas  corpus 
proceeding  by  Judge  Petit  was  absolutely  void  and  the  pe- 
tition and  return  in  the  habeas  corpus  proceeding  showed 
it  was  void.  The  respondent  would  therefore  have  been 
justified  in  disobeying  it  and  in  holding  Edward  S.  Gard. 
The  respondent  was,  however,  between  two  fires.  The  or- 
der entered  by  Judge  Scanlan  required  him  to  hold  and 
imprison  Gard,  and  the  order  of  Judge  Petit  required  him 
to  discharge  Gard.  He  was  therefore  bound  to  act, — that 
is,  obey  one  order  and  disobey  the  other, — and  he  was 
bound  to  act  at  his  peril,  and  acting,  undoubtedly,  upon  the 
best  light  he  had,  he  determined  to  obey  what  subsequently 
proved  to  be  the  void  order,  and  now  that  it  has  been  held 
by  this  court  (the  court  of  last  resort)  that  the  order  en- 
tered by  Judge  Petit  is  void,  that  order  no  longer  stands  in 
the  way  of  the  execution  of  the  order  entered  by  Judge 
Scanlan.  While  the  order  entered  by  Judge  Petit  had  the 
effect  to  delay  the  enforcement  of  the  law  for  a  time,  it 
will  not  have  that  effect  longer. 

The  writ  of  mandamus  will  issue  according  to  the 
prayer  of  the  petition.  ^^.^  ^^^^^^^_ 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Grace  Trumbley,  Plaintiff  in  Error. 

Opinion  Med  October  2§,  igii — Rehearing  denied  Dec,  y,  iqii, 

1.  Criminai«  law — indictment  must  allege  all  facts  necessary 
to  constitute  the  crime  charged.  An  indictment  must  allege  all  of 
the  facts  necessary  to  constitute  the  crime  with  which  the  defend- 
ant is  charged,  and  an  indictment  which  does  not  set  forth  such 
facts  with  sufficient  certainty  will  not  support  a  conviction. 

2.  Same — statute  does  not  authorize  the  substitution  of  infer- 
ence for  allegations  of  fact.  Section  6  of  division  1 1  of  the  Crim- 
inal Code,  declaring  that  every  indictment  shall  be  sufficient  which 
states  the  offense  in  the  language  of  the  statute  creating  the  of- 
fense or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury,  does  not  authorize  the  substitution  of  in- 
ference and  inconclusive  presumptions  for  allegations  of  fact 

3.  Same — indictment  must  allege  all  the  ingredients  of  which 
the  offense  is  composed.  No  indictment  is  sufficient  if  it  does  not 
clearly  allege  all  the  ingredients  of  whicH  the  offense  is  composed; 
and  this  is  so  even  as  to,  an  exception  or  proviso  so  incorporated  in 
the  statute  as  to  constitute  a  part  of  the  definition  or  description  of 
the  offense. 

4.  Same — when  charge  against  accessory  must  be  as  specific  as 
against  principal.  If  an  accessory  is  charged  as  principal  without 
showing  his  relation  to  the  crime  according  to  the  fact,  the  charge 
must  be  as  full,  complete  and  specific  as  a  charge  against  one  who 
commits  the  criminal  act. 

5.  Rape — person  under  seventeen  years  of  age  cannot  be  con- 
victed as  accessory  to  crime  of  rape  without  force.  A  person  un- 
der the  age  of  seventeen  years  cannot  be  convicted  as  accessory  to 
the  crime  of  rape  without  force,  as  in  such  case  there  would  be  no 
crime  committed  under  the  statute  if  such  person  were  the  prin- 
cipal actor. 

6.  Same — indictment  charging  two  persons  with  crime  of  rape 
without  force  must  allege  the  age  of  both.  An  indictment  charg- 
ing two  persons  with  the  crime  of  rape  without  force  must  allege 
that  both  were  of  the  age  of  seventeen  years  and  upwards,  and  un- 
der an  indictment  which  merely  alleges  that  the  one  who  committed 
the  act  was  of  the  age  of  seventeen  years  and  upwards,  there  be- 
ing no  allegation  as  to  the  age  of  the  other,  the  latter  cannot  be 
convicted  as  an  accessory. 

7.  Same — woman  may  be  punished  as  a  principal  for  abetting 
crime  of  rape.    Under  the  statute  abolishing  all  distinction  between 
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the  principal  actor  and  one  who  is  an  accessory  before  or  at  the 
fact,  a  woman  may  be  punished  for  aiding  and  abetting  in  the  com- 
mission of  the  crime  of  rape  without  force;  but  such  statute  does 
not  obviate  the  necessity  of  alleging  all  the  ingredients  of  her 
crime,  including  the  fact  that  she  was  of  such  age  as  the  statute  re- 
quires to  make  the  person  perpetrating  the  act  guilty  of  the  crime. 

Carter,  C.  J.,  dissenting. 

Writ  oi^  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Albert  C.  Barnes,  Judge,  presiding. 

Louis  GrEEnberg,  and  Henry  A.  Berger,  for  plain- 
tiff in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Joel  C.  Fitch,  (Thomas 
Marshall,  and  Frederic  Burnham,  of  counsel,)  for  the 
People. 

0 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

It  is  conceded  that  the  second  count  of  the  indictment 
under  which  the  plaintiff  in  error,  Grace  Trumbley,  was 
convicted,  in  the  criminal  court  of  Cook  county,  of  the  crime 
of  rape  and  sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  twenty  years  is  insufficient  to  support  the 
judgment,  and  the  only  disputed  question  is  whether  the 
first  count  constitutes  a  legal  charge  against  her  of  the  com- 
mission of  that  crime.  Omitting  the  formal  parts,  the 
count  is  as  follows:  **That'one  Jerry  Trumbley  and  one 
Grace  Trumbley,  late  of  the  county  of  Cook,  on  the  thirty- 
first  day  of  August,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  in  the  said  county  of  Cook,  in  the 
State  of  Illinois  aforesaid,  the  said  Jerry  Trumbley  then 
and  there  being  a  male  person  of  the  age  of  seventeen  years 
and  upwards,  unlawfully  and  feloniously  did,  with  the  con- 
sent of  one  May  Michielson,  not  the  wife  of  the  said  Jerry 
Trumbley,  the  said  May  Michielson  then  and  there  being  a 
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female  person  under  the  age  of  sixteen  years,  to-wit,  of  the 
age  of  thirteen  years,  make  an  assault  in  and  upon  her,  the 
said  May  Michielson,  and  her,  the  said  May  Michielson, 
then  and  there  wickedly,  unlawfully  and  feloniously  did 
ravish  and  carnally  know,  contrary  to  the  statute." 

It  is  a  fundamental  rule  of  criminal  pleading  that  an 
indictment  must  allege  all  of  the  facts  necessary  to  con- 
stitute the  crime  with  which  the  defendant  is  charged,  and 
an  indictment  which  does  not  set  forth  such  facts  with  suf- 
ficient certainty  will  not  support  a  conviction.  Section  6  of 
division  ii  of  the  Criminal  Code  declares  that  every  indict- 
ment  shall  be  sufficient  which  states  the  offense  in  the  terms 
and  language  of  the  statute  creating  the  offense  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily  understood  by 
the  jury.  This  indictment  does  not  state  an  offense  against 
Grace  Trumbley  in  the  terms  and  language  of  the  statute 
creating  it,  which  is  as  follows:  "Every  male  person  of 
the  age  of  seventeen  years  and  upwards,  who  shall  have 
carnal  knowledge  of  any  female  person  under  the  age  of 
sixteen  years  and  not  his  wife,  either  with  or  without  her 
consent,  shall  be  adjudged  to  be  guilty  of  the  crime  of  rape." 
So  far  as  Grace  Trumbley  is  concerned,  it  contains  none 
of  the  necessary  elements  of  the  crime  which  were  stated 
in  Wistrand  v.  People,  213  111.  72.  Under  this  statute  there 
is  no  offense  against  the  law  unless  the  act  is  committed  by 
a  male  of  the  age  of  seventeen  years  and  upward  and  the 
female  is  under  sixteen  years  of  age  and  not  his  wife.  If 
either  of  these  elements  is  lacking  no  crime  is  established, 
and  in  Schramm  v.  People,  220  111.  16,  it  was  said  that  the 
indictment  then  under  consideration  attempted  to  charge 
the  statutory  offense  without  force,  and  the  indictment  must 
necessarily  aver  the  facts  constituting  the  crime.  That  is 
merely  the  application  of  the  universal  rule  where  a  stat- 
ute requires  the  existence  of  a  particular  fact  or  condition 
to  constitute  a  crime.  No  indictment  is  sufficient  if  it  does 
not  accurately  and  clearly  allege  all  the  ingredients  of  which 
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the  offense  is  composed.  (United  States  v.  Cooke,  17  Wall. 
168.)  This  is  so  even  as  to  an  exception  or  proviso  so 
incorporated  in  the  statute  as  to  constitute  a  part  of  the 
definition  or  description  of  the  offense.  (State  v.  Abbey, 
29  Vt.  60.)  The  necessary  ingredients  to  constitute  the 
crime  of  which  the  plaintiff  in  error  was  convicted  are  that 
a  male  person  of  the  age  of  seventeen  years  and  upwards 
shall  have  carnal  knowledge  of  a  female  person  under  the 
age  of  sixteen  years  and  not  his  wife;  and  accordingly  it 
has  been  held  that  an  indictment  is  fatally  defective  and 
charges  no  offense  if  it  fails  to  negative  the  fact  that  the 
female  was  the  wife  of  the  defendant.  Rice  v.  State,  37 
Tex.  Crim.  App.  36;  Dudley  v.  State,  id.  544;  People  v. 
Everett,  10  Cal.  App.  12;  Young  v.  Territory,  58  Pac. 
Rep.  (Okla.)  724;  Parker  v.  Territory,  59  Pac.  Rep.  9. 

The  Attorney  General  necessarily  concedes  that  the  in- 
dictment does  not  charge  Grace  Trumbley  with  the  crime 
defined  by  the  statute,  which  includes  the  necessary  ingre- 
dients of  sex,  age  and  relationship  to  May  Michielson,  but 
he  says  that  the  indictment  alleges  all  of  the  elements  of 
the  statutory  crime  against  Jerry  Trumbley,  and,  inasmuch 
as  it  also  charges  that  Grace  Trumbley,  with  the  consent  of 
May  Michielson,  a  female  person  under  the  age  of  sixteen 
years,  made  an  assault  upon  the  said  May  Michielson  and 
her,  the  said  May  Michielson,  then  and  there  wickedly,  un- 
lawfully and  feloniously  did  ravish  and  carnally  know,  it 
will  be  presumed  that  Grace  Trumbley  was  an  accessory  to 
the  act  of  Jerry  Trumbley  and  therefore  liable  to  be  in- 
dicted and  punished  as  a  principal.  His  position  is,  that 
it  will  be  presumed  from  the  christian  name  that  Grace 
Trumbley  is  a  female,  and  the  charge  that  she  committed 
an  act  which  she  was  incapable  of  committing  raises  an 
inference  that  she  must  have  perpetrated  the  crime  by  aid- 
ing and  abetting  Jerry  Trumbley;  but  that  if  Grace  Trum- 
bley is  a  male,  the  indictment  is  good  without  any  averment 
as  to  his  age,  because  any  boy  with  sufficient  discretion  may 
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with  criminal  intent  become  an  accessory,  regardless  of  his 
age.  To  adopt  either  theory  would  not  only  introduce  a 
new  practice  in  criminal  law  by  substituting  inferences  and 
inconclusive  presumptions  for  allegations  of  fact,  but  would 
lead  to  consequences  absurd  in  themselves  and  contrary  to 
humane  sentiments  and  natural  justice.  Our  statute  says 
that  an  accessory  is  he  who  stands  by  and  aids  and  abets 
or  assists,  or  who,  not  being  present  aiding,  and  abetting  or 
assisting,  hath  advised,  encouraged,  aided  or  abetted  the 
perpetration  of  the  crime,  and  he  who  thus  aids,  abets,  as- 
sists, advises  or  encourages  shall  be  considered  as  principal 
and  punished  accordingly.  There  is  no  averment  that 
Grace  Trumbley  is  a  male,  but  if  such  is  the  fact  there 
is  no  averment  of  age  which  would  make  the  act  a  crime 
if  actually  done  by  that  defendant.  If  a  boy  imder  seven- 
teen years  of  age  commits  the  act  charged  in  this  indict- 
ment it  is  not  an  offense  against  the  law  and  he  cannot  be 
punished  for  it  because  an  essential  ingredient  of  the  crime 
is  lacking.  It  would  be  absurd  to  say  that  a  boy  could  be 
punished  for  aiding,  abetting,  assisting,  advising  or  encour- 
aging the  commission  of  an  act  where,  if  he  had  been  the 
principal  and  had  committed  the  act  himself,  it  would  not 
constitute  a  crime.  It  is  not  a  question  of  ability  or  want 
of  ability  to  do  the  act  which  the  statute  declares  to  be  a 
crime,  but  the  question  whether  tlie  act,  if  done,  would  be 
a  crime.  We  cannot  attribute  to  the  General  Assembly  an 
intention  to  punish  one  as  an  accessory  to  an  act  which,  if 
committed  by  such  person,  would  not  be  a  crime.  "Grace'' 
is  used  as  the  christian  name  of  females,  and  if  Grace 
Trumbley  is  a  female  under  the  age  of  seventeen  years  it 
would  be  quite  strange  if  the  General  Assembly  intended 
that  she  should  be  held  guilty  as  an  accessory  where  she 
would  not  be  guilty  if  of  the  other  sex.  No  such  intention 
is  expressed  in  the  statute,  but,  on  the  contrary,  the  pur- 
pose of  the  statute  is  to  protect  girls  under  sixteen  years 
of  age  against  themselves,  even  where  their  acts  are  the 
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result  of  a  vicious  and  depraved  nature,  and  accordingly 
the  law  does  not  punish  the  girl  for  the  act.  It  would  not 
be  in  harmony  with  that  purpose  to  hold  tliat  a  girl  under 
sixteen  years  of  age  would  be  guilty  of  a  crime  for  aiding, 
abetting  or  assisting  in  an  act  which  would  not  be  a  crime 
if  actually  committed  by  herself.  In  that  case  her  position 
would  be  better  if  an  actual  participant  in  the  act  than  if 
she  merely  advised  or  encouraged  it.  If,  on  general  prin- 
ciples, sex  ought  not  to  lessen  criminality  it  ought  not  to 
increase  it  against  the  manifest  purpose  and  intention  of 
the  General  Assembly  in  creating  a  crime.  A  male  person 
of  the  age  of  seventeen  years  and  upwards  would  be  guilty 
of  the  crime,  although  the  act  was  committed  at  the  solici- 
tation of  the  female,  while  she  would  be  innocent  of  any 
transgression  of  the  law,  and  certainly  the  General  As- 
sembly never  intended  that  another  girl,  of  like  age,  should 
become  a  felon  by  merely  advising  or  encouraging  the  com- 
mission of  the  act. 

The  indictment  alleges  all  of  the  elements  of  the  statu- 
tory crime  against  Jerry  Trumbley,  but  the  question  here  is 
whether  it  shows  Grace  Trumbley  to  be  guilty  of  a  crime, 
and  it  makes  no  difference  what  allegations  are  made 
against  Jerry  Trumbley  unless  it  is  also  sufficient  to  charge 
Grace  Trumbley  with  the  offense.  The  parties  might  be 
indicted  separately  and  either  one  convicted  if  the  other 
should  never  be  prosecuted  or  even  be  found  not  guilty. 
It  is  only  so  far  as  any  averments  concerning  Jerry  Trum- 
bley aid  the  charge  against  Grace  Trumbley  that  such  aver- 
ments can  be  considered.  It  is  true  that  Grace  Trumbley, 
if  a  female,  might  be  guilty  as  accessory  to  a  crime  although 
she  was  incapable  of  committing  it,  and  an  accessory  under 
our  statute  is  properly  cliarged  as  a  principal,  but  that  does 
not  obviate  the  necessity  of  charging  a  crime  against  the 
defendant.  If  an  accessory  is  charged  as  principal  with- 
out showing  his  relation  to  the  crime  according  to  the  fact, 
the  charge  must  be  as  full,  complete  and  specific  as  a  charge 
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against  one  who  commits  the  criminal  act.     Territory  v. 
Conley,  2  Wyo.  331. 

Many  authorities  are  cited  declaring  the  rule  that  one 
who  is  incapable  of  committing  the  specific  offense  may,  if 
of  sufficient  natural  discretion,  be  convicted  of  being  pres- 
ent and  aiding  and  abetting  another  in  the  commission  of 
such  offense.     These  cases,  however,  afford  little  or  no  aid 
to  the  decision  of  this  case,  because  they  are  cases  where, 
if  the  necessary  elements  are  present,  the  acts  constitute 
crimes.    At  common  law  a  husband  might  be  convicted  for 
aiding,  abetting  and  assisting  in  the  rape  of  his  wife,  {Lord 
Audley's  case,  3  How.  St.  Tr.  401,)  while  he  would  not 
be  guilty  if  he  committed  the  act  himself;    {Prazier  v.  Peo- 
ple, 48  Tex.  Crim.  142;   13  Ann.  Cas.  497;)  but  the  reason 
he  would  not  be  guilty  as  principal  is,  that  the  wife,  by 
entering  into  the  marriage  relation,  has  given  her  deliber- 
ate consent,  which  she  is  not  permitted  to  retract  for  the 
purpose  of  charging  her  husband  with  crime.    She  has  not 
given  consent  to  the  act  of  her  husband  in  aiding  or  abet- 
ting another  to  commit  a  crime  against  her.    Consequently 
there  is  no  consent,  and  if  the  husband  makes  the  act  of 
the  other  his  own  by  assisting  in  it  hcf  is  guilty  of  the  crime 
and  our  statute  has  not  changed  that  rule.    Undoubtedly,  a 
woman  may  be  punished  for  aiding,  and  abetting  in  the  com- 
mission of  the  crime  of  rape,  and  as  our  statute  has  abol- 
ished all  distinction  between  the  principal  actor  and  one 
who  is  an  accessory  before  or  at  the  fact,  the  accessory  is 
to  be  considered  as  a  principal  and  indicted  accordingly. 
{Baxter  v.  People,  3  Gilm.  368;   Coates  v.  People,  72  111. 
303;    Usselfon  v.  People,  149  id.  612;    Fixmer  v.  People, 
153  id.  123.)    That  provision  of  the  statute,  however,  does 
not  obviate  the  necessity  of  alleging  all  the  facts  constitut- 
ing the  crime  against  the  one  who  aids,  abets  or  assists  in 
the  commission  of  it.     In  Baxter  v.  People,  which  was  the 
first  case  where  the  question  was  considered,  the  court  said 
perhaps  it  would  be  advisable  to  describe  the  circumstances 
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of  the  case  as  they  actually  transpired,  concluding  as  for 
the  crime  charged ;  and  in  Pixmer  v.  People  it  was  consid- 
ered proper  to  state  the  circumstances  as  in  an  indictment 
of  an  accessory  at  common  law,  provided  the  indictment 
also  charged  the  defendant  with  the  crime  as  principal.  The 
indictment  must  either  do  that  or  charge  the  crime  in  the 
same  manner  as  an  indictment  against  a  principal  ia  fact. 
In  all  the  cases  the  indictments  were  sufficient  to  state  of- 
fenses against  the  criminal  law,  while  the  indictment  in  this 
case  is  insufficient  to  show  that  Grace  Trumbley,  whether 
a  male  or  female,  was  a  person  of  such  age  as  the  statute 
requires  to  make  the  person  perpetrating  the  act  alleged 
guilty  of  a  crime,  or  did  such  acts  and  stood  in  such  rela- 
tion to  a  criminal  act  as  made  such  person  amenable  to 
punishment  for  it.  That  bei'ng  so,  it  is  not  sufficient  to 
sustain  the  conviction. 

The  judgment  is  reversed.  judgment  rcfcrsed. 

Mr.  Chief  Justice  Carter,  dissenting. 


Ann  E.  Pyatt,  Plaintiff  in  Error,  vs.  Minnie  D.  Riley 
ct  aJ.  Defendants  in  Error. 

Opinion  filed  October  25,  ipii — Rehearing  denied  Dec,  y,  igii, 

1.  JuDiciAi,  SALES — mistake  in  describing  judgment  in  sheriff's 
deed  is  not  fatal  to  the  sale.  A  mistake  in  the  sheriff's  deed  in  de- 
scribing the  amount  of  the  judgment  for  which  the  land,  was  sold 
as  $78  when  the  judgment  was,  in  fact,  for  $77.70,  is  not  fatal  to 
the  sale  and  does  not  render  the  deed  void. 

2.  Same — fact  that  form  of  attachment  judgment  is  general  is 
not  fatal  to  sale.  The  fact  that  an  attachment  judgment  is  ren- 
dered against  the  defendant  in  person  and  not  against  the  land 
does  not  invalidate  the  sale,  even  though  service  upon  the  defend- 
ant, who  was  a  non-resident,  was  by  publication. 

3.  Same — an  attachment  sale  is  not  void  on  collateral  attack  be- 
cause special  execution  zvas  not  azvardcd.    The  fact  that  the  judg- 
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ment  in  an  attachment  suit  was  general  in  form  and  did  not  award 
a  special  execution  against  the  land  does  not  render  the  judgment 
and  sale  void  on  collateral  attack. 

4.  Same — when  error  in  attachment  judgment  does  not  render 
it  void.  Error  in  rendering  judgment  in  favor  of  a  partnership 
for  the  use  of  the  administrator  of  the  deceased  partner,  who  had 
purchased  the  claim  after  the  suit  had  been  begun  in  the  partner- 
ship name,  does  not  render  the  judgment  void  on  collateral  attack. 

Writ   or   Error   to  the   Circuit   Court   of   Moultrie 
county ;  the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

John  E.  Jennings,  and  F.  J.  Thompson,  for  plaintifif 
in  error. 

E.  J.  Miller,  for  defendants  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

On  January  29,  1906,  one  Edward  C.  Pyatt  was  the 
owner  of  a  life  estate  in  160  acres  of  land  in  Moultrie 
county,  which  had  been  devised  to  him  by  his  father  and 
which  was  subject  to  an  annual  charge  of  $500  in  favor 
of  his  mother,  Ann  E.  Pyatt.  Pyatt  was  a  non-resident 
of  the  State  of  Illinois,  and  two  attachment  suits  were 
commenced  against  him  in  the  circuit  court  of  Moultrie 
county, — one  in  favor  of  the  Piano  Manufacturing  Com- 
pany for  the  sum  of  $77.70,  and  one  in  favor  of  Spitler 
&  Jennings  for  the  sum  of  $100.  Service  was  had  by  pub- 
lication, and  the  attachment  writs  issued  in  said  suits  were 
levied  on  the  interest  of  Pyatt  in  said  quarter  section  of 
land,  the  writ  of  the  Piano  Manufacturing  Company  being 
levied  upon  140  acres  and  the  writ  of  Spitler  &  Jennings 
being  levied  upon  20  acres.  Afterwards  judgments  by  de- 
fault were  entered  against  Pyatt  in  said  attachment  suits 
and  the  interest  of  Pyatt  in  said  land  was  sold,  and  the 
purchasers  at  said  sales  subsequently  assigned  the  certifi- 
cates of  sale  to  Ann  E.  Pyatt,  and  no  redemptions  having 
been  made  from  said  sales,  Ann  E.  Pyatt  took  out  sheriff's 
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deeds  thereunder  and  went  into  possession  of  the  premises. 
Afterwards,  Minnie  D.  Riley,  (formerly  Minnie  D.  Pyatt,) 
who  had  a  decree  for  alimony  against  Edward  C.  Py- 
att, rendered  by  the  district  court  of  Chautauqua  county, 
Kansas,  commenced  an  attachment  suit  in  Moultrie  county 
against  Pyatt  based  upon  said  foreign  decree  and  levied 
upon  said  land  as  the  property  of  Pyatt,  and  Ann  E.  Pyatt 
interpleaded  under  the  statute,  claiming  title  to  said  land. 
A  trial  was  had,  and  it  w^as  determined  and  adjudged  that 
the  title  of  Ann  E.  Pyatt  to  the  140  acres  derived  through 
the  Piano  Manufacturing  Company  sale  was  void  and  that 
the  interest  of  Edward  C.  Pyatt  in  that  part  of  the  160 
acres  was  subject  to  the  attachment  of  Minnie  D.  Riley. 
It  was  further  determined  and  adjudged  that  the  title  of 
Ann  E.  Pyatt  to  the  20  acres  derived  through  the  Spitler 
&  Jennings  sale  was  valid  and  that  the  Minnie  D.  Riley 
decree  for  alimony  could  not  be  enforced  against  the  said 
20  acres.  Ann  E.  Pyatt  has  sued  out  this  writ  of  error  to 
review  said  judgment  so  far  as  it  held  that  she  was  not 
the  owner  of  the  140  acres,  and  has  assigned  as  error  the 
action  of  the  circuit  court  in  holding  her  title  to  the  life 
estate  of  Edward  C.  Pyatt  in  said  140-acre  tract  w^as  void. 
Minnie  D.  Riley  has  assigjned  cross-errors  challenging  the 
action  of  the  circuit  court  in  holding  that  the  title  of  Ann 
E.  Pyatt  to  said  20-acre  tract  was  valid. 

It  is  first  contended  the  sale  of  the  140-acre  tract  to 
satisfy  the  judgment  of  the  Piano  Manufacturing  Company 
is  void  because  there  is  a  variance  between  the  judgment 
and  the  sheriff's  deed,  in  this :  that  the  judgment  in  favor 
of  the  Piano  Manufacturing  Company  was  for  $77.70 
while  the  sheriff's  deed  recited  a  judgment  for  $78, — that 
is,  that  the  deed  recited  a  judgment  for  thirty  cents  more 
than  the  judgment  was  rendered  for.  We  think  this  ob- 
jection to  the  title  of  Ann  F.  Pyatt  to  the  140  acres  is 
without  force.  The  amount  of  the  judgment  is  recited  in 
the  sheriff's  deed  to  identify  the  deed  with  the  judgment 
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upon  which  it  is  based,  and  the  fact  that  there  is  a  vari- 
ance of  a  trifling  amount  between  the  judgment  and  the 
amount  of  the  judgment  recited  in  the  sheriff's  deed  will 
not  avoid  a  sheriff's  sale  and  render  his  deed  void.  (Keith 
V.  Keith,  104  111.  397;  Hohnan  v.  Gill,  107  id.  467.)  In 
the  Keith  case,  on  page  400,  it  was  said:  "Counsel  con- 
tend that  there  is  a  variance  between  the  decree  in  evidence 
and  the  recitals  in  the  sheriff's  deed;  that  the  decree  is  of 
the  October  term,  1872,  of  the  Union  circuit  court,  for  'the 
sum  of  $100  during  each  and  every  year,  commencing  on 
the  first  day  of  November,  A.  D.  1872,  payable  quarterly, 
in  advance,'  while  the  sheriff's  deed  recites  that  *at  the  Oc- 
tober term,  A.  D.  1872,  of  the  circuit  court  in  and  for  the 
county  of  Union  and  State  of  Illinois,  Ada  C.  Keith  re- 
covered a  judgment  against  Bowen  Keith  for  the  sum  of 
$175  and  costs  of  suit,'  etc.  We  have  held  that  this  is 
a  mere  question  of  identity,  and  that  a  mis-recital  of  the 
judgment  and  execution  in  a  sheriff's  deed,  where  they  are 
so  described  that  they  may  be  fully  identified,  is  not  fatal. 
[Citing  authorities.]  There  seems  here  to  have  been  no 
trouble  in  identifying  the  decree  with  the  recitals  in  the 
deed.  The  word  'judgment'  instead  of  'decree'  was  purely 
a  clerical  error,  and,  under  all  the  circumstances,  could  have 
misled  no  one,  and  the  amount  for  which  the  execution  was 
issued  was  the  correct  amount  then  due  on  the  decree. 
The  objection  is  not  tenable."  In  the  Hohnan  case,  on 
page  476,  it  was  said :  "The-  amount  of  the  judgment, 
which  is  usually  recited  in  a  sheriff's  deed,  is  but  one  of 
the  numerous  means  by  which  its  execution  is  traceable  to 
the  proper  source.  It  is  sufficient  in  all  cases  if  enough 
appears  to  clearly  and  unmistakably  show  that  the  deed  is 
made  by  the  officer  in  his  official  capacity  and  in  consum- 
mation of  the  legal  proceedings  upon  which  it  is  founded, 
with  such  reference  to  the  proceedings  themselves  as  they 
may  be  readily  found  and  identified."  And  the  general 
rule  on  the  subject   is  thus  stated,    (17   Cyc.   p.    1344): 
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**The  general  rule  being,  that  the  recital  in  a  sheriff's  deed 
is  not  a  necessary  part  thereof,  and  if  the  deed  mis-recites 
or  omits  to  recite  the  judgment  or  execution  under  which 
the  sale  was  made,  or  the  sale  and  proceedings  had  there- 
under, the  deed  is  not  invalidated  by  reason  of  such  omis- 
sion or  mis-recital/' 

It  is  next  objected  (which  objection  applies  to  both 
sales)  that  the  judgments  rendered  against  Edward  C.  Py- 
att are  void  for  the  reason  that  they  are  general  in  form 
and  are  against  Pyatt,  when,  it  is  said,  they  should  have 
been  special  in  form  and  rendered  against  the  land  levied 
upon,  and  not  against  Edward  C.  Pyatt,  as  no  personal 
service  was  had  upon  Pyatt.  It  is  true,  in  a  limited  sense, 
that  an  attachment  suit  is  a  proceeding  in  rem  and  not 
in  personam.  It  is  not,  however,  a  suit  in  rem  against  the 
attached  property  in  the  same  sense  as  in  admiralty  the  suit 
is  against  a  ship  sought  to  be  forfeited.  A  judgment  in 
attachment  is  in  form  against  the  person  of  the  defendant 
but  is  to  be  satisfied  only  by  a  sale  of  the  property  attached. 
In  Young  v.  Campbell,  5  Gilm.  80,  Mr.  Justice  Caton,  on 
page  83  of  the  opinion,  said:  "The  form  of  the  judgment 
is  the  same  in  an  attachment  suit  as  in  any  other, — ^and 
that,  too,  whether  there  be  a  personal  service  or  not;  but 
where  there  is  not  such  service  the  award  should  be  only  of 
a  special  execution."    The  judgments  were  in  proper  form. 

It  is  further  contended  that  the  Piano  Manufacturing 
Company  judgment  is  void"  because  it  does  not  award  spe- 
cial execution.  In  Miere  v.  Brush,  3  Scam.  21,  in  which 
the  judgment  was  general  in  form  and  failed  to  award 
special  execution,  the  judgment  was  held  to  be  valid.  On 
page  24  of  the  opinion  it  was  said:  "The  plaintiff  is  en- 
titled to  the  usual  judgment,  which  is  general,  for  his  whole 
debt,  as  in  cases  commenced  in  the  ordinary  way.  The 
execution  which  issues  on  the  judgment  is  special,  being 
against  the  property  attached,  only,  and  this  is  directory  to 
the  clerk.     Should  he  issue  a  general  execution  in  such 
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case,  it  would  be  irregular  and  could  be  stayed  by  a  judge's 
order  or  by  injunction.  *  *  *  in  attachment  cases  the 
judgment  for  the  plaintiff  is  general  against  the  defendant, 
but  the  execution  is  special  against  the  property  attached, 
although  for  greater  certainty  and  to  avoid  errors  it  would 
be  well  for  the  clerk,  in  such  cases,  to  make  the  entry  of 
the  award  of  a  special  execution,  and  this  is  the  practice 
generally." 

In  the  Spitler  &  Jennings  suit  it  was  conceded  the  suit 
was  regularly  commenced.  Afterwards  the  firm  of  Spit- 
ler &  Jennings  was  dissolved  and  Spitler  took  the  claim 
against  Edward  C.  Pyatt,  and  the  pleadings  were  amended 
so  that  the  case  stood  on  the  docket  in  the  name  of  Spitler 
&  Jennings  as  plaintiff,  for  the  use  of  Spitler.  Spitler  died 
before  judgment,  and  his  administrator  was  substituted  as 
usee  and  judgment  was  rendered  in  the  name  of  Spitler  & 
Jennings  for  his  use,  and  it  is  now  urged  that  the  judg- 
ment, having  been  rendered  in  the  name  of  Spitler  &  Jen- 
nings for  the  use  of  the  administrator,  instead  of  in  the 
name  of  Jennings,  as  surviving  partner,  for  the  use  of 
the  administrator,  is  void,  and  hence  there  is  no  valid 
judgment  upon  which  to  base  the  sale  of  the  20  acres. 
While  it  was  error  to  render  a  judgment  in  favor  of  Spit- 
ler &  Jennings,  Spitler  having  died,  the  judgment  in  that 
form  was  not  void  but  voidable,  only.  {Clafiin  v.  Dunne ^ 
129  111.  241.)  In  Black  on  Judgments  (vol.  i,  2d  ed. 
p.  204,)  it  is  said:  "It  may  also  happen  that  the  plaintiff 
dies  during  the  pendency  of  the  suit  and  before  verdict.  In 
this  case,  supposing  the  cause  of  action  to  be  one  which 
survives,  the  regular  practice  is  to  revive  the  action  in  fa- 
vor of  his  personal  representatives.  But  if  this  is  omitted 
and  the  suit  proceeds  to  judgment  in  the  name  of  the  de- 
cedent, it  is  more  reasonable  to  hold  it  voidable,  only,  than 
to  consider  it  entirely  null,  for  the  case  cannot  be  distin- 
guished, in  principle,  from  that  of  a  defendant  dying  while 
the  action  is  pending,  where,  as  already  shown,  (sec.  200,) 
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the  great  preponderance  of  autliority  sustains  the  rule  that 
the  judgment  is  at  least  impervious  to  collateral  attack  and 
must  be  vacated  or  reversed  by  proper  proceeding."  The 
attack  upon  these  attachment  judgments  by  Minnie  D. 
Riley  is  collateral  and  not  direct. 

In  Hogue  v.  C orbit,  156  111.  540,  in  an  action  of  eject- 
ment, a  sale  of  real  estate  in  attachment  proceedings  was 
attacked  on  the  ground  the  affidavit  and  writ  were  void. 
The  court,  speaking  through  Mr.  Justice  Baker,  (p.  544)) 
said:  **The  affidavit  for  attachment  was  very  manifestly 
defective  and  not  in  conformity  with  the  requirements  of 
the  Attachment  act.  *  *  *  The  validity  of  the  writ  de- 
pended upon  the  validity  of  the  affidavit,  and  the  affidavit, 
it  being  amendable,  was  voidable,  merely,  and  not  void. 
{Bassett  v.  Bratton,  86  111.  152.)  The  affidavit,  the  writ 
and  the  levy  of  that  writ  gave  the  court  jurisdiction  over 
the  subject  matter  of  the  attachment.  A  thing  that  is  void- 
able has  force  and  effect,  but  in  consequence  of  some  in- 
herent quality  or  defect  it  is  liable,  upon  proper  steps  being 
taken,  to  be  legally  annulled  or  avoided,  but  the  steps  to 
avoid  it  must  be  taken  by  the  proper  party  and  by  means 
of  a  direct  attack  upon  it.  Here,  Hogue,  the  appellant,  was 
a  stranger  to  the  attachment  suit,  to  the  affidavit  and  the 
writ  that  was  levied,  and  to  the  judgment  that  the  court, 
with  full  jurisdiction  of  Tx)th  the  subject  matter  and  the 
parties  to  the  litigation,  afterwards  rendered,  and  he  can 
not  in  this  collateral  action  call  in  question  and  impeach 
this  writ  and  affidavit,  which  are  not  null  and  void  but  en- 
dowed with  force  and  vitality.  (See  Durham  v.  Heaton, 
28  111.  264,  and  authorities  there  cited.)  In  the  case  just 
named,  this  court  said  that  acts  done  under  erroneous  or 
voidable  process  are  binding,  and  cannot  be  successfully  as- 
sailed except  by  a  direct  proceeding." 

The  judgment  of  the  circuit  court  finding  the  title  to 
the  20  acres  in  Ann  E.  Pyatt  is  correct.  The  cross-errors 
are  not,  therefore,  well  assigned.     The  judgment  of  the 
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circuit  court  finding  that  the  title  to  the  140  acres  was  not 
in  Ann  E.  Pyatt  is  wrong. 

The  judgment  of  the  circuit  court,  in  so  far  as  it  finds 
against  Ann  E.  Pyatt  as  to  the  140  acres,  will  be  reversed 
and  the  cause  remanded  to  that  court  for  a  new  trial. 

Reversed  and  remanded. 


John  H.  Ladd,  Appellee,  vs,  Ernest  C.  Ladd  et  aL 
Appellants. 

Opinion  filed  October  25,  ipii — Rehearing  denied  Dec.  7,  rpii. 

1.  Pleading — zvhere  the  statute  requires  certain  matters  to  be 
pleaded  other  matters  need  not  be  pleaded.  Where  a  statute,  by 
express  enactment,  provides  what  matters  shall  be  pleaded  other 
matters  need  not  be  pleaded. 

2.  Same — declaration  in.  ejectment  need  not  specify  the  charac- 
ter of  the  fee  claimed.  While  the  statute  requires  a  declaration  in 
ejectment  to  specify  whether  the  plaintiff  claims  in  fee,  or  for  his 
own  Hfe  or  the  life  of  another,  or  for  a  term  of  years,  it  does  not 
require  that  the  particular  character  of  the  fee  claimed  be  speci- 
fied.    (Schumann  v.  Sprague,  189  111.  425,  explained.) 

3.  Ejectment — a  mortgagee  may  recover  under  a  declaration 
claiming  the  fee.  A  plaintiff  in  ejectment  may  recover  under  a 
declaration  claiming  the  fee,  which  he  supports  by  proof  of  a  war- 
ranty deed  absolute  in  form,  notwithstanding  the  deed  was  taken 
in  his  name  to  secure  a  debt  which  is  due  and  has  not  been  paid. 

4.  Same — proof  that  a  deed  was  intended  as  a  mortgage  cannot 
be  offered  in  defense.  Proof  that  a  deed  was  made  to  secure  a 
debt  cannot  be  offered  as  a  defense  in  ejectment,  but  the  defend- 
ant's remedy  in  such  case  is  in  equity  to  enjoin  the  prosecution  of 
the  ejectment  suit  and  show  the  true  character  of  the  instrument. 
(Finlon  v.  Clark,  118  111.  32,  approved.) 

5.  Same — effect  where  court  of  equity  has  declared  deed  to  be 
a  mortgage.  After  a  deed  has  been  declared  by  a  court  of  equity 
to  be  a  mortgage,  the  records  of  the  chancery  suit  may  be  intro- 
duced to  show  that  fact  in  an  ejectment  proceeding. 

6.  Mortgages — as  against  the  mortgagor  the  mortgagee  owns 
the  fee.    The  mortgagee,  as  against  the  mortgagor,  is  the  owner 
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of  the  fee  and  entitled  to  all  the  rights  and  remedies  which  the  law 
gives  to  such  owner. 

7.  Res  judicata — when  a  decree  finding  deed  to  be  a  mortgage 
does  not  bar  recovery  in  ejectment,  A  decree  enjoining  the  prose- 
cution of  an  ejectment  suit  for  ninety  days  upon  the  ground  that 
the  plaintiff's  deed  was  intended  as  a  mortgage,  and  that  the  de- 
fendants should  be  allowed  ninety  days  in  which  to  pay  the  amount 
due,  is  no  bar  to  recovery  in  the  ejectment  suit  after  the  ninety 
days  have  expired,  there  being  no  proof  that  the  money  has  been 
paid,  as  required  by  the  decree. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 

Sturtz  &  EwAN,  and  Wilson  &  Cummings,  for  ap- 
pellants. 

Anderson  &  Andrews,  for  appellee. 

Mr.  Chiee  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  a  suit  in  ejectment  brought  in  the  circuit  court 
of  Henry  county  by  appellee,  ag^ainst  appellants,  for  the 
possession  of  two  lots  and  the  residence  thereon,  situated  in 
the  city  of  Kewanee,  in  said  county.  The  trial  court  en- 
tered judgment  in  favor  of  appellee.    This  appeal  followed. 

This  suit  was  filed  to  the  November  term,  1909,  of  said 
circuit  court.  At  the  same  term  appellants  filed  a  bill  in 
chancery  to  have  the  deed  under  which  appellee  claimed  the 
premises  declared  a  mortgage  and  the  prosecution  of  the 
ejectment  suit  enjoined.  It  appears  that  April  i,  1906,  ap- 
pellants enttred  into  a  written  agreement  with  Lay  &  Lyman 
whereby  the  latter  agreed  to  convey  the  two  lots  in  question 
to  appellants  upon  payment  of  $2900;  that  appellants  paid 
some  $272  on  the  contract,  and  on  September  6,  1906,  en- 
tered into  a  verbal  agreement  with  appellee  (their  uncle) 
whereby  he  agreed  to  pay  the  balance  on  said  contract  for 
the  lots  and  advance  money  for  building  a  house,  provided 
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that  the  property  was  conveyed  to  him  by  warranty  deed  as 
security  for  the  loan.  In  pursuance  of  this  agreement  ap- 
pellee paid  the  balance  due  on  the  lots  and  advanced  about 
$7349  more  for  the  building  of  the  house  on  them,  and  the 
warranty  deed  of  the  two  lots  was  made  to  him  by  Lay  & 
Lyman.  When  the  house  was  completed  appellants  moved 
in  and  occupied  it  as  their  residence.  They  agreed  to  pay 
back  the  amount  so  advanced  in  monthly  payments,  which 
they  claimed  were  to  be  at  the  rate  of  $50  a  month,  while 
appellee's  testimony  tended  to  show  that  the  rate  was  $75 
a  month.  Appellants  also  claim  that  they  paid  certain  sums 
of  money  for  labor  and  material  on  the  house,  which  should 
be  credited  to  them.  The  circuit  court,  after  a  hearing  on 
the  bill  in  chancery,  enjoined  the  prosecution  of  the  eject- 
ment suit  until  ninety  days  from  the  date  of  its  decree,  and 
declared  that  the  deed  in  question  was  a  mortgage  given  to 
secure  the  indebtedness,  and  that  there  was  due  appellee 
from  appellants,  under  said  deed,  (so  held  to  be  a  mort- 
gage,) $12,410.08,  which  should  be  paid  within  ninety  days, 
with  five  per  cent  interest;  that  in  default  of  such  payment 
the  master  in  chancery  should  sell  the  premises  for  the  sat- 
isfaction of  the  debt,  as  is  usual  in  foreclosures  of  mort- 
gages. This  decree  was  entered  on  November  22,  1910. 
Appeal  was  prayed  from  it  by  both  parties  but  neither  ap- 
peal was  perfected.  After  the  expiration  of  the  ninety  days 
a  hearing  was  had  on  this  ejectment  suit  and  judgment  for 
possession  of  the  premises  rendered  in  favor  of  appellee. 

The  declaration  in  the  ejectment  suit  alleged  that  appel- 
lee claimed  the  property  in  fee.  Plea  of  general  issue  was 
filed  by  appellants,  jury  waived  and  the  case  heard  by  the 
court.  The  appellee  offered  the  warranty  deed  from  Lay 
&  Lyman  to  show  title  in  himself.  Appellants  oflfered  the 
bill  in  chancery,  answer  and  decree.  Appellants  thereupon 
moved  to  strike  out  all  of  appellee's  evidence  on  the  ground 
of  variance  between  the  declaration  and  the  •proof.  This 
motion  was  overruled  and  exception  taken.    Appellants  in- 
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sist  that  the  court  erred  in  this  ruling.  They  argue  that 
the  appellee  alleged  in  his  declaration  a  title  in  fee  simple, 
whereas  the  proof  introduced  showed  that  his  title  was  that 
of  a  mortgagee,  only,  which  gave  him  a  qualified,  base  or 
determinable  fee. 

This  court  has  stated  in  several  decisions  that  the  title 
of  a  mortgagee  m  fee  in  courts  of  law  is  regarded  in  the 
nature  of  a  base  or  determinable  fee.  (Barrett  v.  Hinckley, 
124  111.  32;  Lightcap  V.  Bradley,  186  id.  510;  Ware  v. 
Schintz,  190  id.  189;  McFall  v.  Kirkpatrick,  236  id.  281; 
Kales  on  Future  Interests,  sec.  18.)  While  the  mortgagor 
is  the  legal  owner  of  the  mortgaged  premises  against  all 
persons  except  the  mortgagee,  {Seaman  v.  Bisbee,  163  111. 
91,)  the  mortgagee,  as  against  the  mortgagor,  is  held  in 
this  State,  as  under  the  common  law,  to  be  the  owner  of 
the  fee,  entitled  to  all  the  rights  and  remedies  which  the 
law  gives  to  such  owner.  (Oldham  v.  P/leger,  84  111.  102; 
Esker  V.  Heffernan,  159  id.  38;  Bradley  v.  Lightcap,  195 
U.  S.  I.)  It  has  never  been  intimated  in  any  case  in  this 
State  except  Schumann  v.  Sprague,  189  111.  425,  that  the 
particular  kind  of  fee  should  be  alleged  in  the  declaration 
in  an  ejectment  suit.  The  statement  in  that  case  relied 
upon  by  appellants,  to  the  effect  that  under  a  declaration 
claiming  a  fee  simple  title  the  mortgagee  could  not  recover, 
was  unnecessary  for  the  decision  of  the  case,  as  it  had  al- 
ready  been  held  in  the  opinion  that  the  Statute  of  Limi- 
tations had  riui  as  to  the  debt  as  w^ell  as  to  the  mortgage. 
Section  13  of  the  chapter  on  ejectment  (Hurd's  Stat.  1909, 
P-  945?)  provides  that  in  all  ejectment  suits  the  plaintiff 
shall  state  whether  he  claims  in  fee,  or  for  his  own  life 
or  for  the  life  of  another,  or  for  a  term  of  years,  specify- 
ing such  life  or  the  duration  of  such  term.  Section  30  of 
that  act  provides  for  like  specifications  in  the  verdict,  if  in 
favor  of  the  plaintiff.  The  fact  tliat  said  section  13  pro- 
vides that  the  declaration  shall  show  the  character  of  the 
estate  if  for  life  or  for  years  but  does  not  provide  that  it 
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shall  show  the  character  if  a  fee,  furnishes  a  very  strong 
argument  that  the  legislature  did  not  intend  to  require  the 
particular  kind  of  fee  to  be  set  out  in  the  declaration.  The 
reasoning  of  this  court  in  Almond  v.  Bonnell,  76  111.  536, 
supports  this  conclusion.  (See,  also,  Warvelle  on  Eject- 
ment, sec.  184.)  When  the  statute  by  express  enactment 
provides  what  matters  shall  be  pleaded,  other  matters  need 
not  be  pleaded.  (Hankins  v.  People,  106  111.  628;  Sheldon 
V.  VanVlecky  106  id.  45.)  The  declaration  sets  forth  that 
the  plaintiff  "claims  in  fee."  Under  a  fair  construction  of 
the  statute,  and  by  the  great  weight  of  authority,  the  court 
did  not  err  in  holding  that  there  was  no  variance  between 
the  proof  and  the  declaration. 

Appellants  further  argue  that  the  decree  in  the  chancery 
suit  is  res  judicata  as  to  the  character  of  the  title  held  by 
appellee.  Conceding  this  to  be  true,  it  does  not  follow  that 
the  trial  court  was  in  error  in  finding  for  appellee.  It  has 
frequently  been  stated  that  ejectment  is  an  action  at  law 
and  that  only  legal  titles  and  rights  are  considered  and  ad- 
justed; that  if  a  party  has  equities  he  should  resort  to  a 
court  of  equity  for  their  assertion.  {Aholtz  v.  Zellar,  88 
111.  24;  Esker  V.  Heffernan,  supra;  Warvelle  on  Eject- 
ment, sec.  262.)  It  has  also  been  held  that  proof  that  a 
deed  was  made  to  secure  a  debt  could  not  be  offered  as  a 
defense  in  ejectment;  that  the  remedy  is  by  a  bill  in  equity 
to  enjoin  the  ejectment  suit  and  to  show  the  true  char- 
acter of  the  instrument.  {Finlon  v.  Clark,  118  111.  32; 
McGinnis  v.  Fernandes,  126  id.  228.)  Counsel  for  appel- 
lants attempt  to  distinguish  Finlon  v.  Clark,  supra,  from 
this  case  on  the  ground  that  there  was  no  proof  in  that  case 
that  the  deed  was  a  mortgage.  It  was  so  held  in  Clark  v. 
Finlon,  90  111.  245,  and  courts  will  judicially  take  notice  of 
their  own  records.  (Taylor  v.  Adams,  115  111.  570.)  The 
doctrine  of  Finlon  v.  Clark,  supra,  has  always  been  quoted 
by  this  court  with  approval.  (Barrett  v.  Hinckley,  supra; 
German  Ins.  Co.  v.  Gibe,  162  111.  251;    IVaughop  v.  Bart- 
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lett,  165  id.  124;  Esker  v.  Heffernan,  supra.)  After  a 
deed  has  been  declared  by  a  court  of  equity  to  be  a  mort- 
gage the  records  of  the  chancery  suit  can  be  introduced  in 
an  ejectment  proceeding  to  show  that  fact.  In  the  early 
decisions  in  this  State  there  are  expressions  indicating  that 
an  action  of  ejectment  could  be  instituted  by  the  mortgagee 
against  the  mortgagor  before  as  well  as  after  default,  un- 
less it  was  agreed  or  provided  in  the  mortgage  that  the 
mortgagor  should  retain  possession  until  default  in  pay- 
ment. It  is,  however,  now  settled  that  the  mortgagee  can 
only  bring  ejectment  against  the  mortgagor  after  condition 
broken.  (Kranss  v.  UedelhofeUj  193  111.  477;  i  Jones  on 
Mortgages, — 6th  ed. — sec.  27.)  Not  only  can  the  fact  that 
the  mortgage  debt  has  been  satisfied  or  barred  by  the  Stat- 
ute of  Limitations  be  shown  in  an  ejectment  suit  under  the 
general  issue,  (Schumann  v.  Sprague,  supra;  McMillan  v. 
McCormick,  117  111.  79;  Pollock  v.  Maison,  41  id.  516; 
I  Jones  on  Mortgages, — 6th  ed. — sec.  719;)  but  the  court 
will  admit  thereunder  proof  of  the  fact  that  there  has  been 
no  default  in  payment.  (Finlon  v.  Clark,  supra;  Kranss 
V.  Uedelhofen,  supra,)  The  burden  of  proof  is  upon  the 
mortgagor  to  show  that  there  is  I10  breach  of  condition. 
(Kales  on  Future  Interests,  sec.  15.)  The  decree  in  the 
chancery  suit  showed  that  the  chancellor  did  not  intend  to 
enjoin  the  prosecution  of  the  ejectment  suit  beyond  ninety 
days  from  the  date  of  the  entry  of  the  decree.  It  proved 
also  that  appellants  were  in  default.  In  this  case,  as  in  Fin- 
lon V.  Clark,  supra,  appellants  did  not  attempt  to  prove  that 
the  debt  secured  was  not  due,  or  that  the  same  had  been 
paid,  or  that  the  requirements  of  the  decree  in  chancery  had 
been  carried  out  by  them.  It  necessarily  follows  that  on 
this  record  appellee  was  entitled  to  recover  in  the  eject- 
ment suit. 

The  judgment  of  the  circuit  court  must  therefore  be 

Judgment  affirmed. 
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Charles  J.  Poole,  Defendant  in  Error,  vs,  John  A. 
Koons,  Plaintiff  in  Error. 

Opinion  filed  October  2^,  ipii — Rehearing  denied  Dec.  y,  ipii. 

1.  Specific  performance — court  may  decree  specific  perform- 
ance of  contract  to  convey  land  in  foreign  State.  A  court  of  equity, 
which  has  acquired  jurisdiction  of  all  the  parties  to  a  contract  for 
the  sale  of  land  situated  in  a  forei^  State,  may  decree  specific  per- 
formance by  directing  the  defendant  to  execute  the  deed,  and  it 
may  also  direct  the  execution  of  a  deed  by  the  master  in  chancery 
in  case  the  defendant  fails  or  refuses  to  comply  with  the  decree. 
(Bcvans  v.  Murray,  251  111.  603,  followed.) 

2.  Partnership — when  a  partner  should  not  be  held  to  account 
for  mistake  of  judgment.  Where  a  real  estate  partnership  agree- 
ment provides  that  the  partners  shall  share  equally  in  the  profits 
of  any  sale  "made  by  one  or  both  parties,"  each  partner  has  au- 
thority to  make  sales,  and  if  there  is  no  fraud  or  bad  faith  by  one 
partner  in  making  a  sale  he  is  only  required  to  account  to  the 
other  partner  for  one-half  the  actual  profit,  even  though  he  may 
have  made  a  mistake  in  judgment  by  selling  the  land  too  low. 

3.  Same — partners  should  bring  forward  all  claims  at  time  of 
a  settlement  agreement.  Each  partner,  at  the  time  a  settlement 
agreement  is  made,  should  bring  forward  all  claims  which  he  has 
against  the  other  with  reference  to  the  partnership  transaction  and 
which  are  then  due. 

Writ  op  Error  to  the  Circuit  Court  of  Jefferson 
county;  the  Hon.  William  H.  Green,  Judge,  presiding. 

William  T.  Pace,  and  G.  Gale  Gilbert,  for  plaintiff 
in  error. 

D.  G.  Thompson,  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Charles  J.  Poole  filed  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  and  Koons  filed  a 
cross-bill  to  enforce  payment  of  the  consideration.  The 
court  below  dismissed  the  cross-bill,  found  the  amount  due 
Koons  and  decreed  the  execution  of  a  deed  upon  the  pay- 
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ment  of  the  amount  so  found  due,  and  in  default  of  such 
conveyance  the  'master  in  chancery  of  Jefferson  county  was 
ordered  to  make  the  deed.  Koons  has  sued  out  a  writ  of 
error  from  this  court,  and  the  record  is  here,  as  a  return  to 
said  writ,  for  our  review. 

There  is  a  substantial  agreement  between  the  parties 
upon  the  question  as  to  the  right  of  defendant  in  error  to  a 
conveyance  of  the  premises  involved,  but  the  principal  con- 
troversy is  in  respect  to  the  amount  that  is  due  plaintiff  in 
error  upon  the  contract  sought  to  be  enforced. 

The  evidence  shows  the  following  facts:  On  the  first 
day  of  November,  1908,  plaintiff  in  error  was  the  owner  of 
760  acres  of  land  located  in  Craighead  county,  in  the  State 
of  Arkansas.  He  had  purchased  640  acres  of  this  land  in 
March,  1908,  for  which  he  paid  $6400,  and  in  May  of  that 
year  he  paid  $600  for  the  remaining  120  acres.  On  said 
first  day  of  November,  1908,  the  parties  hereto  entered  into 
a  written  contract,  by  which  plaintiff  in  error  agreed  to  as- 
sign, transfer  and  convey  a  one-half  interest  in  the  said 
760  acres  of  land  in  consideration  of  a  note  signed  by  de- 
fendant in  error  for  $3500,  bearing  seven  per  cent  interest, 
and  seven  per  cent  interest  on  one-half  of  the  original  cost 
of  the  land  from  the  date  of  the  purchase  by  plaintiff  in  er- 
ror to  the  date  of  the  sale  to  defendant  in  error.  Said  con- 
tract provided  that  the  parties  should  share  equally  in  the 
profits  and  expenses  which  might  accrue  from  their  owner- 
ship and  disposition  of  said  lands,  and  it  was  further  stipu- 
lated that  said  parties  enter  into  a  partnership  for  the  pur- 
pose of  dealing  in  real  estate  and  each  to  share  equally  in  the 
profits  in  any  sale  made  by  one  or  both  parties.  The  inter- 
est then  due  was  paid  and  a  note  for  $3500  was  executed 
and  delivered  to  plaintiff  in  error  at  the  time  the  contract 
was  executed.  Defendant  in  error  was  a  practicing  physi- 
cian, residing  with  his  family  and  practicing  his  profession 
in  the  city  of  Mt  Vernon,  Illinois.  Plaintiff  in  error  was  a 
widower,  and  resided  in  Jonesboro,  Craighead  county,  Ar- 


Digitized  by  LjOOQ  IC 


he  Ml.]  Poole  v,  Koons.  51 

kansas,  where  he  carried  on  a  mercantile  business  and  dealt 
in  real  estate.  Plaintiff  in  error  had  formerly  resided  in 
Mt.  Vernon,  Illinois,  where  he  still  owned  some  real  etsate. 
There  is  some  evidence  tending  to  show  that  at  the  time  the 
contract  of  November  i,  1908,  was  entered  into,  it  was  un- 
derstood or  agreed  between  the  parties  that  defendant  in 
error  would  move  his  family  to  Jonesboro,  Arkansas,  and 
allow  plaintiff  in  error  to  make  his  home  with  defendant  in 
error  and  make  no  charge  for  his  board.  There  is  also  some 
claim  on  the  part  of  plaintiff  in  error  that  defendant  in  er- 
ror agreed  to  give  up  the  practice  of  medicine  and  devote 
his  time  to  the  real  estate  business,  but  there  is  nothing  in 
the  written  contract  referring  to  these  matters  and  the  evi- 
dence of  plaintiff  in  error  on  these  points  is  contradicted  by 
that  of  defendant  in  error,  so  that  in  the  disposition  of  the 
case  these  contentions  cannot  be  regarded  as  established  by 
the  evidence.  After  the  contract  in  question  was  made  the 
plaintiff  in  error  bought  another  tract  of  land  in  Arkansas 
of  160  acres,  for  which  he  paid  $600  and  took  the  title  in 
his  own  name.  Defendant  in  error  afterwards  executed  and 
delivered  to  plaintiff  in  error  another  promissory  note  for 
$300,  representing  one-half  of  the  purchase  price  of  the 
160  acres  bought  after  the  contract  was  entered  into.  The 
evidence  shows  that  plaintiff  in  error  requested  defendant  in 
error  to  sell  for  him  certain  real  estate  which  plaintiff  in 
error  owned  in  Jefferson  county,  Illinois,  and  that  defend- 
ant in  error  did  interest  himself  in  trying  to  find  purchasers 
for  the  Jefferson  county  real  estate  and  succeeded  in  find- 
ing a  purchaser  for  some  of  the  property.  After  the  part- 
nership agreement  was  made  plaintiff  in  error  sold  the  120 
acres  purchased  in  May,  1908,  for  $1200  in  cash,  and  he 
has  not  accounted  to  defendant  in  error  for  his  half  of  the 
proceeds  of  that  sale.  One  of  the  controverted  questions 
between  the  parties  grows  out  of  the  sale  by  plaintiff  in 
error  of  this  120-acre  tract  of  land.  Defendant  in  error 
claims  that  this  120  acres  of  land  was  worth  much  more 
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than  the  price  for  which  it  was  sold  by  plaintiff  in  error, 
and  that  in  a  settlement  between  the  parties  plaintiff  in  er- 
ror should  account  for  one-half  of  the  value  of  the  land 
without  regard  to  the  price  for  which  it  was  sold.  Raintiflf 
in  error  contends  that  in  making  this  sale  he  acted  in  good 
faith  and  for  the  best  interest  of  both  parties  as  he  be- 
lieved, and  obtained  a  fair,  reasonable  price  for  the  land, 
and  that  he  should  therefore  only  be  required  to  account  to 
defendant  in  error  for  one-half  of  the  proceeds  actually  re- 
ceived by  him  for  the  land.  The  trial  court  decided  this 
point  against  plaintiff  in  error  and  by  the  decree  required 
plaintiff  in  error  to  account  for  the  proceeds  of  this  sale  on 
the  basis  of  a  valuation  of  $22.50  per  acre.  In  other  words, 
the  court  below  charged  plaintiff  in  error,  on  account  of 
the  sale  of  this  120  acres,  with  $1500  more  than  the  land 
sold  for.  The  court  found  that  one-half  of  this  valuation, 
or  $1350,  should  have  been  credited  on  defendant  in  er- 
ror's note  as  of  the  date  when  the  sale  was  made,  and  in 
arriving  at  the  balance  due  the  plaintiff  in  error  he  was 
charged  interest  on  this  amount  from  December  i,  1909, 
at  the  rate  of  seven  per  cent,  the  total  amount  of  interest 
being  $89.25,  which  added  to  the  one-half  valuation  of  the 
land  gave  defendant  in  error  a  credit  of  $1439.25.  The 
court  also  allowed  defendant  in  error  for  commissions  on 
certain  sales  made  of  plaintiff  in  error's  Jefferson  county 
real  estate,  $83.35,  upon  which  interest  was  also  computed 
at  the  rate  of  seven  per  cent  from  the  date  said  sales  were 
made,  amounting  to  $7.94,  making  a  total  of  commissions 
and  interest  thereon  of  $91.29,  which  added  to  the  $1439.25 
made  a  total  of  credits  of  $1530.54,  which  deducted  from 
$4082.29,  being  the  amount  of  the  two  notes  held  by  plain- 
tiff in  error,  left  a  balance  of  $2551.75,  which  the  court 
found  was  the  correct  amount  due  plaintiff  in  error,  upon 
the  payment  of  which  a  conveyance  was  directed  to  be 
made  to  defendant  in  error.  The  evidence  also  shows  that 
on  July  I,  1909,  the  parties  to  this  suit  had  an  accounting 


Digitized  by  LjOOQ  IC 


Dec  Ml.]  Poole  v.  Koons.  53 

and  settlement  of  all  matters  then  unsettled  between  them; 
that  this  settlement  was  made  in  writing  and  written  by 
defendant  in  error  and  signed  by  both  parties.  By  the  set- 
tlement defendant  in  error  was  charged  with  interest -then 
due  on  his  two  notes,  amounting  to  $340.50,  for  taxes  paid 
by  plaintiff  in  error  $11.50,  and  expenses  incurred  in  pur- 
chase of  land  $18,  making  a  total  of  $370.  Defendant  in 
error  was  credited  with  a  commission  of  $16.65  c>n  the 
Walker  trade  and  $66.65  ^^  ^^e  Watkins  deal,  $190  for 
three  mules,  and  for  cash  paid  $181, — a  total  of  $454.30. 
Defendant  in  error  received  a  credit  on  the  principal  of 
his  indebtedness  to  plaintiff  in  error  of  $84.24,  which  bal- 
anced his  account.  It  is  not  contended  by  defendant  in 
error  that  he  made  any  further  sales  or  had  any  other 
transactions  or  dealings  with  plaintiff  in  error  after  this 
settlement  was  made.  Defendant  in  error,  however,  con- 
tends that  he  was  entitled  to  $33.35  additional  compensa- 
tion on  the  Watkins  deal,  and  that  he  was  also  entitled  to 
$50  commission  on  the  Culli  and  McAtee  sale.  The  court 
below  allowed  defendant  in  error  to  go  behind  the  settle- 
ment, and  allowed  his  claims,  as  above  stated,  for  addi- 
tional commission  on  the  Watkins  deal  and  the  $50  claimed 
on  the  Culli  and  McAtee  trade.  Plaintiff  in  error  com- 
plains of  the  ruling  of  the  court  in  this  regard.  Plaintiff 
in  error  also  contends  that  the  circuit  court  had  no  juris- 
diction to  decree  the  specific  performance  of  this  contract 
in  any  event,  because  the  lands  involved  were  located  in  a 
foreign  State. 

The  contention  of  plaintiff  in  error  in  regard  to  the 
power  of  a  court  of  chancery  in  this  State  to  decree  the 
specific  performance  of  a  contract  relating  to  the  sale  of 
real  estate  in  a  foreign  State,  where  the  court  has  juris- 
diction of  all  the  parties  to  the  contract,  has  had  the  con- 
sideration of  this  court  at  the  present  term  in  the  case  of 
Bevans  y,  Murray,  251  III.  603,  and  that  question  is  there 
determined  contrary  to  the  contention  of  plaintiff  in  error. 
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That  authority  disposes  of  this  contention  in  all  respects, 
except  in  the  case  at  bar  the  court  decreed  that  in  case  the 
plaintiff  in  error  neglected  or  refused  to  execute  the  deed, 
on  payment  of  the  balance  due,  within  a  specified  time,  the 
master  in  chancery  should  execute  a  conveyance.  Plaintiff 
in  error  insists  that  while  the  court  had  the  power  to  re- 
quire plaintiff  in  error  to  execute  the  deed,  it  had  no  powder 
to  order  the  master  in  chancery  to  do  so.  We  see  no  rea- 
son for  this  distinction.  The  alternative  order  requiring 
the  master  to  execute  the  deed  was  only  in  furtherance  of 
the  relief  sought,  and  insured  the  execution  of  the  decree 
whether  plaintiff  in  error  was  willing  to  carry  out  the  or- 
der of  the  court  or  not. 

We  are  of  the  opinion  that  plaintiff  in  error's  position 
as  to  the  amount  allowed  defendant  in  error  as  credits 
upon  his  notes  should  be  sustained.  The  partnership  agree- 
ment between  the  parties  contains  the  following  clause: 
"Party  of  the  first  part  and  second  part  on  this  date  enter 
into  an  equal  partnership  for  the  purpose  of  real  estate 
dealing,  and  agree  to  share  equally  in  the  profits  of  any 
sale  or  trade  made  by  one  or  both  parties."  Aside  from 
the  general  agency  which  each  partner  has,  by  implication 
of  law,  to  represent  and  bind  the  partnership  by  contracts 
within  the  scope  of  the  partnership  business,  the  clause 
above  quoted  from  the  agreement  clearly  recognizes  the 
right  and  authority  of  each  partner  to  sell  real  estate  be- 
longing to  the  co-partnership.  Plaintiff  in  error  in  the 
sale  of  120  acres  of  partnership  land  was  clearly  acting 
within  the  implied  powers  given  him  under  the  law  as  well 
as  those  expressed  in  the  written  contract.  The  sale  being 
within  his  power  and  he  having  the  right  to  exercise  his 
judgment  and  discretion  as  to  the  sale  and  the  price  at 
which  it  was  to  be  made,  it  would  be  highly  inequitable  to 
hold  him  responsible  for  a  mistake  in  judgment  as  to  the 
value  of  the  property  sold,  in  the  absence  of  any  proof 
tending  to  show  that  he  acted  fraudulently  or  in  bad  faith 
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with  his  partner.  There  is  no  evidence  whatever  w^hich  in 
any  degree  tends  to  show  that  plaintiff  in  error  did  not  act 
in  good  faith  and  with  entire  fidelity  to  what  he  believed 
to  be  the  best  interest  of  both  parties  in  making  this  sale. 
If  he  did  so  act  he  should  only  be  required  to  account  for 
the  proceeds  of  the  sale  actually  received.  Much  evidence 
was  heard  by  the  court  below  as  to  the  actual  value  of  this 
1 20  acres  of  land.  This  testimony  is  conflicting.  The  land 
is  low,  level  hard-pan,  which  is  said  to  be  well  adapted  to 
the  growth  of  rice  but  is  entirely  worthless  for  any  other 
purpose.  The  evidence  shows  that  rice  culture  in  that  lo- 
cality has  only  recently  been  attempted,  and  that  it  is  still 
so  far  in  the  experimental  state  that  no  fixed  value  can  be 
placed  upon  land  in  view  of  its  supposed  adaptability  to 
the  growth  of  that  product.  The  estimates  of  the  various 
witnesses  upon  the  value  of  this  land  were  influenced  by 
their  faith  or  want  of  faith  in  the  ultimate  success  of  rice 
culture  in  that  locality  rather  than  upon  a  knowledge  of 
actual  sales  of  similar  lands.  The  highest  value  placed  on 
this  land  by  any  witness  is  $30  per  acre,  and  this  figure 
was  only  named  by  defendant  in  error.  Other  witnesses 
residing  in  Jefferson  county,  Illinois,  whose  knowledge  was 
limited  to  such  as  was  acquired  by  a  brief  sojourn  of  two 
or  three  days  in  Arkansas,  during  which  time  they  hunted 
quails  on  lands  adjoining  the  tract  in  question,  fixed  the 
value  at  $20  to  $25  per  acre.  Witnesses  for  plaintiff  in 
error  fixed  the  value  at  from  $5  to  $12  per  acre.  Plaintiff 
in  error  himself  testifies  that  $10  an  acre  (the  price  at 
which  he  sold  the  land)  was  a  fair  cash  value,  and  he  is 
corroborated  in  this  statement  by  the  testimony  of  other 
witnesses.  While  we  do  not  regard  the  question  now  un- 
der consideration  as  open  for  determination  by  the  pre- 
ponderance of  the  testimony  as  to  actual  value,  still,  if  it 
were  to  be  thus  determined,  we  are  impressed  that  the  pre- 
ponderance of  the  reliable  testimony  is  contrary  to  the 
conclusion  reached  by  the  court  below.    In  our  opinion  the 
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plaintiff  in  error  should  only  be  required  to  account  for 
one-half  of  the  purchase  money  received  for  the  sale  of 
this  land. 

We  are  also  of  the  opinion  that  the  court  erred  in 
charging  plaintiff  in  error  with  the  additional  commissions 
on  the  sale  of  Jefferson  county  real  estate.  So  far  as  the 
item  of  $33.35  commission  on  the  Watkins  sale  is  con- 
cerned, the  commission  on  that  sale  was  included  in  the 
settlement.  Defendant  in  error  contends  that  the  commis- 
sion on  that  sale  was  to  be  $100.  Plaintiff  in  error  denies 
this  and  testifies  that  it  was  to  be  only  $66.65.  Plaintiff 
in  error  is  corroborated  by  the  settlement  agreement.  If 
the  commission  on  this  sale  was  to  be  $100,  defendant  in 
error  should  have  claimed  that  amount  when  he  made  his 
settlement. 

The  item  of  $50  claimed  by  defendant  in  error  as  com- 
mission on  the  Culli  and  McAtee  deal  should  not  have  been 
allowed,  for  the  reason  that  this  item  was  due,  if  at  all,  at 
the  time  the  settlement  was  made.  Plaintiff  in  error  tes- 
tifies that  he  did  not  owe  this  amount,  or  any  other  amount, 
on  account  of  that  deal,  and  defendant  in  error  admits  in 
his  testimony  that  at  the  time  the  settlement  was  made  he 
did  not  intend  to  charge  any  commission  for  what  he  did 
in  connection  with  the  Culli  and  McAtee  deal.  The  evi- 
dence convinces  us  that  this  item  is  not  a  valid  claim  and 
that  it  was  an  afterthought,  brought  into  the  account  to 
reduce  the  amount  defendant  in  error  owes  on  his  notes. 

For  the  errors  above  pointed  out,  the  decree  of  the  cir- 
cuit court  of  Jefferson  county  is  reversed  and  the -cause 
remanded  for  further  proceedings  in  accordance  with  the 

views  herein  expressed.  r,  j    ,  j  j  j 

^  Reversed  and  remanded. 
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Adele  L.  Shreve  Harvey,  Appellant,  vs.  Bland  Ballard 
et  al.  Appellees. 

Opinion  Med  October  25,  igji — Rehearing  denied  Dec.  7,  igii, 

1.  W1LI.S — rule  in  Shelley's  case  does  not  apply  unless  both  es- 
tates are  of  seme  quality.  The  rule  in  Shelley's  case  does  not  apply 
unless  the  freehold  estate  limited  to  the  ancestor  and  the  remain- 
der to  the  heirs  are  of  the  same  quality, — that  is,  both  legal  or 
both  equitable  estates. 

2.  Same — duties  of  trustee  are  controlling  as  to  quantity  of  es- 
tate  which  he  takes.  Where  there  rs  a  devise,  in  terms,  to  a  trus- 
tee, either  with  words  of  inheritance  or  (under  section  13  of  the 
Conveyance  act)  without  such  words,  the  devise  is  prima  facie  of 
a  fee  unless  limited  or  restrained  by  other  provisions  of  the  will, 
and  to  determine  whether  the  estate  so  devised  is  restrained  or 
limited  the  nature  of  the  trust  and  duties  of  the  trustee  are  to  be 
considered  and  are  always  controlling  as  to  the  quantity  of  estate 
which  the  trustee  takes. 

3.  Same — a  trustee  takes  such  an  estate  as  the  purposes  of  the 
trust  require.  If  a  trustee  is  required  to  collect  and  pay  the  rents 
of  property  for  a  definite  period  he  will  take  an  estate  for  years; 
if  he  is  charged  with  such  duties  for  the  life  of  an  individual  he 
will  take  an  estate  for  the  life  of  such  person,  and  if  his  duties 
are  of  indefinite  duration  he  will  take  the  fee. 

4.  Same — it  is  not  necessary  that  there  be  a  formal  devise  to 
the  trustee.  It  is  not  necessary  that  there  be  a  formal  devise  to 
the  trustee,  but  he  will  acquire  an  estate  commensurate  with  the 
powers  conferred  and  the  purposes  to  be  accomplished. 

5.  Same — when  trustee  takes  legal  estate  for  life  of  life  tenant. 
Where  a  will  directs  that  the  property  be  divided  and  that  one-half 
of  each  share  be  set  apart  and  conveyed  to  a  trustee,  to  be  held  for 
the  use  and  benefit  of  each  child  during  his  or  her  life  and  then 
to  descend  to  his  or  her  heirs,  and  requires  the  trustee,  after  pay- 
ing the  taxes  and  insurance  and  keeping  the  property  in  repair,  to 
•pay  the  rent  to  each  child  in  person,  quarterly,  there  being  no  fur- 
ther duties  required,  the  trustee,  when  the  conveyance  to  him  is 
made,  takes  a  legal  estate  for  the  life  of  the  child,  in  trust  for 
her  for  life,  and  a  legal  remainder  passes  under  the  will  to  those 
persons  who  answer  the  description  of  her  heirs  at  her  death. 

6.  Same — word  "descend"  used  in  will,  may  mean  to  pass  un- 
der the  will.  While  the  technical  meaning  of  the  word  "descend" 
is  to  pass  by  inheritance  by  operation  of  law,  yet  it  may  be  used 
in  a  will  as  meaning  that  the  title  shall  pass  by  virtue  of  the  will 
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in  the  manner  in  which  property  descends  without  any  conveyance, 
and  as  distinguished  from  a  conveyance  by  grant. 

7.  Same — construction  of  will  cannot  he  made  to  depend  upon 
subsequent  facts.  The  construction  of  a  will  cannot  be  made  to 
depend  upon  subsequent  facts  or  conditions  arising  many  years 
after  the  wll!  took  effect,  and  the  mere  fac^  that  it  would  have  been 
better  to  have  authorized  a  trustee  to  make  long-term  leases  be- 
yond the  period  of  the  active  trust  or  to  mortgage  the  property  for 
making  improvements,  which  would  require  the  trustee  to  take  the 
fee,  does  not  warrant  construing  the  will  to  that  effect,  where  there 
is  nothing  to  indicate  such  an  intention. 

8.  Same — what  does  not  show  an  intention  to  vest  trustee  with 
fee.  An  expression  in  a  will  fo  the  effect  that  the  testator  desired 
that  the  one-half  of  each  child's  share  which  was  to  be  set  apart 
and  conveyed  to  a  trustee  should  be  income-paying  real  estate,  and 
that  he  believed  such  half  would  give  each  child  a  comfortable 
living  if  unfortunate  in  business,  or  otherwise,  does  not  show  an 
intention  to  give  the  trustee  power  to  provide  for  a  continuous  in- 
come by  making  long-term  leases  or  mortgaging  the  land,  which 
would  require  him  to  hold  the  fee. 

AppeaIv  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKwooD  Honore,  Judge,  presiding. 

Herrick,  Allen  &  Martin,  and  Herbert  Pope,  for 
appellant. 

Albert  M.  Kales,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  August  22,  19 ID,  the  appellant,  Adele  L.  Shreve 
Harvey,  whose  name  was  then  Adele  L.  Shreve  Ballard, 
and  who  was  the  widow  of  Bland  Ballard,  deceased,  but 
has  since  been  married  to  Paul  Harvey,  filed  her  petition 
under  the  Burnt  Records  act  in  the  circuit  court  of  Cook 
county  against  her  children,  Bland  Ballard,  Shreve  Ballard 
and  Belle  Sheridan  Ballard,  and  others,  who  are  appellees, 
alleging  that  she  was  the  equitable  owner  in  fee  simple  of 
a  lot  in  Chicago  by  virtue  of  the  last  will  and  testament 
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of  her  father,  Thomas  T.  Shreve,  of  the  city  of  Louisville, 
in  the  State  of  Kentucky,  the  legal  title  to  which  lot  had 
been  conveyed  to  her  late  husband.  Bland  Ballard,  as  trustee 
under  said  will,  and  had  descended  to  said  children  as  his 
heirs-at-law.  Appellant  claimed  that  by  paragraph  12  of 
said  >yill  the  testator  devised  to  her  an  equitable  life  estate 
and  limited  an  equitable  remainder  in  fee  simple  to  her 
heirs,  so  that  by  the  operation  of  the  rule  in  Shelley's  case 
she  derived  an  equitable  estate  in  fee  simple,  and  was  en- 
titled to  receive  from  her  said  children,  as  heirs-at-law  of 
Bland  Ballard,  deceased,  a  conveyance  of  the  legal  title  to 
the  lot.  Her  prayer  was  that  the  court  establish  and  con- 
firm her  equitable  title  in  fee  simple  absolute  and  decree 
that  the  legal  title  to  the  lot -be  by  proper  deed  or  deeds 
conveyed  to  her.  Two  of  the  children  were  infants,  and 
Albert  M.  Kales,  an  attorney  of  this  court,  was  appointed 
their  guardian  ad  litem.  Answers  and  replications  having 
been  filed,  the  cause  was  referred  to  a  master  in  chancery, 
who  took  and  reported  to  the  chancellor  the  evidence,  with 
his  conclusion,  in  accordance  with  the  allegations  and  prayer 
of  the  petition.  The  chancellor  heard  the  cause  on  excep- 
tions to  the  master's  report,  sustained  the  exceptions,  and 
dismissed  the  petition  for  want  of  equity  at  the  cost  of  the 
appellant.    This  appeal  followed. 

The  will  of  Thomas  T.  Shreve  was  made  and  signed 
on  March  i,  1867,  and  he  died  November  5,  1869.  After 
making  specific  bequests  he  directed  a  division  of  the  resi- 
due of  his  estate  into  five  equal  parts.  He  then  gave  two- 
fifths  to  two  of  his  children,  (one-fifth  to  each,)  and  the 
remaining  three-fifths  he  willed  to  his  wife  and  her  three 
children,  Mattie  Belle,  Thomas  William  and  Adele  Law- 
rence Shreve,  the  appellant,  one-fourth  to  each,  subject  to 
the  conditions  and  restrictions  named  in  the  will.  Para- 
graph 12,  under  which  the  appellant  claims  the  fee  simple 
title,  is  as  follows :  "As  soon  after  my  death  as  it  can  be 
conveniently  done,  I  wish  my  executor  hereinafter  named, 


Digitized  by  LjOOQ  IC 


60  Harvey  v.  Ballard.  [262  IlL 

after  first  setting  apart  a  fund  sufficient  to  pay  the  above 
named  special  devises  and  incidental  expenses,  to  make  out 
a  iull  and  complete  list  and  schedule  of  all  my  estate,  of 
every  character  and  description,  real,  personal  and  mixed, 
in  the  State  of  Kentucky  and  elsewhere,  and  hand  the  same 
to  the  following  named  persons,  to-wit:  James  W..Hen- 
ning,  A.  C.  Badger  and  A.  Harris,  who,  or  any  two  of 
whom,  I  desire  to  proceed  to  value  it  and  divide  it  into 
five  equal  shares  upon  the  principles  hereinbefore  indicated. 
One-half  of  each  share  (which  half  I  wish  to  be  income- 
paying  real  estate)  I  desire  to  be  set  apart  and  conveyed  to 
a  trustee,  to  be  held  for  the* use  and  benefit  of  each  child  i 
during  his  or  her  life  and  then  to  descend  to  his  or  her  heirs,  [ 
without  any  power  or  right*  on  the  part  of  said  child  to 
encumber  said  estate  or  anticipate  the  rents  thereof,  but  said 
trustees  shall  collect  said  rents,  and,  after  paying  taxes,  in- 
surance and  keeping  the  property  in  repair,  pay  the  rent  to 
the  child  in  person,  quarterly,  or  as  the  same  may  be  col- 
lected according  to  the  terms  of  the  lease;  the  other  half 
of  each  share  I  wish  conveyed  to  each  child  in  fee,  to  do 
with  as  he  or  she  may  please.  In  placing  this  restriction 
upon  one-half  of  the  estate  I  give  my  children  I  do  not 
wish  it  understood  that  I  distrust  their  capacity  to  manage 
their  own  affairs,  for  I  do  not,  but  I  believe  one-half  a 
share  that  each  will  receive  will  afford  ample  means  to  com- 
mence and  conduct  a  respectable  business,  and  as  the  other 
half  will  give  them  a  comfortable  living  in  the  event  that 
they  should  be  unfortunate  in  business  or  otherwise,  and 
now  having  it  in  my  power,  it  is  my  pleasure,  as  I  believe 
it  to  be  my  duty,  to  shield  and  protect  them  against  casu- 
alties and  accident  as  far  as  possible."  Paragraph  14  is 
as  follows:  "The  one- fourth  of  three-fifths  of  my  estate 
devised  to  my  wife  I  give  her  in  fee,  to  do  w-ith  as  she 
pleases."  A  division  of  the  estate  was  made  as  directed  by 
the  will,  and  the  lot  involved  in  this  suit  was  a  part  of  the 
share  set  off  to  be  held  in  trust  for  the  appellant.     After- 
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ward,  upon  the  petition  of  the  executor  to  the  Louisville 
chancery  court  in  the  State  of  Kentucky,  a  trustee  was  ap- 
pointed to  receive  said  share  of  the  appellant,  to  be  held 
in  trust,  and  the  commissioner  of  the  court  executed  a  deed 
of  the  property  to  the  trustee  under  the  direction  of  the 
court,  "to  be  held  by  him  as  trustee  and  in  trust  for  the  said 
Adele  L.  Shreve,  under  and  in  accordance  with  all  the  pow- 
ers, provisions,  limitations  and  restrictions  and  as  directed 
by  the  will  of  said  Thomas  T.  Shreve,  deceased."  That 
deed  was  dated  July  i,  1870,  and  there  have  been  successive 
trustees  under  decrees  of  the  Louisville  chancery  court  to 
whom  the  property  was  conveyed  upon  the  same  terms  and 
conditions,  the  last  trustee  being  Bland  Ballard,  husband  of 
the  appellant,  who  died  leaving  her  his  widow  and  the  three 
children  above  named  as  his  heirs-at-law. 

The  life  estate  of  the  appellant  in  the  property  conveyed 
to  the  trustee  is  equitable,  and  the  only  question  to  be  de- 
termined is  whether  the  remainder  limited  to  her  heirs  is 
equitable  or  legal.  If  the  remainder  to  the  heirs  is  equi- 
table, then,  under  the  rule  in  Shelley's  case,  the  appellant 
has  an  equitable  title  in  fee  simple;  but  if  the  remainder  is 
legal,  the  word  "heirs"  is  a  word  of  purchase  and  not  of 
limitation  and  the  appellant  has  only  an  equitable  life  es- 
tate, because  the  rule  does  not  apply  unless  the  freehold 
estate  limited  to  the  ancestor  and  the  remainder  to  the  heirs 
are  of  the  same  quality, — that  is,  they  must  both  be  legal  or 
htoth  equitable.  (Lord  v.  Comstock,  240  111.  492.)  A  very 
full  statement  of  the  rule  quoted  in  Baker  v.  Scott,  62  111. 
86,  from  Preston  on  Estates,  is  this :  "When  a  person  takes 
an  estate  of  freehold,  legally  or  equitably,  under  a  deed, 
will  or  other  writing,  and  afterward,  in  the  same  deed,  will 
or  writing,  there  is  a  limitation,  by  way  of  remainder,  with 
or  without  the  interposition  of  any  other  estate,  of  an  in- 
terest of  the  same  quality,  as  legal  or  equitable,  to  his  heirs 
generally  or  his  heirs  of  his  body  by  that  name  in  deeds  or 
writings  of  conveyance  and  by  that  or  some  such  name  in 
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wills,  and  as  a  class  or  denomination  of  persons  to  take  in 
succession  from  generation  to  generation,  the  limitation  to 
the  heirs  will  entitle  the  person  or  ancestor  himself  to  the 
estate  or  interest  imported  by  that  limitation." 

The  will  did  not,  in  terms,  devise  the  property,  or  any 
estate  in  it,  to  the  trustee,  either  with  or  without  words  of 
inheritance,  but  directed  a  division  of  the  residue  of  the 
estate  and  a  conveyance  to  a  trustee  of  one-half  of  each 
share,  to  be  held  for  the  use  and  benefit  of  each  child  dur- 
ing his  or  her  life.  A  conveyance  was  made  to  a  trustee 
in  trust  for  appellant  under  and  in  accordance  with  all  the 
powers,  provisions,  limitations  and  restrictions  and  as  di- 
rected by  the  will,  and  the  other  half  was  conveyed  to  her 
in  fee,  to  do  with  as  she  pleased.  The  estate  of  the  trus- 
tee is  therefore  the  same  as  if  there  had  been  a  devise  to 
him  on  the  trusts  declared  by  the  will.  Where  there  is  a  de- 
vise in  terms  to  a  trustee,  either  with  words  of  inheritance, 
or,  under  section  13  of  the  Conveyance  act,  without  such 
words,  the  devise  is  prima  facie  of  a  fee,  unless  limited  or 
restrained  by  other  provisions  of  the  will.  To  determine 
whether  an  estate  so  devised  in  terms  is  restrained  or  lim- 
ited, the  nature  of  the  trust  and  the  duties  of  the  trustee 
are  to  be  considered  and  are  always  controlling  as  to  the 
quantity  of  the  estate  which  the  trustee  takes.  His  estate 
in  every  case  will  depend  upon  the  exigencies  of  the  trust 
and  the  duties  imposed  upon  him.  Whatever  the  form  of 
the  devise  and  whether  words  of  inheritance  are  used  or 
not,  the  trustee  will  take  so  much  of  the  legal  estate  as  the 
purposes  of  the  trust  require.  It  is  not  necessary  that  there 
should  be  a  formal  devise  to  the  trustee,  but  he  will  acquire 
an  estate  commensurate  with  the  powers  conferred  and  the 
purposes  to  be  accomplished.  If  the  fee  is  required  it  will 
be  taken,  and  if  the  trustee  will  be  enabled  to  execute  the 
trust  with  a  less  estate,  that  alone  will  vest  in  him.  If  a 
trustee  is  required  to  collect  and  pay  the  rents  of  property 
for  a  definite  period  he  will  take  an  estate  for  years.     If 
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he  is  charged  with  such  duties  for  the  life  of  an  individual 
he  will  take  an  estate  for  the  life  of  that  person,  and  if 
his  duties  are  of  indefinite  duration  he  will  take  the  fee. 
{West  V.  Fit2,  109  111.  425;  Kirkland  v.  Cox,  94  id.  400; 
Green  v.  Grant,  143  id.  61 ;  Lawrence  v.  Lazvrence,  181  id. 
248;  McFall  V.  Kirkpatrick,  236  id.  281;  Bmmerson  v. 
Merritt,  249  id.  538.)  In  this  case  the  conveyance  was  to 
be  made  to  a  trustee,  to  be  held  for  the  use  and  benefit  of 
each  child  during  his  or  her  life,  and  the  ordinary  and  natu- 
ral meaning  of  those  words  is  that  the  trustee  for  appellant 
was  to  have  an  estate  during  her  life.  The  powers  and 
duties  of  the  trustee  were  declared  to  be  to  collect  rents, 
and,  after  paying  taxes,  insurance  and  keeping  the  property 
in  repair,  pay  the  rent  to  the  child  in  person,  quarterly,  or 
as  the  same  might  be  collected  according  to  the  terms  of 
the  lease.  All  duties  of  the  trustee  will  end  at  the  death 
of  appellant,  and  he  is  given  no  power  and  charged  with 
no  duty  to  do  anything  afterward.  There  is  no  provision 
for  a  conveyance  to  the  heirs,  but  the  testator's  intention 
was  that  the  fee  should  pass  to  them,  without  the  aid  of 
any  conveyance,  upon  the  death  of  the  appellant.  While 
the  legal  and  technical  meaning  of  the  word  "descend''  is 
to  pass  by  inheritance  by  operation  of  law,  it  is  clear  that 
the  testator  used  it  as  meaning  that  the  title  should  pass,  by 
virtue  of  his  will,  in  like  manner  as  property  descends  with- 
out any  conveyance  and  as  distinguished  from  a  convey- 
ance or  grant. 

The  argument  for  appellant  rests  upon  the  statements 
of  the  will  that  the  testator  desired  the  one-half  of  each 
share  which  was  to  be  set  apart  and  conveyed  to  a  trustee 
to  be  income-paying  real  estate,  and  that  he  believed  such 
half  would  give  to  each  child  a  comfortable  living  if  un- 
fortunate in  business,  or  otherwise.  Counsel  find  in  these 
statements  an  intention  of  the  testator  that  a  trustee  should 
have  all  the  powers  necessary  to  provide  a  continuous  in- 
come sufficient  to  afford  the  appellant  a  comfortable  living 
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during  the  existence  of  the  trust,  and  therefore  an  intention 
that  the  trustees  should  have  power  to  execute  long-term 
leases  beyond  the  life  of  the  appellant  and  to  mortgage  the 
fee  so  as  to  maintain  the  income-paying  character  of  the 
property.  The  testator  had  been  leasing  this  lot  for  five 
years  at  a  time,  but  he  did  not  select  this  piece  of  property, 
or  any  other,  to  be  conveyed  to  a  trustee.  He  merely  di- 
rected that  in  the  division  income-paying  property  should 
be  set  apart  and  conveyed  to  a  trustee,  and  the  persons  en- 
trusted with  the  division  exercised  their  judgment  in  se- 
lecting the  lot  as  property  that  would  produce  income.  If 
the  will  shows  an  intention  of  the  testator  that  the  trus- 
tee should  have  such  powers  as  the  making  of  leases  for 
ninety-nine  years  or  mortgaging  the  property,  the  trustee 
would  necessarily  take  the  fee,  because  where  a  lease  or 
mortgage  is  made  by  a  trustee,  not  under  a  mere  power, 
the  grant  is  out  of  the  estate  of  the  trustee.  It  is  probably 
true  that  greater  income  could  be  obtained  if  the  trustees 
had  power  to  make  long-term  leases  or  to  encumber  the 
lee  by  a  mortgage,  but  we  find  nothing  in  the  will  to  jus- 
tify the  belief  that  the  testator  intended  to  grant  any  such 
powers.  It  might  well  be  that  the  testator  believed  that  his 
property  was  of  such  character  and  extent  that  under  the 
terms  of  the  will  a  comfortable  living  would  be  afforded 
to  each  child,  but  if  it  has  turned  out  differently,  that  fact 
ought  not  to  override  a  clearly  expressed  intention  as  to 
the  extent  of  the  trustee's  estate  for  the  sole  purpose  of 
vesting  the  entire  fee  simple  title  in  the  appellant  and  de- 
stroying the  remainder.  An  argument  that  it  would  have 
been  better  if  the  testator  had  given  the  trustee  power  to 
lease  for  any  term  beyond  the  period  of  the  active  trust 
or  to  mortgage  the  property  for  the  purpose  of  making 
improvements,  which  would  have  given  the  trustee  a  fee 
simple  title,  would  not  authorize  an  alteration  of  the  will. 
The  construction  of  the  will  cannot  be  made  to  depend  up- 
on subsequent  facts  or  conditions  arising  forty  years  after 
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the  will  took  effect.  When  the  conveyance  was  made  to 
the  trustee  as  directed  by  the  will  he  took  a  legal  estate 
for  the  life  of  the  appellant  in  trust  for  her  for  her  life, 
and  a  legal  remainder  was  devised  to  those  persons  who 
will  answer  the  description  of  her  heirs  at  the  time  of  her 
death. 

The  chancellor  gave  a  correct  construction  of  the  will, 
and  the  decree  is  affirmed.  ^^^^^^  ^^^^^^ 


Louisa  S.  French,  Appellant,  vs.  Dorr  W.  Thomas  et  al. 

Appellees. 

Opinion  filed  October  25,  jqii — Rehearing  denied  Dec.  j,  igii. 

1.  Judgments  and  decrees — a  bill  will  lie  to  impeach  a  decree 
obtained  by  fraud.  A  court  of  chancery  has  power  to  entertain  a 
bill  to  impeach  a  decree  obtained  by  fraud,  and  if  the  allegations 
and  proof  are  sufficient  the  decree  may  be  vacated  as  a  cloud  upon 
the  complainant's  title. 

2.  Same — what  constitutes  fraud  in  obtaining  a  decree.  If  a 
complainant  in  a  bill  to  quiet  title  has  full  knowledge  of  a  claim 
of  ownership  and  possession  by  a  certain  person  to  the  premises 
involved  but  fails  to  make  such  person  a  party  except  under  the 
description  of  unknown  owners,  there  is  such  fraud  upon  the  court 
in  obtaining  the  decree  as  to  render  the  decree  void  as  to  such  per- 
son and  open  to  collateral  attack. 

3.  P1.EADING — what  must  be  alleged  in  a  bill  to  impeach  decree. 
A  bill  to  impeach  a  decree  for  fraud  need  not  set  out  all  of  the 
proceedings  with  the  same  certainty  as  is  required  in  a  bill  of  re- 
view, but  it  must  set  out  such  proceedings  with  sufficient  certainty 
to  enable  the  court  to  determine  who  were  the  parties  complainant 
and  defendant,  the  nature  of  the  proceeding  and  what  constituted 
the  alleged  fraud. 

4.  Same — when  bill  to  impeach  decree  should  set  out  decree  in 
full.  Where  the  complainant  in  a  bill  to  impeach  a  decree  claims 
that  the  decree  was  obtained  by  fraud,  in  that  neither  she  nor  her 
grantors  were  made  parties  except  by  the  description  of  unknown 
owners,  notwithstanding  the  complainant  had  full  knowledge  of 
their  claim  and  possession,  the  bill  should  set  out  the  decree  in  full 
and  so  much  of  the  proceedings  leading  up  to  it  as  will  show  the 
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full  nature  of  the  relief  sought  and  upon  what  the  court  based  its 
claim  to  have  jurisdiction  over  the  parties. 

5.  Same — a  court  will  not  impeach  a  decree  except  upon  clear 
proof,  A  court  will  not  impeach  a  former  decree  or  judgment  and 
vacate  the  same  except  upon  clear  proof,  and  where  the  complain- 
ant claims  that  she  was  not  a  party  to  the  former  proceeding  she 
must  show  by  her  bill  such  a  state  of  facts  as  would  have  entitled 
her  to  a  recovery  in  the  former  proceeding  had  she  been  a  party. 

6.  Same — hill  should  show  whether  rights  of  third  parties  have 
intervened.  A  bill  to  impeach  a  decree  for  fraud  in  obtaining  it 
without  making  the  complainant  a  party  should  show  whether  the 
rights  of  third  parties  have  intervened,  as  in  such  case  the  lack 
of  jurisdiction  does  not  appear  cm  the  face  of  the  record  so  as  to 
charge  third  persons  with  notice,  but  may  be  shown  by  clear  ex- 
trinsic evidence  if  the  rights  of  third  parties  have  not  intervened. 

7.  Laches — general  rule  as  to  time  for  bringing  bill  to  impeach 
decree — laches.  The  general  rule  is  that  a  bill  to  impeach  a  de- 
cree for  fraud  can  be  brought  only  within  the  time  allowed  for  the 
suing  out  of  writs  of  error  if  the  complainant  is  under  no  disabil- 
ity and  is  not  ignorant  of  his  rights. 

8.  Same — when  bill  to  impeach  decree  fails  to  show  that  com- 
plainant is  not  guilty  of  laches.  A  positive  allegation  that  the  com- 
plainant in  a  bill  to  impeach  a  decree  entered  six  years  before  the 
bill  was  filed  was  ignorant  of  her  rights  until  less  than  a  year  be- 
fore filing  the  bill  does  not  show  that  she  is  not  guilty  of  laches, 
where  it  is  not  shown  when  the  former  decree  was  entered  or  that 
complainant  acquired  her  interest  before  her  grantors  had  knowl- 
edge of  the  former  decree,  although  the  bill  alleges  that  her  grant- 
ors did  not  have  such  knowledge  until  long  after  the  decree  was 
entered. 

Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  Ciiari^es  H.  Donnei.i.y,  Judge,  presiding. 

Walter  G.  French,  for  appellant. 

C.  P.  Barnes,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  is  a  bill  filed  by  appellant  in  the  circuit  court  of 
McHenry  county  to  impeach  a  former  decree  of  that  court 
for  fraud,  and  to  set  the  same  aside,  so  far  as  it  affects 
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the  interests  of  appellant,  as  a  cloud  upon  her  title.  A  de- 
murrer was  sustained  to  the  original  bill.  An  amended  bill 
was  filed  by  leave  of  court,  to  which  a  general  and  special 
demurrer  was  also  sustained,  and  appellant  having  elected 
to  stand  by  her  bill,  a  decree  was  entered  dismissing  the 
same  for  want  of  equity.  From  that  decree  this  appeal  has 
been  perfected. 

The  bill  seeks  to  impeach  and  set  aside  a  former  decree 
quieting  the  title  to  certain  real  estate  known  and  described 
as  the  "mill  lot,"  in  Hubbard's  addition  to  the  village  of 
Algonquin,  situated  on  the  east  side  of  Fox  river,  and  to 
a  mill-dam  abutting  thereon  and  the  water  rights  and  flow- 
age  appurtenant  thereto.  The  amended  bill  alleges  that  ap- 
pellant is  the  owner  in  fee  and  in  possession  of  lots  3  and 
4,  in  block  2,  in  the  village  of  Algonquin;  that  the  prem- 
ises abut  on  Fox  river  and  constitute  the  west  shore  of  the 
river,  with  a  shore  line  of  150  feet;  that  pursuant  to  an  act 
of  the  legislature  approved  February  11,  1853,  authorizing 
William  Sloan  to  build  a  mill-dam  across  Fox  river,  a  dam 
was  constructed  across  the  river  at  the  village  of  Algonquin,, 
with  the  west  end  abutting  on  the  premises  now  owned 
by  appellant  and  the  east  end  abutting  upon  said  premises 
known  as  the  mill  lot,  in  Hubbard's  addition,  and  that,  as 
the  owners  of  the  said  premises,  in  the  erection  of  said 
dam  and  under  the  covenants  and  agreements  in  connection 
therewith  the  grantors  of  appellant  became  and  were,  and 
appellant  is  now,  entitled  to  the  use  of  one-half  of  the 
water  power  of  said  Fox  river  at  said  dam  to  the  middle 
of  said  river,  and  that  by  mesne  conveyances,  and  the  ad- 
judications, judgments  and  decrees  of  courts  of  competent 
jurisdiction,  appellant  became  and  is  vested  with  title  in  fee 
to  said  premises  and  to  the  exclusive  ownership  and  the 
right  to  use  three-fourths  of  the  waters  of  Fox  river  at 
said  dam  and  three- fourths  of  the  water  privileges  con- 
nected therewith  and  appurtenant  thereto,  which  said  water 
rights  so  appurtenant  to  the  premises  are  now  of  great 
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value.  The  amended  bill  further  alleges  that  on  Decem- 
ber 3,  1904,  appellees  filed  their  bill  of  complaint  in  the 
circuit  court  of  McHenry  county  against  the  unknown  heirs 
and  devisees  of  Horace  Hubbard  and  others,  and  unknown 
owners,  to  quiet  the  title  to  the  said  mill  lot,  situated  on 
the  east  bank  of  the  river,  to  the  mill-dam  extending  across 
the  river  and  the  water  rights  at  that  point,  in  which  bill 
of  complaint  it  was  alleged  that  the  property  to  which  the 
title  was  sought  to  be  quieted  consisted  of  a  mill  property, 
and  that  appellees  were  the  owners  of  the  dam  extending 
across  Fox  river  near  said  premises  and  an  undivided  one- 
quarter  of  the  water  power  and  flowage  of  the  river  at  that 
point.  By  that  part  of  the  former  bill  set  out  it  is  further 
alleged  that  there  may  be  persons  interested  in  said  mill  lot 
and  in  the  said  dam  and  the  right  of  flowage,  water  power 
and  water  in  said  river  who  are  unknown  to  appellees.  The 
present  bill  alleges  that  in  addition  to  other  persons,  with- 
out naming  them,  the  former  bill  made  the  unknown  own- 
ers of  the  mill  lot,  the  unknown  owners  of  the  dam  and  the 
unknown  owners  of  the  water  power,  flowage,  water  rights 
and  privileges  to  the  water  of  Fox  river  at  Algonquin  vil- 
lage, defendants,  and  prayed  that  the  appellees  might  be 
decreed  to  be  the  owners  of  the  premises  described,  the  dam 
and  the  said  water  power,  rights  and  privileges,  and  that 
the  respective  clouds  on  their  title  be  canceled  and  removed. 
The  bill  then  proceeds  to  set  out  a  portion  of  the  decree 
quieting  the  title  in  appellees  and  finding  them  to  be  the 
owners  of  the  premises,  the  dam  and  all  the  water  rights 
at  that  point.  The  allegations  of  the  present  bill  as  to  the 
extent  of  the  possession  of  appellant  and  her  grantors  are 
somewhat  vague  and  uncertain,  being  as  follows:  "That 
complainant  and  her  grantors  have  been,  and  she  is  now, 
in  full,  complete,  adverse,  notorious,  exclusive  and  undis- 
puted possession  of  said  premises  and  of  the  water  rights 
and  flowage  in  said  Fox  river  adjacent  to  said  premises,  as 
aforesaid,  and  that  she  is,  and  her  grantors  have  been,  so 
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entitled  and  vested  for  more  than  fifty  years  last  past,"  and 
during  that  time  have  paid  all  taxes  and  assessments  levied 
thereon, — all  of  which  was  well  known  to  appellees  at  and 
before  the  filing  of  their  bill.  It  is  alleged  that  although 
this  ownediljp  and  possession  were  known,  neither  com- 
plainant nor  her  grantors  were  made  parties  defendant  to 
said  bill.  ^ 

The  appellant  insists  that  she  is  entitled  to  the  remedy 
sought  under  this  bill  and  that  the  bill  is  sufficient,  while, 
on  the  other  hand,  appellees  contend  that  however  errone- 
ous the  former  decree  may  have  been  it  cannot  be  thus  at- 
tacked collaterally.  A  court  of  chancery  has  the  undoubted 
power  to  look  into  a  judgment  or  decree  of  any  court,  and, 
if  it  finds  that  such  judgment  or  decree  was  obtained  by 
fraud,  to  cancel  and  vacate  the  same.  {Boy den  v.  Reed, 
55  111.  458.)  A  bill  may  be  maintained  to  impeach  a  decree 
obtained  by  fraud,  and  the  owner  of  property  affected  has 
the  right  to  have  it  removed  as  a  cloud  on  his  title.  {John- 
son v.  Johnson,  30  111.  215;  Campbell  v.  McCahan,  41  id. 
45.)  If  appellees  by  the  former  bill,  with  full  knowledge 
of  a  claim  of  ownership  and  the  possession  of  appellant  or 
her  grantors  of  the  premises  involved,  or  any  part  thereof, 
did  not  seek  to  make  appellant  or  her  grantors  then  claim- 
ing an  interest  in  the  property  parties  defendant  except  un- 
der the  description  of  unknown  owners,  they  were  guilty 
of  practicing  a  fraud  upon  the  court,  and  the  decree,  so  far 
as  the  rights  of  appellant  or  such  grantors  is  concerned,  is 
void,  and  being  void  can  be  attacked  collaterally.  Such  a 
situation,  however,  is  not  clearly  disclosed  by  this  bill.  One 
of  the  special  grounds  of  demurrer  assigned  and  one  of  the 
reasons  urged  here  to  the  insufficiency  of  the  bill  is,  that 
the  bill  does  not  sufficiently  state  the  process  and  pleadings 
in  the  former  cause.  While  in  a  case  of  this  kind  it  is  not 
necessary  to  set  out  all  of  the  proceedings  with  the  same 
certainty  that  is  required  in  a  bill  of  review,  still  they  must 
be  set  out  with  sufficient  certainty  to  enable  the  court  to 
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determine  who  were  the  parties  complainant  and  defendant, 
the  nature  of  the  former  proceedings  and  what  constituted 
the  fraud  alleged.  A  bill  to  set  aside  a  decree  for  fraud 
must  state  the  decree  and  proceedings  which  led  to  it,  with 
the  circumstances  of  fraud,  in  detail,  on  whicl^it  is  sought 
to  be  impeached.  (Boy den  v.  Reed,  supra,)  This  bill  sets 
out  but  a  portion  of  the  former  bill  and  a  portion,  only,  of 
the  decree  in  that  case.  The  portions  of  the  bill  and  decree 
set  out  are  the  only  proceedings  in  the  former  suit  disclosed 
by  this  bill.  The  bill  should  have  set  out  the  decree  of  the 
former  suit  in  full  and  so  much  of  the  proceedings  leading 
up  to  the  decree  as  would  show  the  full  nature  of  the  relief 
sought  and  upon  what  the  court  based  its  claim  to  have  ju- 
risdiction over  the  parties.  This  bill  does  not  disclose  who 
all  the  parties  were  to  the  former  suit.  Neither  does  it  dis- 
close at  what  time  appellant  acquired  title  to  the  premises 
described  as  being  in  block  2.  It  alleges  that  John  H.  Mc- 
Kinley  was  the  grantor  of  appellant,  but  whether  he  or 
appellant  or  some  of  the  other  grantors  in  the  chain  of  title 
owned  the  premises  at  the  time  the  former  bill  was  filed 
cannot  be  determined  from  the  allegations  of  the  present 
bill.  Appellant  alleges  in  her  bill  that  neither  she  nor  her 
grantors  were  made  parties  defendant  to  the  former  pro- 
ceedings; but,  giving  this  allegation  a  strict  construction, 
it  would  still  state  the  truth  although  McKinley  may  have 
been  the  owner  of  the  premises  at  the  time  the  former  bill 
was  filed  and  may  have  been  made  a  party  defendant  in  that 
proceeding,  provided  the  other  grantors  of  appellant  were 
not  made  parties.  The  bill  is  defective  for  failure  to  set 
out  sufficiently  the  proceedings  in  the  former  suit. 

From  the  face  of  this  bill  it  appears  that  the  premises 
now  owned  by  appellant  were  not  involved  in  any  way  in 
the  former  proceeding.  While  it  is  true  that  in  the  former 
suit  appellees  sought  to  have  the  title  to  the  dam  quieted, 
appellant  makes  no  claim  of  title  to  or  interest  in  the  dam 
except  such  as  might  be  involved  in  her  claim  to  the  own- 
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ership  of  three-fourths  of  the  water  rights  and  flowage  of 
the  river  at  that  point.  She  does  not  set  out  in  her  bill  the 
private  act  of  the  legislature  authorizing  the  construction 
of  the  dam  or  the  ownership  of  the  dam  after  its  construc- 
tion. She  does  allege*  that  by  virtue  of  the  construction  of 
the  dam  her  grantors  became  entitled  to  and  owned  one- 
half  of  the  water  rights  and  flowage,  and  that  by  "mesne 
conveyances,  and  the  adjudications,  judgments  and  decrees 
of  courts  of  competent  jurisdiction,"  she  acquired  title  in 
fee  to  said  lots  and  the  exclusive  ownership  and  the  rigiht 
to  use  three-quarters  of  the  flowage  and  water  privileges  at 
that  point.  She  is  content  to  rest  with  these  general  state- 
ments or  conclusions,  without  specifically  giving  the  source 
of  her  title  or  right  to  the  premises  and  apptu-tenances. 
Greater  certainty  and  clearness  is  required  in  a  bill  of  this 
character  than  in  the  ordinary  bill  in  chancery.  A  court 
will  not  impeach  a  former  decree  or  judgment  and  vacate 
the  same  except  upon  clear  proof,  and  a  complainant  must 
show  by  his  bill,  when  claiming,  as  here,  that  he  was  not 
a  party  to  the  former  proceedings,  such  a  state  of  facts  as 
would  have  entitled  him  to  a  recovery  in  the  former  pro- 
ceeding had  he  been  made  a  party  thereto. 

This  bill  does  not  disclose  whether  the  rights  of  inno- 
cent third  parties  have  intervened  and  will  be  affected  by 
the  relief  sought.  If  the  court  did  not  have  jurisdiction 
over  appellant  or  her  grantors  in  the  former  proceeding  the 
decree  entered  would  be  void  as  to  her  or  them.  Where 
such  lack  of  jurisdiction  appears  on  the  face  of  the  record 
third  parties  would  take  with  notice  of  the  defect,  but 
where,  as  is  claimed  here,  the  lack  of  jurisdiction  does  not 
appear  on  the  face  of  the  record  it  may  be  shown  by  evi- 
dence outside  the  record,  provided  the  evidence  is  clear  and 
satisfactory  and  the  rights  of  third  parties  have  not  inter- 
vened.   Kochman  v.  O'Neill,  202  111.  no. 

The  appellees  contend  that  appellant  has  been  guilty  of 
laches.    The  general  rule  is,  that  a  bill  to  impeach  a  decree 
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for  fraud  can  be  brought  only  within  the  time  allowed  for 
the  suing  out  of  writs  of  error  when  the  complainant  is  un- 
der no  disability  and  is  not  ignorant  of  his  rights.  {Sloan 
V.  Sloan,  I02  III.  581 ;  Allison  v.  Drake,  145  id.  500.)  As 
the  bill  in  the  former  proceeding  w*as  filed  December  3, 
1904,  and  the  present  bill  was  not  filed  until  December  24, 
1910,  it  was  incumbent  upon  appellant  to  disclose  clearly 
by  her  bill  the  reasons  for  the  delay.  While  there  is  a  posi- 
tive allegation  in  the  bill  that  appellant  had  no  knowledge 
whatever  of  the  former  proceedings,  or  the  decree  entered 
therein,  until  within  less  than  a  year  of  the  time  of  filing 
her  bill,  the  allegations  in  regard  to  the  knowledge  of  her 
grantors  is  not  so  specific.  That  allegation  is,  that  neither 
of  her  grantors  had  knowledge  of  the  former  proceedings 
until  long  after  the  entry  of  the  decree  therein.  As  the  bill 
does  not  disclose  when  the  former  decree  was  entered,  who 
owned  the  premises  in  question  and  was  claiming  the  water 
rights  at  the  time  the  former  proceedings  were  instituted 
or  when  appellant  acquired  her  title,  this  allegation  is  too 
indefinite.  If  appellant  held  the  title  at  the  time  the  for- 
mer bill  was  filed,  the  allegation  in  regard  to  notice  is 
sufficient  to  relieve  her  of  the  charge  of  laches.  If  she  pur- 
chased subsequently,  she  would  be  bound  by  knowledge  ac- 
quired by  any  of  her  grantors  before  he  parted  with  the 
title.  The  bill  fails  to  show  that  her  grantor  did  not  have 
notice  of  the  former  proceedings  while  he  held  the  title. 
By  her  failure  to  show  this  and  to  disclose  when  she  ac- 
quired her  title  appellant  has  failed  to  show  that  she  has 
not  been  guilty  of  laches. 

For  the  reasons  given,  the  demurrer  was  properly  sus- 
tained. The  bill  should  not  have  been  dismissed  absolutely, 
and  the  decree  of  the  circuit  court  is  modified  so  that  the 
order  is  that  the  bill  be  dismissed  without  prejudice  to  ap- 
pellant.   As  so  modified  the  decree  is  affirmed. 

Decree  modified  and  affirmed. 
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The  Peoria  Raii^way  Company,  Appellant,  vs.  The 
Peoria  Railway  Terminal  Company,  Appellee. 

Opinion  Hied  October  25,  ipii — Rehearing  denied  Dec,  14,  iqii, 

1.  Municipal  corporations — privilege  to  use  streets  is  not  al- 
ways a  mere  license.  The  privilege  to  use  the  streets  of  a  city, 
when  granted  by  ordinance,  is  not  always  a  mere  license  revocable 
at  the  pleasure  of  the  municipality  granting  it,  for  if  the  grant  is 
for  an  adequate  consideration  and  is  accepted  by  the  grantee  the 
ordinance  ceases  to  be  a  mere  license  and  becomes  a  valid  and 
binding  contract;  and  the  same  result  follows  where  a  mere  li- 
cense is  acted  upon  in  a  substantial  manner  before  revocation,  so 
that  to  revoke  it  would  be  inequitable. 

2.  Same — city  cannot,  after  granting  portions  of  street  to  street 
railway,  grant  same  portions  to  another.  Although  a  city  cannot 
grant  the  exclusive  use  of  its  streets  to  a  street  railway  company, 
yet  when  it  has  granted  the  use  of  certain  streets  and  specified  the 
portion  to  be  occupied  by  the  street  railway  company,  and  the  lat- 
ter has  accepted  the  grant  and  constructed  its  road  according  to 
the  grant,  the  city  cannot  thereafter,  during  the  continuance  of 
the  contract,  grant  the  same  portion  of  the  street  to  another  street 
railway  company. 

3.  Street  railways — when  a  company  has  the  right  to  exclude 
another  company  from  its  right  of  way.  The  fact  that  the  city, 
when  granting  street  railway  privileges,  reserves  the  right  to  grant 
the  use  of  the  tracks  to  any  interurban  company  upon  certain  con- 
ditions specified  in  the  grant,  does  not  give  the  city  the  right  to 
grant  the  use  of  the  tracks  to  an  interurban  company  upon  differ- 
ent conditions,  and  the  street  railway  company  has  the  right  to  ex- 
clude the  interurban  company  from  the  use  of  its  tracks  and  the 
space  occupied  by  its  cars  unless  the  interurban  company  complies 
with  the  conditions  specified. 

4.  Injunction — when  street  railway  company  is  entitled  to  re- 
lief by  injunction.  Where  a  street  railway  company  has  accepted 
and  is  complying  with  an  ordinance  authorizing  it  to  lay  and  use 
double  trackS;  the  inside  rails  of  which  are  laid  two  feet  from  the 
center  of  the  street,  as  required  by  the  city,  it  has  a  right  to  en- 
join an  interurban  company  from  laying  its  tracks  in  such  street 
with  the  inner  rails  three  feet  from  the  center  of  the  street,  there- 
by straddling  the  street  railway  tracks,  even  though  the  interurban 
company  is  acting  under  the  purported  authority  of  an  ordinance. 

5.  Same — when  a  bill  for  injunction  cannot  be  dismissed.  A 
bill  for  an  injunction,  even  though  injunction  be  the  only  relief 
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sought,  cannot  be  dismissed  for  want  of  equity  upon  tlie  applica- 
tion for  a  temporary  injunction  unless  the  issues  are  joined  and 
the  whole  case  is  submitted  at  that  time.  {Field  v.  Village  of 
Western  Springs,  i8i  111.  i86,  disapproved.) 

6.  Parties — when  city  is  not  a  necessary  party  to  bill  by  street 
railway  company  for  injunction,  A  city  is  not  a  necessary  party 
to  a  bill  by  a  street  railway  company  to  enjoin  an  interurban  com- 
pany from  laying  its  tracks  along  the  street  in  the  portion  of  the 
street  occupied  by  the  street  railway  company's  tracks,  even  if  the 
interurban  company  is  acting  under  the  purported  authority  of  an 
ordinance. 

ViCKERS,  J.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  N.  E.  WoRTHiNGTON,  Judge,  presiding. 

Graham  &  Graham,  Patton  &  Patton,  George  W. 
Black,  Pinkney  &  McRoberts,  and  George  T.  Page, 
(George  W.  Burton,  of  counsel,)  for  appellant. 

Jack,  Irwin,  Jack  &  Miles,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellant,  the  Peoria  Railway  Company,  filed  its  bill 
for  injunction  in  the  circuit  court  of  Peoria  county  against 
appellee,  the  Peoria  Railway  Terminal  Company,  to  restrain 
appellee  from  constructing,  a  line  of  railway  on  Washing- 
ton street  between  Chestnut  and  Main  streets,  in  the  city 
of  Peoria,  in  accordance  with  the  provisions  of  an  ordi- 
nance of  the  city  of  Peoria  purporting  to  grant  to  appellee 
the  right  to  construct  such  line  of  railway. 

The  bill  alleges  that  in  1904  the  Central  Railway  Com- 
pany was  organized  under  the  laws  of  this  State  to  operate 
a  street  railway  in  the  city  of  Peoria,  and  that  on  Decem- 
ber 20,  1904,  an  ordinance  was  duly  passed  by  the  city 
council,  approved  by  the  mayor  and  accepted  by  the  Cen- 
tral Railway  Comi)any,  granting  to  that  company,  its  suc- 
cessors or  assigns,  for  the  period  of  twenty  years,  the  right 
to  construct,  operate  and  maintain  a  double-track  electric 
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street  railway  in  certain  streets  of  the  city  of  Peoria,  in- 
'cluding  Washington  street  from  the  center  line  of  Chestnut 
street  to  the  center  line  of  Main  street,  subject  to  the  pro- 
visions, conditions  and  regulations  contained  in  the  ordi- 
nance, and  also  subject  to  the  provisions  and  regulations  of 
the  general  ordinances  then  in  force  or  that  might  there- 
after be  adopted  by  the  city,  under  its  police  powers,  con- 
cerning street  railways  therein.  The  ordinance  contained 
numerous  provisions  relating  to  the  construction  and  opera- 
tion of  the  lines  of  railway,  the  paving  and  repair  of  streets 
by  the  railway  company,  the  sale  of  tickets  and  issuance  of 
transfers,  and  the  payment  of  sums  of  money  to  the  city 
in  lieu  of  license  fees  and  other  charges  by  the  city.  It 
also  reserved  to  the  city  council  the  right  to  grant  the 
privilege  of  the  use  of  the  tracks,  wires  and  power  of  the 
railway  company  to  any  interurban  electric  street  railway 
company  for  the  purpose  of  running  its  cars  from  any  point 
at  the  city  limits  to  any  point  adjacent  to  the  present  lo- 
cation of  the  Peoria  county  court  house,  in  the  center  of 
the  city,  provided  that  such  privilege  should  not  be  used, 
when  granted,  so  as  to  unnecessarily  interfere  with  the 
traffic  and  business  of  the  Central  Railway  Company,  and 
provided  further  that  such  privilege  should  not  be  used  un- 
til the  interurban  company  should  enter  into  a  contract 
with  the  Central  Railway  Company,  the  terms  and  provi- 
sions of  such  contract  being  specifically  set  forth  in  the 
ordinance  and  including  the  following:  That  such  interur- 
ban company  should  furnish  to  the  Central  Railway  Com- 
pany a  schedule  for  the  regular  operation  of  its  cars,  which 
should  be  maintained  and  not  varied  from  except  for  causes 
beyond  the  control  of  the  interurban  company;  that  the 
cars  of  the  interurban  company,  while  upon  the  tracks  of 
the  railway  company,  should  be  in  charge  of  a  conductor 
furnished  by  the  railway  company;  that  all  passengers  on 
board  any  car  entering  upon  the  tracks  of  the  railway  com- 
pany or  boarding  the  same  during  its  trip  over  such  tracks 
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should  pay  a  fare  in  cash  or  by  ticket,  and  all  such  fares 
should  be  the  sole  property  of  the  Central  Railway  Com- 
pany and  should  constitute  the  compensation  to  be  paid  by 
the  interurban  company  to  the  railway  company  for  the  use 
of  its  tracks,  wires  and  power;  that  monthly  settlements 
should  be  made  between  the  interurban  company  and  the 
railway  company,  and  all  tickets  issued  by  the  interurban 
company  and  received  for  fare  by  the  railway  company 
should  be  paid  for  or  redeemed  by  the  interurban  company 
at  the  rate  of  four  cents  each ;  that  the  cars  operated  upon 
the  tracks  of  the  railway  cc«npany  should  not  have  an  over- 
hang exceeding  twenty-two  inches  outside  the  gauge-line  of 
the  rails  of  the  track  upon  which  such  cars  are  operated, 
and  while  on  the  tracks  of  the  Central  Railway  Company 
should  be  subject  to  reasonable  running  rules  and  regula- 
tions established  by  the  latter  company.  The  ordinance 
also  reserved  to  the  city  council  the  right  to  regulate  the 
speed  and  schedule  time  of  the  tunning  of  the  company's 
cars,  and  to  make  any  reasonable  rules,  6rders  and  regu- 
lations as  it  might  deem  necessary  to  protect  the  interests, 
safety,  welfare  and  accommodation  of  the  general  public 
in  relation  to  the  operation  of  the  railway,  not  inconsistent 
with  the  provisions  of  the  ordinance.  The  bill  further  al- 
leges that  by  virtue  of  said  ordinance  and  certain  other 
ordinances  the  Central  Railway  Company  constructed  a 
double-track  railway  on  Washington  street  from  Chestnut 
street  to  Main  street,  except  for  about  250  feet  near  the 
intersection  of  Walnut  and  Washington  streets,  where  only 
a  single  track  was  constructed,  and  that  ever  since  it  and 
its  successors  have  maintained  and  operated  said  railway  in 
connection  with  a  large  system  of  railway  tracks  owned 
and  controlled  by  appellant  in  the  city  of  Peoria;  that  in 
compliance  with  said  ordinance  appellant  constructed  on  the 
lower  side  of  Washington  street,  north  of  Chestnut  street, 
car  barns  and  repair  shops,  and  constructed  from  its  tracks 
on  Washington  street  a  large  number  of  spur-tracks  lead- 
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ing  from  its  main  tracks  on  Washington  street  to  said  car 
bams  and  repair  shops,  covering  150  feet  on  Washington 
street;  that  by  an  ordinance  passed  February  20,  1906, 
amending  certain  sections  of  the  ordinance  of  December  20, 
1904,  the  Central  Railway  Company  was  granted  the  right 
to  maintain  and  operate  its  railway  upon  Washington  street 
and  other  streets  for  twenty  years,  and  that  the  ordinance 
of  December  20,  1904,  as  amended  by  the  ordinance  of 
February  20,  1906,  is  still  in  full  force  and  effect,  and  that 
appellant  and  its  predecessor  have  complied  with  all  the 
terms  and  provisions  thereof.  The  bill  alleges  that  appel- 
lant was  on  May  9,  1906,  organized  under  the  general  in- 
corporation laws  of  Illinois,  and  on  June  20,  1906,  acquired 
by  deed  and  assignment  from  the  Central  Railway  Com- 
pany all  its  railway,  including  the  line  on  Washington 
street,  and  all  of  its  property,  real  and  personal,  and  also 
the  assignment  of  all  licenses,  rights  and  privileges  granted 
the  Central  Railway  Company  by  the  city  of  Peoria;  that 
it  took  possession  of  said  railway  thereunder  and  has  ever 
since  operated  it  in  conformity  with  said  ordinances;  that 
many  people  patronize  that  part  of  its  railway  on  Washing- 
ton street,  and  that  appellant  has  made  arrangements  to 
run  cars  thereon  at  intervals  of  eight  minutes  during  eigh- 
teen hours  of  each  day. 

The  bill  further  alleges  that  appellee  is  a  corporation 
organized  under  the  Railroad  act  of  Illinois  to  construct 
and  operate  a  commercial  railroad  from  Peoria  to  Pekin; 
that  about  July  2,  1909,  the  city  council  of  Peoria  adopted 
an  ordinance  which  purported  to  grant  to  appellee,  for  a 
period  of  forty  years,  the  right  to  construct  and  operate 
a  double-track  railway  on  Washington  street  from  Krause 
avenue  to  Hamilton  street,  a  distance  of  twenty-seven 
blocks,  and  including  that  portion  of  Washington  street  be- 
tween Chestnut  and  Main  streets  occupied  by  appellant's 
tracks,  the  ordinance  requiring  appellee  to  lay  its  tracks 
on  Washington  street  so  that  the  inner  rail  of  each  track 
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should  be  three  feet  distant  from  the  center  hne  of  said 
street.  The  bill  alleges  tliat  appellant's  tracks  are  fastened 
to  ties  bedded  in  concrete  in  Washington  street,  and  that 
the  inner  rail  of  each  track  is  approximately  two  feet  from 
the  center  line^f  the  street;  that  under  the  pretended  rights 
purported  to  be  granted  by  the  city,  appellee  has  constructed 
its  line  of  railway  from  Krause  avenue  north  along  Wash- 
ington street  to  or  near  Chestnut  street,  and  is  now  pre- 
paring and  threatening  to  continue  construction  north  along 
Washington  street  from  Chestnut  street  in  the  following 
manner:  By  laying  the  inner  rail  of  each  of  its  tracks 
about  three  feet  from  the  center  line  of  the  street  and  the 
outer  rail  of  each  track  about  seven  feet  eight  and  one-half 
inches  from  the  center  of  the  street,  thus  bringing  the  in- 
ner rails  of  appellee's  tracks  about  one  foot  from  the  inner 
rails  of  appellant's  tracks  and  the  outer  rails  of  appellee's 
tracks  about  one  foot  outside  the  outer  rails  of  appellant's 
tracks,  or,  in  other  words,  appellee  is  preparing  and  threat- 
ening to  construct  its  railway  tracks  so  as  to  straddle  both 
tracks  of  appellant  upon  that  part  of  Washington  street 
between  Chestnut  and  Main  streets.  The  bill  then  alleges 
that  if  appellee  is  permitted  to  construct  its  tracks  in  the 
manner  described,  it  will  take,  damage  and  destroy  appel- 
lant's property  and  seriously  interfere  with  the  operation 
of  appellant's  railway  on  Washington  street  and  hinder  its 
cars  on  that  street,  and  prevent  it  from  maintaining  its 
schedule  for  the  operation  of  cars,  and  prevent  it  from  dis- 
charging its  duties  as  a  carrier,  and  prevent  it  from  carry- 
ing its  passengers,  as  it  now  does,  to  various  business  houses 
located  on  and  in  the  vicinity  of  that  part  of  Washington 
street,  and  prevent  it  from  carrying  passengers  to  and  from 
the  Union  depot  in  Peoria,  as.it  now  does,  thus  depriving 
appellant  of  large  gains  and  profits,  and  break  the  connec- 
tion of  its  system,  obstruct  and  prevent  appellant  from 
getting  access  to  its  car  barns  and  repair  shops  on  Wash- 
ington street,  and  will  bisect  appellant's  railway  system,  to 
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the  injury  of  the  public  and  the  great  and  irreparable  in- 
jury and  damage  of  appellant ;  that  appellee  has  no  right, 
under  its  ordinance,  to  construct  its  railway  so  as  to  inter- 
fere with  appellant's  rights  upon  Washington  street  nor  so 
as  to  confiscate  appellant's  property,  and  that  the  ordinance 
under  which  appellee  assumes  the  right  and  threatens  to  lay 
its  tracks  as  aforesaid,  is,  as  to  appellant's  rights  on  Wash- 
ington street,  null  and  void ;  that  appellant  is,  and  always 
has  been,  willing  to  contract  with  appellee  for  the  joint  use 
of  appellant's  tracks  and  power  on  Washington  street  upon 
the  terms  specified  in  the  ordinance  first  above  mentioned 
for  the  use  of  such  tracks,  power  and  appliances  by  any  in- 
terurban  electric  street  railway  company  whenever  appellee 
shall  be  50  authorized  by  the  city  council,  but  that  appellee 
has  failed  to  comply  with  the  terms  of  that  ordinance. and 
refuses  to  contract  with  appellant  upon  the  terms  therein 
specified ;  that  unless  appellee  is  restrained  from  interfering 
with  the  rights  of  appellant  and  from  laying  the  rails  of 
its  tracks  between  the  tracks  of  appellant,  or  from  con- 
structing its  line  so  as  to  interfere  with  appellant,  or  from 
connecting  its  tracks  with  the  tracks  of  appellant  and  run- 
ning its  cars  on  appellant's  tracks,  as  it  threatens  and  in- 
tends to  do,  great  and  irreparable  injury  and  damage  will 
accrue  to  appellant,  in  this:  that  appellant's  cars  will  be 
obstructed,  delayed  and  interfered  with,  it  will  be  pre- 
vented from  performing  its  duty  as  a  carrier  of  passengers 
and  deprived  of  large  profits,  and  the  lives  of  its  employees 
and  passengers  will  be  endangered. 

The  bill  was  filed  during  the  January  term  of  the  cir- 
cuit court  and  a  temporary  injunction  was  issued  without 
notice  to  appellee,  upon  condition  that  the  notice  should  be 
given  as  soon  as  practicable  and  that  a  hearing  should  be 
had  within  ten  days,  and  that  the  injunction  should  con- 
tinue in  force  for  and  during  that  time  and  no  longer,  un- 
less upon  the  hearing  the  court  should  continue  it  in  force. 
No  hearing  was  had  within  ten  days,  and  the  matter  was 
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not  finally  disposed  of  until  about  two  months  after  the  fil- 
ing of  the  bill,  during  all  which  time  the  January  term  was 
in  session.  The  notice  to  appellee  was  given,  and  it  entered 
its  appearance  and  filed  a  sworn  answer  to  the  bill.  The 
matter  then  came  on  for  hearing^  at  which  time  the  fol- 
lowing stipulation  was  entered  into  and  made  a  matter  of 
record :  "It  is  agreed  and  stipulated  by  the  parties  hereto, 
in  open  court,  that  the  answer  filed  by  the  defendant  shall 
be  treated  as  an  affidavit  on  this  hearing  only  upon  the 
question  as  to  whether  an  injunction  shall  issue  upon  the 
bill  filed,  and  that  this  hearing  shall  be  for  the  purpose  of 
determining  whether  an  injunction  shall  issue  upon  the  bill 
as  filed."  The  record  does  not  disclose  that  any  motion 
was  made  to  dissolve  the  temporary  injunction,  which  was 
evidently  treated  by  the  parties  and  by  the  court  as  still  be- 
ing in  full  force  and  effect.  Nor  does  it  disclose  that  any 
papers  were  filed  in  the  case  aside  from  the  bill  and  the 
answer  which  was  stipulated  should  be  treated  only  as  an 
affidavit  for  the  purposes  of  the  hearing.  The  hearing  re- 
sulted in  a  decree  dismissing  the  bill  for  want  of  equity  and 
adjudging  the  costs  against  appellant,  from  which  decree  an 
appeal  has  been  prosecuted  to  this  court,  and  among  other 
grounds  for  reversal  it  is  urged  that  the  ordinance  grant- 
ing the  license  to  appellee  is  invalid  because  it  impairs  the 
obligation  of  the  contract  between  appellant  and  the  city 
of  Peoria,  and  that  the  bill  discloses  a  proper  case  for  equi- 
table relief. 

The  method  of  procedure  adopted  by  the  trial  court  and 
by  the  parties  upon  the  hearing,  which  resulted  in  the  de- 
cree dismissing  the  bill,  is  unusual.  While  an  answer  had 
been  interposed  by  appellee,  by  the  stipulation  of  the  par- 
ties (and  the  dfecree  of  the  court  shows  that  the  hearing 
was  had  upon  that  stipulation)  it  was  agreed  that  it  should 
not  be  treated  as  an  answer  but  should  be  treated  only 
as  an  affidavit  in  determining  the  sufficiency  of  the  bill. 
While  we  find  in  the  record  no  motion  to  dissolve  the  in- 
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junction  and  dismiss  the  bill,  the  hearing  was  in  tlie  nature 
of  one  on  such  a  motion.  The  answer  having  been  stipu- 
lated out  of  the  record  for  the  purposes  of  that  hearings 
there  was  no  place  in  the  record  for  an  affidavit,  as  an  affi- 
davit on  motion  to  dissolve  an  injunction  can  only  be  con- 
sidered after  answer  is  filed.  The  whole  proceeding  is  one 
in  the  nature  of  a  demurrer  to  the  bill  for  want  of  equity, 
and  will  be  so  reviewed  by  us.  This  leaves,  then,  as  the 
only  question  to  be  determined.  Was  the  bill  destitute  of 
equity  on  its  face  ? 

By  the  ordinance  of  December  20,  1904,  the  Central 
Railway  Company  was  granted  a  license  to  construct  and 
operate  a  street  railway  in  the  city  of  Peoria,  and  as  a  part 
of  the  system  it  was  authorized  to  construct  a  double  track 
on  Washington  street  from  Chestnut  to  Main.  The  Cen- 
tral Railway  Company  accepted  the  provisions  of  this  ordi- 
nance, constructed  its  railway  in  the  city  of  Peoria,  a  part 
of  the  same  being  a  double-track  railway  on  that  part  of 
Washington  street  involved  here.  By  the  acceptance  of 
this  ordinance  and  the  construction  and  operation  of  its 
street  railway  the  ordinance  then  became  a  valid  and  bind- 
ing contract  between  the  street  railway  company  and  the 
city.  The  privilege  to  use  the  public  streets  of  a  city  or 
town,  when  granted  by  ordinance,  is  not  always  a  mere  li- 
cense revocable  at  the  pleasure  of  the  mimicipality  granting 
it,  for  if  the  grant  is  for  an  adequate  consideration  and  is 
accepted  by  the  grantee,  then  the  ordinance  ceases  to  be  a 
mere  license  and  becomes  a  valid  and  binding  contract; 
and  the  same  result  is  reached  where,  in  case  of  a  mere  li- 
cense, it  is,  prior  to  its  revocation,  acted  upon  in  some  sub- 
stantial manner  so  that  to  revoke  it  would  be  inequitable 
and  unjust.  Chicago  Municipal  Gas  Light  Co.  v.  Town  of 
Lake,  130  111.  42;  City  of  Belleville  v.  Citizens'  Horse  Rail- 
way Co.  152  id.  171;  People  v.  Blocki,  203  id.  363;  City 
of  Chicago  v.  Chicago  and  Oak  Park  Elevated  Railroad 
Co.  250  id.  486. 

^  6t-6 
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Appellant,  as  assignee  of  the  Central  Railway  Company, 
succeeded  to  its  rights  and  privileges  and  became  entitled 
to  the  enjoyment  of  all  the  provisions  of  the  contract  be- 
tween the  Central  Railway  Company  and  the  city.  By  tlie 
ordinance  granting  the  license  to  the  Central  Railway  Com- 
pany it  was  provided  that  the  tracks  should  be  laid  in  the 
various  streets  over  which  permission  was  g^ven  to  oper- 
ate the  railway,  under  the  direction  of  the  commissioner 
of  public  works.  The  bill  alleges  that  on  that  portion  of 
Washington  street  involved  here,  where  appellant  has  con- 
structed and  is  using  a  double  track,  the  tracks  are  so  laid 
that  the  inner  rail  of  each  is  distant  about  two  feet  from 
the  center  line  of  the  street,  and  the  bill  alleges  that  these 
tracks  were  so  laid  under  the  provisions  of  that  ordinance. 
By  the  ordinance  granting  to  appellee  a  license  to  use  this 
portion  of  Washington  street  it  is  provided  that  its  double 
tracks  shall  be  so  laid  that  the  inner  rails  shall  each  be 
three  feet  distant  from  the  center  line  of  the  street,  thus 
giving  the  appellee  permission  to  use  the  same  portion  of 
Washington  street  now  being  used  by  the  appellant  between 
Chestnut  and  Main,  which  would  necessarily  result  in  ap- 
pellee being  given  permission  to  occupy  the  same  space 
along  that  street  with  its  cars,  with  its  road-bed  construc- 
tion and  with  its  overhead  equipment  as  had  theretofore 
been  granted  to  appellant  for  its  use. 

Appellee  seeks  to  sustain  the  right  of  the  city  to  grant 
this  license  upon  the  g;round  that  the  city  has  no  powder  to 
grant  an  exclusive  franchise  to  a  private  corporation  to  use 
its  streets  for  the  purpose  of  conducting  and  maintaining  a 
street  railway  system,  and  that  a  grant  to  a  corporation  to 
use  its  streets  for  the  purpose  of  conducting  and  maintain- 
ing a  street  railway  system  cannot  be  such  an  exclusive 
grant  as  to  prevent  the  city  from  granting  to  another  cor- 
poration the  privilege  to  occupy  its  streets  for  the  same 
purpose.  No  question  is  better  settled  in  this  State  than 
that  a  city  may  not  give  to  a  street  railway  company  the 
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exclusive  right  to  occupy  and  use  its  streets  for  street 
railway  purposes.  The  power  to  regulate  and  control  the 
streets  of  municipalities  in  this  State  is  delegated  by  statute 
to  the  municipal  authorities.  Under  the  powers  conferred 
upon  the  municipal  authorities  they  may  grant  to  a  street 
railway  company  the  use  of  the  streets  of  the  municipality 
for  street  railway  purposes,  and  may  designate  and  pre- 
scribe the  particular  streets  upon  which  the  railway  may  be 
constructed  and  maintained  and  the  particular  parts  of  each 
street  upon  which  the  tracks  shall  be  laid.  While  a  city 
does  not  have  the  right  to  grant  the  exclusive  use  of  its 
streets  to  one  company  for  the  operation  of  a  street  rail- 
way, having  granted  a  particular  company  that  right  and 
having  designated  the  particular  streets  which  it  may  use 
and  occupy  with  its  railway  system,  and  the  grant  having 
been  accepted  and  acted  upon,  the  city  cannot  thereafter, 
and  during  the  term  of  the  contract  thus  entered  into,  grant 
to  another  street  railway  company  the  identical  portions  of 
the  streets  which  it  has  theretofore  granted  to  the  first  com- 
pany. A  city  may  grant  the  right  to  a  second  company  to 
construct  and  operate  a  street  railway  system  over  and  upon 
its  streets  provided  the  same  can  be  done  without  neces- 
sarily appropriating  that  portion  of  the  streets  which  has 
been  granted  to  the  first  company  and  which  is  being,  used 
by  it  in  the  operation  of  its  railway  system.  While  a  street 
railway  company  cannot,  by  ordinance,  be  given  the  exclu- 
sive right  to  the  use  of  the  streets  of  the  municipality, 
when  it  is  granted  the  right  to  construct  and  maintain  a 
street  railway  system  for  a  definite  period  it  is  thereby 
given  the  exclusive  right  to  that  portion  of  the  streets 
granted  to  it  for  use  for  street  railway  purposes  during  the 
time  of  the  grant,  and  during  that  time  has  the  right  to 
exclude  other  street  railway  companies  from  the  use  of  its 
tracks  and  the  space  occupied  by  its  cars.  Barsaloiix  v.  City 
of  Chicago,  245  111.  598;   Hamilton  Traction  Co.  v.  Ham- 
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ilton  Electric  Trafvsit  Co,  69  Ohio  St.  402;   City  Railway 
Co,  V.  Citizens'  Street  Railroad  Co,  166  U.  S.  557. 

It  is  urged  that  the  city  is  only  exercising  the  right 
which  it  reserved  in  the  ordinance  of  December  20,  1904, 
in  granting  the  right  to  appellee  to  use  the  tracks  of  appel- 
lant on  Washington  street.  It  is  not  pretended,  however, 
that  the  city  is  exercising  that  right  in  the  manner  desig- 
nated in  the  reservation  of  that  ordinance.  The  fact  that 
the  city  in  that  ordinance  reserved  the  right,  under  certain 
conditions,  to  grant  any  interurban  company  the  privilege 
of  using  the  tracks  and  the  motor  power  of  appellant  does 
not  authorize  the  city  to  grant  another  company  the  right 
to  use  that  portion  of  the  street  theretofore  granted  appel- 
lant's assignor  and  under  entirely  different  conditions  from 
those  reserved  in  the  original  ordinance.  As  the  city  has 
not  attempted  to  comply  with  the  reservations  contained  in 
the  first  ordinance,  the  conditions  of  that  ordinance  relat- 
ing to  the  right  to  grant  permission  to  an  interurban  com- 
pany to  use  the  tracks  and  motor  power  of  appellant  have 
no  bearing  whatever  upon  the  facts  involved  here,  and  the 
questions  at  issue  here  must  be  determined  just  as  though 
no  such  reservation  was  contained  in  that  ordinance. 

Appellee  contends  that  the  city  of  Peoria  is  a  necessary 
party  defendant,  and  that  the  bill  was  properly  dismissed 
for  that  reason.  The  city  has  no  such  interest  in  the  mat- 
ters involved  as  to  render  it  a  necessary  party. 

Under  the  allegations  of  the  bill  the  ordinance  of  De- 
cember 20,  1904,  constitutes  a  contract  binding  and  ob- 
ligatory between  appellant  and  the  city,  which  cannot  be 
arbitrarily  revoked  or  broken.  The  ordinance  to  appellee 
impairs  the  obligation  of  that  contract  and  is  void  as  to 
appellant.  The  bill  discloses  a  clear  right  to  injimctive  re- 
lief, and  the  court  erred  in  dismissing  the  bill  for  want  of 
equity. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  to  that  court  for  further  proceedings  not  incon- 


Digitized  by  LjOOQ  IC 


Dm.  Ml.]      Peoria  Ry.  Co.  v.  Peoria  Terminal  Co.       85 

sistent  with  the  views  herein  expressed,  and  with  directions 
to  continue  in  force  the  temporary  injunction  until  the  final 
disposition  of  the  cause. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Vickers,  dissenting. 

Subsequently,  upon  considering  the  petition  for  rehear- 
ing in  this  case,  the  following  additional  opinion  was  de- 
livered : 

Per  Curiam  :  Appellee  presents  its  petition  for  rehear- 
ing, wherein  it  is  represented  that  we  have  misapprehended 
the  issues  presented  to  the  chancellor  and  the  effect  of  the 
decree.  It  is  pointed  out  that  we  have  misconceived  the 
object,  purpose  and  extent  of  the  original  restraining  or- 
der,— ^that  it  was  simply  a  stay  order  for  ten  days,  which 
was  dissolved  automatically  at  the  expiration  of  that  time. 
While  no  hearing  was  had  within  the  ten  days,  as  was  pro- 
vided by  the  order,  the  notice  required  was  gfiven  to  the 
defendant  and  the  hearing  was  had  as  soon  as  the  matter 
could  be  considered  by  the  court,  and,  as  stated  in  the  orig- 
inal opinion,  it  is  apparent  that  the  parties  and  the  court 
all  treated  the  injunction  as  remaining  in  full  force  and 
effect. 

It  is  contended  that  the  hearing  was  had  upon  an  ap- 
plication for  a  temporary  injunction,  at  which  time  the  bill 
and  the  answer,  treated  as  an  affidavit,  were  considered. 
That  the  chancellor  did  not  regard  the  proceeding  as  an  ap- 
plication for  a  temporary  injunction  is  evident  from  the 
fact  that  the  hearing  resulted  in  an  involuntary  dismissal 
of  the  bill.  A  bill,  even  though  injunction  be  the  only  re- 
lief sought,  cannot  be  dismissed  for  want  of  equity  upon 
an  application  for  a  temporary  injunction  unless  the  issues 
are  joined  and  the  whole  case  is  submitted  at  that  time. 
In  Field  v.  Village  of  Western  Springs,  i8i  HI.  i86,  we 
held  this  could  be  done,  but  we  do  not  regard  it  as  the 


Digitized  by  LjOOQ  IC 


86      Chicago  Terminal  R.  R.  Co.  v.  Barrett.      [252  111. 

proper  practice,  and  that  case  will  not  be  followed  in  that 
particular. 

Appellee  contends  that  the  chancellor  decided  tlie  mat- 
ters here  involved  upon  the  merits  from  the  facts  as  pre- 
sented by  the  bill  and  affidavit,  and  that  the  case  should  be 
disposed  of  here  upon  its  merits.  There  was  no  answer, 
as  such,  on  file,  it  having  been  stipulated  that  the  answer 
be  treated  as  an  affidavit  only  for  the  purposes  of  the  hear- 
ing. The  whole  case  was  not  presented  to  the  court  and 
the  hearing  was  not  upon  the  merits.  Upon  a  consideration 
of  the  whole  record  we  adhere  to  our  view  that  the  hearing 
was  in  the  nature  of  one  on  a  motion  to  dissolve  the  in- 
junction theretofore  issued.  In  its  petition  for  rehearing 
appellee  concedes  that  the  bill,  on  its  face,  is  not  obnoxious 
to  a  general  demurrer  for  want  of  equity.  That  being  true, 
appellant  is  entitled  to  a  hearing  upon  the  merits. 

We  perceive  no  reason  why  the  original  opinion  should 
be  changed  or  modified  in  any  way,  and  the  rehearing  is 
therefore  denied.  Rehearimj  denied. 


The  Chicago  Terminal  Transfer  Railroad  Company, 
Plaintiff  in  Error,  vs.  David  Barrett,  Defendant  in 
Error. 

Opinion  filed  December  6,  ipii, 

1.  Res  judicata — determination  of  question  by  court  of  com- 
petent jurisdiction  is  binding  upon  the  parties.  When  a  court  hav- 
ing jurisdiction  decides  a  controversy  the  question  involved  is 
settled  forever  between  the  parties  to  the  suit  and  persons  in  priv- 
ity with  them,  and  neither  can  again  litigate  with  the  other  any 
fact  or  question  actually  or  directly  in  issue  which  was  passed  up- 
on and  determined  by  the  court. 

2.  Same — fact  that  former  adjudication  wcls  upon  same  ques- 
tion must  be  established.  To  give  application  to  the  doctrine  of 
res  judicata  it  must  appear  that  the  former  adjudication  was  upon 
the  same  question  presented  in  the  subsequent  suit,  and  if  that 
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fact  does  not  appear  from  the  record  or  decree  in  such  suit  it  may 
be  shown  by  extrinsic  evidence. 

3.  Same — certificate  of  evidence  is  part  of  the  decree  and  shows 
what  issues  were  tried.  The  evidence  in  a  chancery  case  may  be 
preserved  either  by  reciting  the  facts  proved  in  the  decree  or  by 
a  certificate  of  evidence,  and  the  certificate  of  evidence  is  part  of 
the  decree  and  shows  what  issues  were  tried. 

4.  Same — when  dismissal  of  a  bill  is  conclusive  against  com-  ^ 
plainanfs  claim  of  title.  A  dismissal  on  the  merits,  for  want  of 
equity,  of  a  bill  to  remove  a  cloud  from  title  and  quiet  title  in 
the  complainant  under  his  claim  of  ownership  by  adverse  and  ex- 
clusive possession  of  the  land  for  twenty  years  is  conclusive  as 
between  the  parties  that  the  complainant  has  no  title,  where  the 
only  issue  presented  was  the  nature  of  the  complainant's  posses- 
sion and  whether  it  was  adverse  to  the  defendants.  ^ 

5.  Same — when  dismissal  of  bill  cannot  rest  upon  the  ground 
of  a  retnedy  by  ejectment.  The  dismissal,  for  want  of  equity,  of 
a  bill  by  one  in  possession  of  land  to  quiet  title  and  remove  a 
cloud  cannot  be  said  to  rest  upon  the  ground  that  the  complainant 
had  an  adequate  remedy  at  law  by  ejectment,  since  the  complain- 
ant, being  in  possession,  could  not  bring  an  ejectment  suit. 

6.  Same — when  the  dismissal  of  a  cross-bill  is  not  res  judicata 
against  defendant's  title.  Where  a  bill  to  quiet  title  and  remove 
a  cloud,  filed  by  a  person  in  possession  of  the  land,  is  dismissed 
for  want  of  equity,  the  subsequent  dismissal,  on  demurrer,  of  the 
cross-bill  of  a  defendant  who  claims  title  from  the  government  is 
not  an  adjudication  that  such  defendant  has  no  title,, but  such  dis- 
missal is  proper  because  the  defendant,  not  being  in  possession, 
would  have  a  remedy  at  law  by  ejectment.  ^ 

7.  Ejectment — when  refusal  to  admit  transcript  of  record  of 
chancery  suit  in  evidence  is  error.  It  is  error,  in  an  ejectment 
suit,  to  refuse  to  admit  in  evidence,  at  the  instance  of  the  plaintiff, 
the  record  of  a  former  chancery  suit  brought  by  defendant  against 
the  plaintiff  to  remove  a  cloud  and  quiet  title,  where  such  record 
shows  that  the  complainant's  claim  of  title  by  adverse  possession 
was  determined  against  him  and  that  the  defendant's  claim  that 
the  complainant  held  possession  as  lessee  of  defendant's  grantor 
was  sustained.  ^ 

8.  Same — tenant  cannot  dispute  his  landlord's  title.  A  tenant 
is  estopped  to  dispute  the  title  of  his  landlord  or  the  landlord's 
grantees,  or  to  claim  adversely  to  such  title,  without  first  surren- 
dering possession;  and  if  the  fact  of  such  tenancy  is  established 
in  a  chancery  suit  between  the  parties  it  is  not  necessary  for  the 
landlord,  in  a  subsequent  ejectment  suit,  to  go  back  of  the  decree 
to  prove  title  as  against  the  tenant. 
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Writ  oi^  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  E.  M.  Mangan,  Judge,  presiding. 

Jesse  B.  Barton,  for  plaintiff  in  error. 

John  J.  Coburn,  Fred  W.  Bentley,  and  David  T. 
Ai^EXANDER,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  the  Chicago  Terminal  Transfer 
Railroad  Company,  brought  its  action  of  ejectment  in  the 
circuit  court  of  Cook  county  against  the  defendant  in  er- 
ror, David  Barrett,  for  the  possession  of  those  parts  of 
five  lots  in  the  town  of  Brighton,  in  said  county,  lying  east 
of  the  right  of  way  of  the  Chicago  Junction  Railway  Com- 
pany. The  cause  came  to  trial  before  the  court  and  a  jury 
upon  the  issue  formed  by  a  declaration  alleging  ownership 
in  fee  by  the  plaintiff  and  a  plea  of  not  guilty.  The  court 
directed  the  jury  to  find  the  defendant  not  guilty,  and  after 
the  return  of  the  verdict  so  directed,  the  court  overruled 
motions  for  a  new  trial  and  in  arrest  of  judgment  and  en- 
tered judgment  on  the  verdict.  A  writ  of  error  was  sued 
out  of  this  court  and  the  record  has  been  brought  here  for 
review. 

The  plaintiff  offered  in  evidence  a  transcript  of  the  rec- 
ord of  a  suit  in  equity  in  the  circuit  court  of  Cook  county 
in  which  the  defendant,  David  Barrett,  was  complainant, 
and  the  plaintiff,  the  Chicago  Terminal  Transfer  Railroad 
Company,  and  others,  were  defendants,  which  was  insti- 
tuted to  quiet  the  title  of  Barrett  and  remove  tax  deeds 
and  conveyances  under  the  same  as  clouds  upon  such  title. 
The  transcript  was  objected  to  and  the  court  sustained  the 
objection.  The  plaintiff  proved  that  it  had  acquired  the 
title  of  the  other  railroad  companies  which  were  defend- 
ants in  the  equity  suit,  and  this  was  the  only  evidence  ad- 
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mitted  by  the  court.  The  questions  to  be  determined  are 
whether  the  transcript  of  the  record  was  admissible  in  evi- 
dence, and  if  so,  whether  it  would  have  been  sufficient  to 
authorize  a  judgment  for  the  plaintiff. 

When  a  court  having  jurisdiction  decides  a  controversy, 
the  question  involved  is  settled  forever  between  the  parties 
to  the  suit  and  persons  in  privity  with  them,  and  neither 
can  again  litigate  with  the  other  any  fact  or  question  actu- 
ally or  directly  in  issue  which  was  passed  upon  and  deter- 
mined by  the  court.  Hanna  v.  Read,  102  111.  596;  Til- 
ley  V.  Bridges,  105  id.  336;  Wright  v.  Griffey,  147  id. 
496;  Union  Pacific  Railway  Co,  v.  Chicago,  Rock  Island 
and  Pacific  Railway  Co,  164  id.  88;  Dempster  v.  Lansingh, 
244  id.  402;  People  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co,  247  id.  340. 

The  transcript  of  the  record  of  the  former  suit  of- 
fered in  evidence  by  the  plaintiff  and  excluded  by  the  court 
showed  the  following  facts:  Barrett  filed  his  bill  on  No- 
vember II,  1902,  alleging  that  he  was  the  owner  in  fee  of 
the  property  in  controversy  in  the  subsequent  ejectment 
suit;  that  he  derived  his  title  under  the  twenty  years  Stat- 
ute of  Limitations  by  open,  exclusive  and  adverse  posses- 
sion for  more  than  twenty  years,  and  that  there  had  been 
certain  tax  sales,  under  which  deeds  had  been  executed  and 
conveyances  made,  which  were  void  on  account  of  defects 
in  the  proceedings.  The  bill  was  amended  several  times 
and  a  supplemental  bill  was  filed  and  amended,  and  the  bill 
in  its  final  form  made  the  averments  already  stated,  and 
also  that  the  Chicago  Terminal  Transfer  Railroad  Company 
had  in  its  possession  a  writing  purporting  to  be  a  lease  to 
Barrett  from  the  Chicago,  St.  Louis  and  Pittsburgh  Rail- 
road Company  to  the  property  in  question,  dated  Decem- 
ber I,  1884.  Barrett  charged  that  the  lease  was  not  his 
deed  and  if  the  signature  w^as  his  genuine  signature  it  was 
obtained  by  fraud  and  circumvention.  Several  railroad 
companies,  including  the  Chicago  Terminal  Transfer  Rail- 
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road  Company,  were  made  defendants  with  individuals, 
and  the  bill  contained  an  offer  to  pay  the  amount  due  un- 
der the  tax  sales  and  prayed  that  the  tax  deeds  and  convey- 
ances under  the  same  be  set  aside  and  declared  null  and  void 
as  clouds  upon  the  title  of  Barrett;   that  his  title  be  con- 
firmed and  quieted  and  defendants  forever  enjoined  from 
disputing  the  same  and  from  interfering  in  any  manner 
with  his  possession  and  enjoyment  of  the  property,  and  also 
for  general  relief.    Only  two  of  the  defendants  answered. 
The  Chicago  and  Alton  Railroad  Company  by  its  answer 
denied  that  Barrett  was  the  owner  in  fee  of  the  premises 
described,  and  called  for  proof  of  the  other  averments  of 
the  bill.     The  Chicago  Terminal  Transfer  Railroad  Com- 
pany by  its  answer  denied  that  Barrett  was  the  owner  in 
fee,  or  otherwise,  of  the  property  or  any  part  of  it,  or  that 
he  had  derived  title  by  possession   for  twenty  years  or 
any  other  period,  and  alleged  that  whatever  possession  he 
had  was  by  the  consent  of  that  company  and  its  prede- 
cessors in  title,  and  that  his  occupation  was  as  tenant  of 
the  said  company  and  its  said  predecessors.     The  Chicago 
Terminal  Transfer  Railroad  Company  also  filed  its  cross- 
bill on  December  i,  1903,  claiming  title  through  mesne  con- 
veyances from  the  government,  and  alleging  that  it  and  its 
grantors  had  been  in  actual  possession,  through  its  tenant, 
for  more  than  twenty  years.    David  G.  Hamilton,  who  was 
a  defendant  to  the  original  bill,  was  also  made  a  defendant 
to  the  cross-bill  as  holder  of  tax  deeds  alleged  to  be  void, 
and  the  prayer  of  the  cross-bill  was  that  the  tax  deeds  be 
set  aside  and  Barrett  be  ordered  to  surrender  possession. 
The  cause  was  heard  and  the  original  bill  was  dismissed 
for  want  of  equity  on  December  4,  1903.     Barrett  had  de- 
murred to  the  cross-bill,  and  that  bill  was  retained  for  fur- 
ther adjudication.    A  certificate  of  evidence  was  filed,  con- 
taining all  the  evidence  heard  by  the  court.     Barrett  and 
several  witnesses  testified  that  he  had  been  in  the  exclu- 
sive possession  of  the  property  for  more  than  twenty  years, 
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and  there  was  no  contradictory  evidence  on  the  question  of 
possession,  which  was  not  in  controversy  in  any  manner. 
A  stipulation  of  facts  was  made  showing  defects  in  the 
tax  proceedings  which  would  render  the  deeds,  and  the 
conveyances  under  them,  void.  The  Chicago  Terminal 
Transfer  Railroad  Company  did  not  dispute  the  fact  of 
possession  by  Barrett,  but  offered  in  evidence  a  lease  dated 
December  i,  1884,  from  the  Chicago,  St.  Louis  and  Pitts- 
burgh Railroad  Company  to  Barrett,  of  the  premises  in 
controversy  for  a  rental  of  $25  per  annum,  subject  to  can- 
cellation on  thirty  days'  notice,  together  with  the  testimony 
.of  tw^o  subscribing  witnesses  to  the  execution  of  the  lease 
by  Barrett  and  the  evidence  of  other  witnesses  that  his 
signature  was  genuine.  The  railroad  company  also  proved 
that  it  had  succeeded  to  the  title  of  the  Chicago,  St.  Louis 
and  Pittsburgh  Railroad  Company  through  successive  con- 
veyances. Witnesses  for  Barrett  gave  testimony  in  rebut- 
tal tending  to  show  that  the  signature  on  the  lease  was  not 
his  genuine  signature.  Upon  consideration  of  the  evidence 
the  court  dismissed  the  bill  for  want  of  equity,  and  after- 
ward, on  May  24,  1904,  sustained  the  demurrer  of  Bar- 
rett to  the  cross-bill.  The  action  of  ejectment  was  begun 
on  September  26,  1904. 

The  bill  in  equity  filed  by  Barrett  contained  two  ma- 
terial averments  upon  which  he  based  his  prayer  for  relief : 
First,  his  ownership  of  the  premises,  by  virtue  of  the  Stat- 
ute of  Limitations,  through  open,  exclusive  and  adverse 
possession  for  twenty  years ;  second,  the  invalidity  of  cer- 
tain tax  deeds  and  conveyances  made  by  the  holder  of  the 
tax  titles.  To  meet  a  claimed  defense  the  bill  alleged  that 
the  lease  in  the  possession  of  the  Chicago  Terminal  Trans- 
fer Railroad  Company  was  void.  That  company  made  no 
denial  of  the  possession  of  Barrett  but  denied  that  such  pos- 
session was  adverse,  and  alleged  that  it  was  held  by  him  as 
tenant  under  the  lease  executed  by  its  predecessor  in  title. 
The  invalidity  of  the  tax  deeds  was  agreed  upon  and  there 
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was  no  question  about  them.  The  issue  formed  and  the 
question  tried  related  solely  to  the  nature  of  Barrett's  pos- 
session and  whether  it  was  adverse  to  the  Chicago  Terminal 
Transfer  Railroad  Company.  That  issue  was  found  against 
Barrett  by  the  decree,  which  dismissed  his  bill  for  want  of 
equity.  A  stipulation  having  been  made  that  the  tax  deeds 
were  clouds  upon  the  title  of  Barrett,  if  he  had  any,  the 
court  necessarily  would  have  removed  such  clouds  if  it  had 
found  that  Barrett  had  any  title.  The  decree  dismissing 
the  bill  for  want  of  equity  rested,  and  could  have  rested, 
upon  no  other  ground  than  want  of  proof  of  title  in  Barrett. 

To  give  application  to  the  doctrine  of  res  judicata  it 
must  appear  that  the  adjudication  was  upon  the  same  ques- 
tion presented  in  the  subsequent  suit,  and  if  that  fact  does 
not  appear  from  the  decree  or  record  it  may  be  shown  by 
extrinsic  evidence.  But  in  this  case  a  resort  to  extrinsic 
evidence  is  not  necessary,  since  it  is  shown  on  the  face  of 
the  record  that  the  matter  litigated  in  the  chancery  suit  was 
the  same  as  in  the  ejectment  suit.  The  certificate  of  evi- 
dence filed  was  a  part  of  the  decree  and  shows  what  issue 
was  tried.  Under  the  early  practice,  when  suits  in  equity 
were  heard  upon  depositions  they  were  copied  in  the  de- 
cree, but  after  the  statute  authorized  oral  evidence  in  chan- 
cery cases  the  practice  of  reciting  in  the  decree  the  facts 
proved  became  common,  and  it  was  held  that  the  evidence 
might  be  preserved  in  that  way  or  by  a  certificate  of  evi- 
dence or  a  master's  report.  The  evidence  may  be  preserved 
by  either  method.  {Glos  v.  Beckman,  i68  111.  74.)  In 
whatever  form  the  evidence  is  preserved  it  is  a  part  of  the 
decree.  White  v.  Morrison,  11  111,  361;  Cooley  v.  Scar- 
lett, 38  id.  316;  Bennett  v.  Bradford,  132  id.  269;  Con- 
ductors' Benefit  Ass'n  v.  Leonard,  166  id.  154;  Gorman  v. 
Mullins,  172  id.  349;   Crow  v.  Harrison,  248  id.  462. 

The  one  question  litigated  in  the  equity  suit  was  com- 
mon to  both  suits,  and  that  was  the  title  of  Barrett.  The 
action  of  ejectment  under  our  statute  is  an  original  action 
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for  the  recovery  of  title  as  well  as  possession.  (Guyer 
V.  Wookey,  i8  111.  536.)  The  plaintiff  in  ejectment  must 
show  title  in  himself,  and  so  must  the  complainant  in  a 
bill  to  set  aside  a  cloud  and  quiet  title.  {Wing  v.  Sherrer, 
Tj  111.  200.)  Unless  the  complainant  shows  title  in  him- 
self he  cannot  complain  that  there  is  a  cloud  upon  the  title. 
(Hutchinson  v.  Howe,  100  111.  11.)  Where  the  title  of 
tlie  complainant  in  a  bill  to  remove  a  cloud  is  put  in  issue 
he  must  prove  a  prima  facie  title  superior  to  that  of  the 
defendant,  and  in  ejectment  proof  of  a  prima  facie  title  is 
sufficient  as  against  a  mere  intruder  who  fails  to  set  up  or 
prove  title  in  himself.  (Coombs  v.  Her  tig,  162  111.  171.) 
It  makes  no  difference  as  to  the  form  of  action,  and  a  judg- 
ment in  an  action  of  trespass  to  real  estate  is  res  judicata 
in  an  ejectment  suit  between  the  same  parties  involving  the 
same  land,  where  a  plea  of  liberum  tenementum  was  filed 
in  the  trespass  suit  and  the  question  of  the  ownership  of 
the  land  was  tried.  (Herschbach  v.  Cohen,  207  111.  517.) 
The  dismissal  of  Barrett's  bill  on  the  merits  for  want  of 
equity  was  a  final  and  conclusive  adjudication  that  he  did 
not  have  the  title  which  he  claimed. 

An  attempt  is  made  to  sustain  the  action  of  the  court 
in  excluding  the  transcript  on  the  ground  that  the  bill 
might  have  been  dismissed  because  there  was  an  issue  of 
fact  as  to  the  execution  of  the  lease  and  the  court  might 
have  left  the  complainant  to  his  remedy  at  law,  and  reli- 
ance is  placed  on  such  cases  as  Lundy  v.  Lundy,  131  111. 
138,  and  Lundy  v.  Mason,  174  id.  505,  where  it  was  held 
that  a  court  of  equity  had  no  jurisdiction  because  there 
was  a  complete  and  adequate  remedy  at  law  by  ejectment. 
Those  cases  do  not  apply  in  any  way  to  the  question  here. 
A  case  cited  with  much  confidence  to  sustain  the  ruling  of 
the  coiu-t  is  Phelps  v.  Harris,  loi  U.  S.  370,  but  that  case 
also  does  not  apply  here  both  because  Barrett's  possession 
was  not  in  dispute  or  the  fact  doubtful,  and  because,  being 
in  possession,  he  could  not  have  had  a  remedy  at  law.    A 
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bill  to  quiet  title  is  entertained  in  equity  because  a  party 
is  not  in  a  position  to  force  the  holder  of  or  one  claim- 
ing an  adverse  title  into  a  court  of  law  to  test  its  validity. 
(Alton  Ins.  Co.  v.  Buckmaster,  13  111.  201.)  Barrett  was 
in  possession  and  could  not  have  had  an  action  of  eject- 
ment, so  that  his  remedy  was  in  equity,  and  the  court  could 
not  have  dismissed  his  bill  because  there  was  a  remedy 
at  law. 

It  is  also  urged  that  the  court  dismissed  the  cross-bill 
of  the  railroad  company,  and  that  such  dismissal  was  res 
judicata  that  the  railroad  company  had  no  title.  The  origi- 
nal bill  had  been  dismissed  upon  finding  the  issue  of  fact 
against  the  complainant  therein,  and  his  demurrer  to  the 
cross-bill  was  sustained  and  the  cross-bill  was  dismissed. 
The  railroad  company  was  out  of  possession,  and  could 
have  brought,  and  did  soon  afterward  bring,  an  action  of 
ejectment,  so  that  the  court  of  equity  had  no  jurisdiction, 
and  if  the  court  had  retained  the  cross-bill  it  could  not  have 
granted  the  relief  asked  for.  The  dismissal  of  the  cross- 
bill did  not  settle  any  question  between  the  parties. 

The  court  erred  in  refusing  to  admit  in  evidence  the 
record  in  the  equity  suit,  which  would  have  shown  that  the 
issues  made  in  that  suit  between  Barrett  and  the  Chicago 
Terminal  Transfer  Railroad  Company  had  been  finally  and 
conclusively  settled ;  that  Barrett,  when  he  filed  his  bill  on 
November  11,  1902,  was  not  the  owner  in  fee  of  the  prop- 
erty in  controversy  in  the  ejectment  suit;  that  he  had  not 
had  the  open,  exclusive  and  adverse  possession  of  the  same 
for  twenty  years,  but,  on  the  contrary,  that  on  December  i, 
1884,  he  became  the  tenant  of  the  predecessor  in  title  of 
the  Chicago  Terminal  Transfer  Railroad  Company,  and 
that  the  lease  was  genuine  and  valid.  Litigation  or  con- 
troversy concerning  those  questions  could  not  be  renewed 
in  the  ejectment  suit,  and  as  the  tenancy  had  been  estab- 
lished Barrett  was  estopped  to  dispute  the  title  of  his  land- 
lord or  its  grantees,  or  to  claim   adversely  to  such  title 
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without  first  surrendering  possession.  (Ankeny  v.  Pierce, 
Breese,  262;  Lowe  v.  Emerson,  48  111.  160;  0*HaIloran  v. 
Fitzgerald y  71  id.  53;  Sexton  v.  Carley,  147  id.  269.)  It 
would,  therefore,  not  have  been  necessary  for  the  landlord 
to  go  back  of  the  decree  to  prove  title  as  against  the  tenant. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  ot  Illinois,  Defendant  in  Er- 
ror, vs.  E.  W.  Shirk,  HaintiflF  in  Error. 

Opinion  Hied  December  21,  igij. 

1.  Taxes — hoard  of  review  has  power  to  make  original  assess- 
ment.  Under  section  329  of  the  Revenue  act  (Hurd's  Stat.  1909, 
p.  1886,)  the  board  of  review  may  properly  make  an  original  as- 
sessment of  omitted  property  in  the  same  manner  and  subject  to 
the  same  requirement  as  to  notice  that  the  assessor  might  make 
under  sections  276  and  278  of  said  act. 

2.  Same — notice  to  owner  must  precede  assessment  by  board  of 
reznew.  Notice  to  the  owner  that  the  board  of  review  will  make 
an  assessment  of  omitted  property  must  precede  the  making  of  the 
assessment,  otherwise  the  assessment  is  illegal  and  cannot  be 
made  valid  by  giving  a  subsequent  notice. 

3.  Same — statute  authorising  board  of  review  to  assess  omit- 
ted property  is  not  invalid.  The  provision  of  section  329  of  the 
Revenue  act  authorizing  the  board  of  review  to  make  an  assess- 
ment of  omitted  property  is  not  unconstitutional  upon  the  ground 
that  it  does  not  specifically  provide  for  notice  to  the  owner,  since 
the  board  has  the  same  powers  as  the  assessor  has  under  sec- 
tions 276  and  278  of  said  act,  which  sections,  as  construed  in  Peo- 
ple V.  National  Box  Co.  248  111.  141,  provide  for  notice. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Arnold  Heap,  Judge,  presiding. 

Ullmann,  Hoag  &  Davidson,  for  plaintiff  in  error. 

Francis  S.  Wilson,  County  Attorney,  and  David  W. 
Taylor,  for  defendant  in  error. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  of  this  court  by  E.  W. 
Shirk  for  the  purpose  of  reviewing  a  judgment  of  the  mu- 
nicipal court  of  Chicago  against  him  for  $225.60,  recovered 
by  the  People  of  the  State  of  Illinois  in  an  action  for  de- 
linquent personal  property  tax  for  the  year  1908.  The  as- 
sessment upon  which  the  judgment  is  based  was  an  original 
board  of  review  assessment  made  by  that  board  in  a  lump 
sum,  without  designating  the  particular  class  or  classes  of 
property  assessed.  The  errors  assigned  call  in  question  the 
validity  of  the  assessment  as  well  as  the  validity  of  the 
statute  under  which  the  board  of  review  assumed  to  act. 

Plaintiff  in  error  contends  that  the  assessment  in  ques- 
tion was  void,  first,  because  plaintiff  in  error  had  no  no- 
tice and  opportunity  to  be  heard  before  the  assessment  was 
made  by  the  board  of  review;  and  further,  that  even  if 
notice  had  been  given  it  would  not  answer  the  constitutional 
requirement  of  due  process,  because,  it  is  said,  no  notice  is 
required  by  the  statute. 

The  evidence  shows  that  the  plaintiff  in  error  was  not 
assessed  by  the  local  assessor  in  any  amount  on  personal 
property  in  the  town  of  South  Chicago,  where  he  resided; 
that  on  the  31st  day  of  August,  1908,  the  board  of  review 
made  a  personal  property  assessment  against  him  of  a  gross 
amount  of  $3000,  and  placed  the  same  on  a  schedule  in  the 
column  headed  "Total  assessed  value  as  corrected  by  board 
of  review.*'  Alexander  J.  Johnson  testified  that  the  assess- 
ment in  this  case  was  made  in  a  lump  siim  upon  informa- 
tion received  by  the  board  that  plaintiff  in  error  was  a 
capitalist  worth  two  or  three  million  dollars  and  was  en- 
gaged in  loaning  money;  that  it  was  not  known  whether 
he  had  mortgages,  money  on  hand  or  other  assets  or  the 
amount  and  value  of  either.  This  witness  testified  that  it 
was  customary  to  send  a  postal-card  notice  before  an  as- 
sessment was  made  by  the  board  of  review.     He  does  not 
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know  whether  such  notice  was  sent  in  this  case  or  not.  It 
is  admitted  by  plaintiff  in  error  that  a  postal-card  notice 
was  received  by  him  in  November,  1908,  which  was  long 
after  the  assessment  had  been  made.  The  postal-card  no- 
tice in  November  is  the  only  notice,  so  far  as  the  record 
shows,  that  the  plaintiff  in  error  received  of  this  assess- 
ment. Section  276  of  the  Revenue  law  (Kurd's  Stat.  1908, 
p.  1797,)  provides  for  the  assessment  of  property  that  has 
been  omitted  in  the  assessment  of  any  year  or  number  of 
years  by  the  assessor,  and  section  278  provides  that  before 
an  assessment  of  omitted  property  shall  be  made  by  the 
assessor,  the  owner,  if  known,  shall  be  notified  by  the  as- 
sessor or  clerk  of  such  assessment.  Section  329  of  the 
Revenue  law  provides,  among  other  things,  that  it  shall  be 
the  duty  of  the  board  of  review  to  assess  all  property  sub- 
ject to  assessment  which  shall  not  have  been  assessed  by 
the  assessor,  and  confers  upon  the  board  of  review  the 
same  power  in  respect  to  making  assessments  that  the  as- 
sessor has.  Under  the  broad  powers  given  to  the  board  of 
review  by  this  section  we  have  no  doubt  that  such  board 
may  properly  make  an  original  assessment  of  omitted  prop- 
erty in  the  same  manner,  subject  to  the  same  requirement  as 
to  notice,  that  the  assessor  might  make  under  sections  276 
and  278  above  referred  to.  In  the  case  of  Carney  v.  Peo- 
ple, 210  111.  434,  this  court  held  that  the  board  of  review 
had  the  power  to  make  an  original  assessment  upon  giv- 
ing the  tax-payer  notice,  where  the  property  had  not  been 
previously  assessed.  In  that  case  the  distinction  between 
an  original  assessment  made  by  the  local  assessor  and  the 
board  of  review  was  pointed  out,  and  it  was  there  held  that 
the  publication  of  the  assessed  list  and  the  statute  providing 
for  a  hearing  before  the  board  of  review  met  the  constitu- 
tional requirement  of  due  process  of  law,  while  in  the  case 
of  an  original  assessment  by  the  board  of  review  there  was 
no  statute  requiring  a  person  who  had  not  been  assessed  at 
all  to  attend  the  meetings  of  the  board  of  review  in  an- 


5  2-7 


Digitized  by  LjOOQ  IC 


98  The  People  v.  Shjrk.  [252  III. 

ticipation  that  an  attempt  would  be  made  to  assess  some 
amount  of  taxes  against  him.  The  effect  of  that  decision 
is  to  establish  the  rule  that  before  the  board  of  review  can 
legally  make  an  original  assessment  against  a  tax-payer  he 
must  have  notice  and  an  opportunity  to  be  heard.  As  al- 
ready pointed  out,  there  is  no  proof  in  the  record  before 
us  that  the  tax-payer  had  any  notice  except  the  postal-card 
notice,  which  was  received  by  him  more  tlian  two  months 
after  the  assessment  had  been  made.  In  order  to  meet  the 
constitutional  requirement  of  due  process  of  law  the  notice 
should  precede  the  action  which  is  to  affect  the  property 
rights  of  the  citizen,  so  that  the  property  owner  may  have 
a  chance  to  be  heard  before  action  is  taken.  The  notice 
given  in  this  case  does  not  meet  the  constitutional  require- 
ment any  more  than  a  summons  would  that  was  served 
after  the  court  had  heard  a  cause  and  rendered  its  judg- 
ment. The  tax  for  which  the  judgment  below  was  ren- 
dered was  illegally  assessed  and  the  court  erred  in  render- 
ing judgment  therefor. 

Plaintiff  in  error  makes  the  further  contention  that  the 
statute  which  authorizes  the  assessment  of  omitted  property 
by  the  board  of  review  is  unconstitutional  because  the  stat- 
ute does  not  specifically  require  notice.  Sections  276  and 
278  of  the  Revenue  law,  as  construed  by  this  court  in  Peo- 
ple V.  National  Box  Co,  248  111.  141,  provide  for  notice, 
and  as  thus  construed  the  statute  is  not  open  to  the  consti- 
tutional objection  urged  by  plaintiff  in  error.  But  for  the 
reason  already  given,  the  tax  levied  in  this  case  was  illegal 
and  the  judgment  of  the  court  below  must  be  reversed. 
Since  the  defect  of  notice  cannot  be  cured  upon  another 
hearing  we  see  no  reason  for  remanding  the  cause. 

Judgment  reversed. 
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The  Ilunois  Kaolin  Company,  Appellee,  vs.  Thomas 
B.  Goodman  et  al.  Appellants. 

Opinion  filed  December  21,  igii. 

I.  Appeals  and  errors — when  freehold  is  involved  in  proceed- 
ing to  set  aside  lease  as  a  cloud  on  title.  A  freehold  is  involved  in 
a  proceeding  to  set  aside  a  lease  as  a  cloud  on  title  where  the  lease 
provides  for  a  term  which  may  last  for  an  indefinite  period,  the 
term  stated  being  for  ten  years,  "and  as  much  longer  as  said  prem- 
ises produce  minerals  of  any  kind  in  paying  quantities." 

2..  Leases — when  a  lease  is  properly  set  aside  as  obtained  by 
fraud.  A  lease  giving  the  right  to  take  minerals  upon  royalties  is 
properly  set  aside  as  obtained  by  fraud  where  it  is  without  mutu- 
ality, and  the  evidence  shows  that  the  lessees  falsely  represented 
themselves  as  trustees  of  persons  having  large  capital,  who  would 
build  a  large  plant  on  the  land;  that  they  were,  in  fact,  trustees 
for  no  one  and  were  without  means,  and  that  they  never  did  any- 
thing under  the  lease,  except  to  make  a  few  tests,  for  some  six 
years,  when  they  assigned  it  for  a  nominal  consideration. 

Appeal  from  the  Circuit  Court  of  Union  county;  the 
Hon.  A.  W.  Lewis,  Judge,  presiding. 

D.  W.  Karraker,  for  appellants. 

A.  Ney  Sessions,  and  James  Lingle,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Appellee  filed  a  bill  in  the  circuit  court  of  Union  county 
to  set  aside  and  declare  null  and  void  a  certain  lease  and 
assignment  thereof  as  a  cloud  upon  its  title  to  certain  real 
estate  in  that  county.  Appellants  filed  an  answer  to  the 
bill  as  amended,  and  after  the  pleadings  were  settled  a 
hearing  was  had  before  the  chancellor  and  decree  entered 
finding,  among  other  things,  that  said  lease  was  procured  by 
fraud  and  circumvention,  that  it  had  been  abandoned  and 
forfeited  before  its  assignment  to  appellant  Goodman,  and 
decreeing  that  said  lease  and  assignment  be  set  aside  and 
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declared  null  and  void  against  appellee  and  its  successors 
and  assigns  as  a  cloud  upon  its  title.  From  that  decree  this 
appeal  was  perfected. 

The  lease  in  question  was  executed  November  25,  1902, 
by  Margaret  A.  Keltner,  of  the  first  part,  and  J.  Oden- 
baugh  and  H.  T.  Lee,  trustees,  of  the  second  part.  It  was 
drawn  up  on  a  long-form  printed  lease,  such  as  is  often 
used  in  leasing  coal  or  oil  rights.  It  gave  the  parties  of 
the  second  part  exclusive  right  to  dig,  bore  and  otherwise 
prospect  and  mine  for  any  and  all  kinds  of  valuable  min- 
eral substances  on  a  certain  eighty-acre  tract  of  land  in 
said  Union  county  owned  by  Mrs.  Keltner,  for  ten  years, 
"and  as  much  longer  as  said  premises  produce  minerals  of 
any  kind  in  paying  quantities,"  and  the  right  to  search,  dig, 
bore,  mine  and  excavate  for  said  substances  in  as  many 
places  as  they  may  deem  proper  and  extract  and  remove 
the  same,  and  provided  they  were  not  to  sink  shafts  or  pits 
within  one  hundred  yards  of  any  dwelling  house  on  the 
premises.  The  lease  stated  that  one  dollar  consideration 
had  been  paid,  and  that  the  parties  of  the  second  part  should 
"commence  and  make  search  for  said  substances  in  and 
upon  said  demised  premises  within  six  months  from  the 
date  hereof,  and  to  render  unto  the  party  of  the  first  part, 
her  legal  representatives  or  assigns,  for  each  and  every 
valuable  mineral  mined  or  produced  and  shipped  from  the 
premises,  *  *  *  the  following,  royalty,  to  be  paid  on 
the  first  day  of  each  month,  for  all  the  minerals  produced 
■  and  shipped  in  the  preceding  period,  to-wit :  Mineral  paint, 
ochre  and  oxides,  per  ton,  fifty  cents;  clay,  all  kinds,  per 
ton,  fifty  cents;*'  also  a  number  of  other  minerals  appar- 
ently printed  in  the  form,  the  blanks  for  the  amount  of 
royalty  not  being  filled  out.  There  was  a  further  provision 
that  the  parties  of  the  second  part  could  at  any  time  re- 
move any  buildings,  machinery  or  materials  they  had  placed 
thereon,  and  could  cancel  the  lease  by  giving  written  notice 
to  the  first  party.    The  instrument  was  not  under  seal. 
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In  1902,  and  for  maiiy  years  prior  thereto,  Margaret 
A.  Keltner,  now  deceased,  owned  in  fee  simple  and  occu- 
pied the  premises  here  in  controversy.  The  evidence  tends 
to  show  that  about  five  feet  under  the  surface  of  all  this 
land  was  a  deposit  of  kaolin  clay,  running  to  a  consider- 
able depth.  Her  husband  in  his  lifetime  mined  this  clay, 
and  after  his  death  she  continued  to  mine  it  in  a  rather 
primitive  manner  and  market  it.  She  had  very  little  other 
property  except  this  eighty  acres,  and  no  sources  of  income 
except  from  the  sale  of  the  clay  and  little  •  assistance  in 
getting  a  living  except  from  her  grandson,  William  R.  Kelt- 
ner, who  after  his  marriage  lived  with  his  family  on  the 
premises  close  to  her.  But  few  of  the  eighty  acres  were 
cultivated,  and  all  of  the  tract  appears  to  have  been  rough 
and  unprofitable  for  agricultural  purposes.  In  November, 
1902,  Odenbaugh  and  Lee  came  from  Ohio,  claiming  that 
they  were  trustees  of  persons  having  considerable  capital 
who  wanted  to  lease  the  land  and  put  in  a  large  manufac- 
turing plant  that  would  handle  one  hundred  tons  a  day. 
The  lease  was  prepared  by  Lee  on  a  long  printed  form. 
Mrs.  Keltner  said  she  could  not  read  the  small  type  in  which 
it  was  printed,  and  it  was  read  over  by  Lee  in  her  presence. 
One  of  the  witnesses,  Hawkins,  testified  he  was  present, 
and  that  Lee,  while  pretending  to  read  the  same,  read  as 
a  part  of  it  "that  if  they  did  not  have  machinery  on  the 
ground  and  be  mining  clay  in  paying  quantities  within  six 
months  that  this  lease  is  forfeited.*'  Mrs.  Keltner  signed 
the  lease  and  acknowledged  it  before  a  notary  public  who 
was  brought  there  by  Lee.  Odenbaugh  left  Illinois  immedi- 
ately after  the  execution  of  the  instrument,  while  Lee  stayed 
something  over  a  week  and  took  seven  or-  eight  barrels  of 
day  from  the  land.  After  digging  this  clay  nothing  fur- 
ther was  heard  from  Lee  and  Odenbaugh  until  1908  and 
their  whereabouts  appears  to  have  been  unknown  to  Mrs. 
Keltner.  From  the  time  the  lease  was  executed  she  mined 
clay  on  the  eighty  acres  with  the  assistance  of  her  grand- 
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son,  William  R.  Keltner,  and  October  2,  1907,  she  deeded 
the  property  to  him.  Previous  to  that  she  had  made  a  lease 
to  MuUin  Bros,  for  twenty-five  years,  permitting  them  to 
dig  day  and  pay  her  royalties.  Mrs.  Keltner  died  Janu- 
ary 9,  1908.  William  R.  Keltner  and  wife,  on  February  4, 
1908,  gave  an  option  to  Mullins  Bros,  to  purchase  tlie  land 
for  $8000,  and  on  April  13,  1908,  conveyed  the  property 
for  that  consideration  by  warranty  deed.  On  the  same  day 
the  Mullins  conveyed  the  property  to  A.  A.  Fasig  and  Mary 
A.  Perrine  for  $15,000,  and  thereafter,  August  12,  1908, 
the  last  named  persons  conveyed  the  land  to  appellee.  The 
evidence  shows  that  appellee  has  expended  about  $60,000 
in  buildings  and  machinery  for  the  purpose  of  digging  clay. 
The  lease  to  Odenbaugh  and  Lee  was  assigned  by  them  to 
appellant  Goodman  for  a  nominal  consideration  the  last  of 
February  or  the  first  of  March,  1908.  As  the  term  pro- 
vided for  by  the  lease  might  last  for  an  indefinite  and  un- 
determined period,  a  freehold  was  involved  and  the  case 
was  rightly  brought  directly  to  this  court.  Brwier  v.  Hicks, 
230  111.  536. 

If  the  construction  of  this  contract  contended  for  by 
the  appellants  is  correct,  it  was,  as  alleged  in  the  amended 
bill,  lacking  in  mutuality.  Lee  and  Odenbaugh,  who  testi- 
fied on  the  trial,  while  contending  that  they  had  not  aban- 
doned the  contract,  admitted  that  they  had  not  done  any- 
thing to  carry  out  its  provisions  except  to  make  a  few  tests 
shortly  after  it  was  executed.  It  is  evident  from  this  rec- 
ord that  the  contract  was  purely  speculative  on  their  part, 
and  that  by  its  terms  it  bound  them  to  do  nothing  except 
to  make  these  tests.  Under  the  holdings  of  this  court  in 
Cortelyou  v.  Barnsdall,  236  111.  138,  and  Bruner  v.  Hicks, 
supra,  the  lease  must  be  held  to  be  lacking  in  mutuality  and 
not  capable  of  being  enforced.  Furthermore,  it  was  such 
a  contract  as  Mrs.  Keltner,  situated  as  she  was,  if  she  had 
fully  imderstood  its  terms  and  was  possessed  of  her  senses, 
would  not  have  executed.     She  could  not  compel  Lee  and 
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Odenbaugh  to  do  anything  under  it.  All  of  the  circum- 
stances surrounding  the  transaction  tend  to  support  the  tes- 
timony of  the  witness  Hawkins  that  Lee,  in  reading  the 
contract,  stated  that  it  provided  that  he  and  Odenbaugh 
should  have  their  machinery  on  the  ground  and  begin  work 
a  short  time  after  the  contract  was  executed. 

It  is  argued  that  Lee  and  Odenbaugh  have  both  testi- 
fied that  they  did  not  misrepresent  anything,  and  that  there- 
fore the  weight  of  the  testimony  did  not  uphold  the  finding 
of  the  court  that  fraud  had  been  perpetrated  upon  Mrs. 
Keltner  in  obtaining  her  signature.  They  were  not  trus- 
tees for  anyone,  did  not  represent  any  capital  and  were 
without  means.  In  Bryant  v.  Simoneaii,  51  111.  324,  this 
court,  in  discussing  the  question  of  fraud,  said  (p.  327)  : 
**It  is  urged  that  fraud  must  be  proved  and  not  inferred. 
This  is  true,  but,  like  all  other  facts,  it  may  be  proved  by 
circumstances.  We  should  seldom,  if  ever,  expect  to  prove 
fraud  by  the  admissions  of  a  party,  nor  should  we  expect 
to  find  direct  and  positive  evidence  of  the  fact.  Whatever 
circumstances,  when  proven,  convince  the  mind  that  the 
fraud  charged  has  been  perpetrated  is  all  that  is  required." 
{Schumacher  v.  Bell,  164  111.  181 ;  Mortimer  v.  McMnllen, 
202  id.  413;  Vollenzveider  v.  Vollenweider,  216  id.  197.) 
This  lease  is  so  unconscionable  and  so  unreasonable,  if  con- 
strued as  contended  for  by  appellants,  that  the  trial  court 
was  justified  in  holding  that  Mrs.  Keltner  was  led  to  exe- 
cute it  through  fraud. 

Appellants  Lee  and  Odenbaugh  claim  no  interest  in  the 
contract.  Appellant  Thomas  B.  Goodman  owns  land  near 
that  here  in  question  and  has  been  engaged  for  years  in 
mining  the  same  kind  of  clay.  When  he  found  that  appel- 
lee had  made  arrangements  to  purchase  this  property  he 
hunted  up  Lee  and  Odenbaugh  and  obtained  an  assignment 
of  their  lease. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Peopi^e  ex  rel.  Frank  C.  Vaughan,  County  Collector, 
Defendant  in  Error,  vs.  Josephine  E.  Sargent  et  al 
Plaintiffs  in  Error. 

Opinion  filed  December  21,  igii, 

1.  Special  assessments — if  inspection  of  record  shows  court 
was  without  jurisdiction  its  finding  as  to  jurisdiction  is  overcome. 
If  an  inspection  of  the  record  in  the  confirmation  proceeding  dis- 
closes that  the  court  was  without  jurisdiction  to  confirm  tlie  as- 
sessment its  finding  that  it  had  jurisdiction  is  overcome. 

2.  Same — when  recital  of  jurisdiction  is  overcome.  The  stat- 
ute requires  that  the  proof  that  notices  were  mailed  at  least  fif- 
teen days  before  the  hearing  shall  be  made  by  filing  an  affidavit, 
and,  as  such  affidavit  is  in  the  nature  of  process  and  equivalent 
to  an  officer's  return  of  a  summons,  an  affirmative  showing  there- 
in that  the  notices  were  mailed  less  than  fifteen  days  before  the 
hearing  overcomes  the  finding  of  the  court  that  it  had  jurisdic- 
tion and  shows  a  want  of  jurisdiction  to  confirm  the  assessment. 
{Dickey  v.  People,  160  111.  633,  distinguished.) 

3.  Same — when  a  presumption  that  court  heard  other  exndence 
than  affidavit  is  unwarranted.  Where  the  finding  of  the  county 
court  that  it  had  jurisdiction  of  a  special  assessment  proceeding 
is  based  upon  the  affidavit  of  mailing  notices  "filed  herein,"  a  pre- 
sumption that  the  court  heard  other  evidence  as  to  the  time  the 
notices  were  mailed  is  unwarranted. 

Writ  of  Error  to  the  County  Court  of  Lee  county; 
the  Hon.  Robert  H.  Scott,  Judge,  presidii^. 

Henry  C.  Warner,  Brooks  &  Brooks,  and  Dixon  & 
Dixon,  for  plaintiffs  in  error. 

Harry  Edwards,  State's  Attorney,  and  Mark  C.  Kel- 
ler, City  Attorney,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

An  application  was  made  at  the  June  term,  191 1,  of 
the  county  court  of  Lee  county  for  a  judgment  against  the 
lands  of  plaintiffs  in  error  for  the  non-payment  of  the  first 
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installment  of  a  special  assessment  levied  under  the  Local 
Improvement  act  by  the  city  of  Dixon,  Illinois.  Plaintiffs 
in  error  objected  to  the  entry  of  judgment  on  the  ground 
that  the  court  was  without  jurisdiction  to  confirm  the  as- 
sessment roll.  The  objection  was  overruled  and  judgment 
entered.  A  writ  of  error  has  been  sued  out  of  this  court 
to  review  that  judgment. 

Plaintiffs  in  error  contend  that  fifteen  days'  notice  of 
the  time  and  place  at  which  application  would  be  made  for 
the  confirmation  of  the  assessment  roll  was  not  given,  as 
required  by  sections  41  and  44  of  the  Local  Improvement 
act.  The  judgment  of  confirmation  recites  that  a  good  and 
sufficient  affidavit  of  mailing  notices  and  a  good  and  suffi- 
cient affidavit  of  posting  notices  "have  been  filed  herein," 
which  are  approved,  and  the  court  finds  that  the  law  has 
been  complied  with  as  to  mailing,  posting  and  publishing 
notice  of  the  application  for  confirmation  and  that  the 
court  has  jurisdiction  of  the  parties  and  of  the  subject  mat- 
ter. The  certificate  of  publication  states  that  notice  was 
published  daily  for  five  successive  days,  the  date  of  the  first 
publication  being  the  29th  day  of  June  and  the  date  of  the 
last,  July  5,  1909.  The  affidavit  filed  by  the  commissioner 
who  spread  the  assessment  states  that  he  mailed  notices  to 
the  property  owners  on  June  29,  and  on  July  i  posted  no- 
tices at  eight  different  places  in  the  neighborhood  of  the 
proposed  improvement.  The  time  fixed  for  the  hearing  was 
July  2,  at  which  time  the  hearing  was  continued  until 
July  12,  when  judgment  was  entered.  It  will  be  seen  that 
less  than  fifteen  days  intervened  from  the  time  of  the  first 
publication  until  the  time  of  the  hearing,  and  that  the  no- 
tices were  also  mailed  and  posted  less  than  fifteen  days  be- 
fore the  hearing. 

Defendant  in  error  makes  no  claim  that  notice  was  given 
in  compliance  with  the  statute,  but  contends  that  the  find- 
ing of  the  court  that  the  law  had  been  fully  complied  with 
as  to  mailing,  posting  and  publishing  notices,  and  that  /,as 
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court  had  jurisdiction  both  of  the  parties  and  of  the  sub- 
ject matter,  is  conclusive  when  attacked  in  a  collateral  pro- 
ceeding. If  an  inspection  of  the  record  in  the  confirmation 
proceeding  discloses  that  the  court  was  without  jurisdiction, 
its  finding  that  it  had  jurisdiction  is  overcome.  This  court 
has  frequently  held  that  a  certificate  of  publication  of  a 
notice  in  a  newspaper  which  was  defective  in  failing  to 
show  its  publication  in  accordance  with  the  requirements  of 
law  was  not  sufficient  to  overcome  the  finding  of  the  court, 
in  its  judgment,  that  it  had  jurisdiction.  (Illinois. Central 
Railroad  Co.  v.  People,  189  111.  119;  Glover  v.  People,  188 
id.  576;  Casey  v.  People,  165  id.  49.)  Here,  however, 
something  more  than  notice  by  publication  in  a  newspaper 
was  required.  Section  41  of  the  Local  Improvement  act 
requires  notice  of  the  intended  application  for  confirmation 
to  be  sent  by  mail  to  each  of  the  persons  paying  the  taxes 
on  the  respective  parcels  of  land  the  last  preceding  year, 
not  less  than  fifteen  days  before  the  hearing.  By  the  same 
section  an  affidavit  is  required  to  be  filed  before  the  hear- 
ing, showing  the  notice  was  given  in  compliance  with  the 
law.  Section  44  provides  for  posting  at  least  four  notices 
in  the  neighborhood  of  the  improvement  fifteen  days  before 
the  hearing,  and  for  publishing  notice  in  a  newspaper  for 
five  successive  days  if  a  daily  newspaper  is  published  in  the 
city,  town  or  village.  We  find  no  provision  in  the  statute 
as  to  how  proof  of  posting  and  publishing  the  notice  shall 
be  made.  If  the  record  of  the  proof  of  posting  and  pub- 
lishing the  notice  comes  within  the  rule  that  it  will  not  be 
permitted  to  overcome  the  recital  in  the  judgment  that  the 
court  had  jurisdiction  of  the  parties  and  subject  matter,  we 
do  not  think  the  record  of  the  mailing  of  the  notice  comes 
within  that  rule.  Without  mailing  notices  fifteen  days  be- 
fore the  hearing  on  confirmation  the  court  had  no  jurisdic- 
tion to  confirm  the  assessment.  Proof  that  notice  had  been 
mailed  was  required  to  be  made  by  an  affidavit.  This  was 
icTi.the  nature  of  process  and  equivalent  to  an  officer's  re- 
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turn  of  a  summons.  (Michael  v.  City  of  Matioon,  172  111. 
394.)  The  affidavit  states  that  the  notices  were  mailed  on 
June  29,  which  was  less  than  fifteen  days  before  the  hear- 
ing. This  contradicts  the  finding  of  the  court  that  due  ser- 
vice was  had,  overcomes  the  finding  and  proves  the  want 
of  jurisdiction.  Spring  Creek  Drainage  Disfrict  v.  High- 
way Comrs,  238  111.  521. 

When  Dickey  v.  People,  160  111.  633,  and  other  cases 
in  line  with  it,  were  decided,  the  statute  was  not  the  same 
as  our  present  statute.  The  former  statute  merely  required 
an  affidavit,  signed  by  one  or  more  of  the  commissioners, 
to  be  filed  before  the  date  of  the  hearing,  showing  notices 
had  been  mailed  to  the  owners,  and  this  was  made  prima 
facie  evidence  of  compliance  with  the  statute.  It  was  held 
that  where  the  judgment  recited  that  the  notices  had  been 
mailed  in  accordance  with  the  requirements  of  the  law, 
the  failure  of  the  affidavit  to  state  when  the  notices  were 
mailed,  or  that  they  were  mailed  the  length  of  time  re- 
quired before  the  hearing,  would  not  overcome  the  recitals 
in  the  judgment,  as  the  court  might  have  heard  other  proof. 
Section  41  of  the  present  Local  Improvement  act  requires 
proof  of  mailing  notices  to  be  made  by  affidavit  filed  be- 
fore the  final  hearing,  "showing  a  compliance  with  the  re- 
quirements of  this  section." 

The  recital  in  the  judgment  that  the  court  had  jurisdic- 
tion is  based  upon  the  proof  of  mailing  notices,  which  proof 
is  the  affidavit  of  the  commissioner  *'filed  herein."  This 
affidavit  is  a  part  of  the  record  of  the  proceeding  in  the 
couiity  court,  and  from  it  it  clearly  appears  that  the  no- 
tices had  not  been  mailed  fifteen  days  before  the  judgment 
of  confirmation  was  entered.  In  this  state  of  the  record 
we  are  of  opinion  a  presumption  that  the  court  might  have 
heard  other  proof  as  to  the  time  the  notices  were  mailed 
would  be  unwarranted.  Notwithstanding  the  recital  in  the 
judgment  of  confirmation,  the  record  shows  the  court  was 
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without  jurisdiction  to  confirm  the  assessment,  and  the 
county  court  erred  in  not  sustaining  plaintiffs  in  error's  ob- 
jection to  the  application  for  judgment  and  order  of  sale. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  directions  to  the  county  court  to  sustain  said 

o  jec  ions.        Reversed  and  remanded,  with  directions. 


The   Pkopi^e  ex  reL   City  of   Springfield,   Appellee,  vs. 
Chari^es  H.  Edmands,  County  Treasurer,  Appellant. 

Opinion  filed  December  21,  ipii. 

1.  Constitutional  law — what  constitutes  the  final  passage  of 
a  bill.  Any  action  evidencing  the  intention  to  enact  a  bill  into  a 
law,  where  the  vote  is  taken  by  yeas  and  nays  and  entered  on  the 
journal,  is  a  final  passage  of  the  bill. 

2.  Same — when  receding  from  amendments  by  a  yea  and  nay 
vote  is  a  final  passage  of  the  bill.  Where  one  house  passes  a  bill 
and  the  other  house  amends  it  and  passes  it  as  amended,  and  af- 
terwards recedes  from  the  amendment  by  a  vote  taken  by  yeas 
and  nays  and  entered  on  the  journal,  the  vote  to  recede  is  a  final 
passage  of  the  bill  without  the  amendments.  (People  v.  DeWolf, 
62  111.  253,  distinguished.) 

3.  Same — Illinois  Commission  Form  of  Government  act  does 
not  deprive  zroters  at  the  primary  of  constitutional  rights.  The 
Illinois  Commission  Form  of  Government  act,  (Laws  of  1909-10, 
p.  12,)  by  not  permitting  a  voter  at  the  primary  election  to  vote 
for  more  than  one  candidate  for  the  nomination  to  the  office  of 
mayor  nor  for  more  than  four  candidates  for  the  nomination  to 
the  office  of  commissioner,  does  not  deprive  the  voter  of  any  con- 
stitutional right,  as  he  has  no  greater  rights  at  the  regular,  elec- 
tion than  he  has  at  the  primary. 

4.  Same — Illinois  Commission  Form  of  Government  act  is  not 
invalid  as  a  special  or  local  law.  The  Illinois  Commission  Form 
of  Government  act  (Laws  of  1909-10,  p.  12,)  is  not  invalid,  as  a 
special  or  local  law  affecting  the  incorporation  of  villages,  cities 
and  towns,  because  of  the  provision  that  it  is  only  to  become  ef- 
fective in  municipalities  which  may  adopt  it  by  vote,  nor  because 
the  people,  by  vote,  may  cease  to  act  under  it;    nor  is  it  invalid 
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because  it  can  only  be  adopted  by  cities  having  a  population  of 
not  exceeding  200,poo. 

5.  Same — a  classification  based  upon  substantial  differences  in 
population  is  valid.  A  classification  of  municipal  corporations 
based  upon  substantial  differences  in  population  and  the  necessity 
for  different  officers  and  different  powers  is  valid,  as  it  was  not 
intended  by  the  provision  of  the  constitution  against  special  or 
local  laws  concerning  the  organization  of  cities,  towns  and  vil- 
lages, that  every  hamlet  or  village  should  have  the  same  organi- 
zation, or  even  the  same  officers  and  powers,  as  the  largest  cities. 

6.  Same — Federal  guaranty  of  republican  form  of  government 
does  not  extend  to  municipal  corporations.  The  Illinois  Commis- 
sion Form  of  Government  act  (Laws  of  1909-10,  p.  12,)  does  not 
violate  section  4  of  article  4  of  the  Federal  constitution,  which 
provides  that  the  United  States  shall  guarantee  to  every  State  a 
republican  form  of  government,  as  such  provision  applies  only  to 
the  form  of  government  of  the  State,  and  not  to  its  regulation  of 
affairs  of  minor  municipalities  or  local  subdivisions  of  the  State. 

7.  Same — what  not  a  violation  of  provision  that  no  law  shall 
be  revived  or  amended  by  reference  to  its  title,  alone.  Where  an 
act  purports  by  its  title  to  be  an  act  to  amend  a  specified  general 
law  by  adding  a  certain  article  and  sets  out  said  article  at  length, 
and  there  is  no  change  made  in  the  general  law  except  to  add  the 
article  set  out,  there  is  no  violation  of  the  constitutional  provi- 
sion that  no  law  shall  be  amended  by  reference  to  its  title,  alone. 

8.  Mandamus — when  officer  is  individually  liable  for  costs  of  a 
proceeding  against  him.  A  public  officer  who  represents  no  one 
but  himself  in  refusing  to  perform  a  duty  enjoined  upon  him  by 
law  is  personally  and  individually  liable  for  the  costs  in  a  man- 
damus proceeding  to  compel  him  to  perform  such  duty. 

ViCKERS,  Farmer  and  Cooke,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Edmund  Burke,  State's  Attorney,  A.  Salzenstein, 
Thomas  F.  Ferns,  and  Clayton  J.  Barber,  for  appellant : 

The  manner  in  which  a  bill  is  passed  must  be  shown 
.upon  the  face  of  the  journal  of  each  house.  Const,  art.  4, 
sec  12;  People  v.  Knopfs  198  111.  340;  Cook  County  v. 
Healy,  222  id.  310;  Spangler  v;  Jacoby,  14  id.  297. 
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The  senate  having  struck  out  all  the  house  bill  as  passed 
by  the  house  after  the  enacting  clause,  and  never  having 
affirmatively  voted  upon  the  bill,  did  not  legally  pass  it  by 
voting  to  recede  from  its  own  bill.  Const,  art.  4,  sec.  12; 
People  V.  DeWolf,  62  111.  253. 

A  statute  limiting  the  right  of  the  elector  at  a  primary 
election  to  vote  for  a  less  ntmiber  of  candidates  than  are  to 
be  nominated  restricts  the  constitutional  right  of  the  voter 
and  renders  the  act  unconstitutional  and  void.  Rouse  v. 
Thompson,  228  111.  522;  People  v.  Strassheim,  240  id.  279; 
People  V.  Deneen,  247  id.  289;  State  v.  Considine,  42  Ohio 

St.  437. 

The  General  Assembly  shall  not  pass  local  or  special 
laws  for  "incorporating  cities,  towns  or  villages,  or  chang- 
ing or  amending  the  charter  of  any  town,  city  or  village." 
Const,  art.  4,  sec.  22,  clause  10. 

The  purpose  of  this  constitutional  provision  was  to  pre- 
vent the  legislature  from  creating  or  perpetuating  dissimi- 
larity in  the  organization  or  powers  of  cities,  in  order  that 
all  the  people  in  the  State  might  know  the  powers  and  or- 
ganization of  each  of  the  cities  in  the  State,  i  Debates 
Const.  Con.  1870,  p.  591,  et  seq.;  People  v.  Cooper,  83  111. 
585;  Cummings  v.  Chicago,  144  id.  565;  People  v.  Wil- 
cox, 237  id.  421. 

An  attempt  was  made  in  the  constitutional  convention 
to  amend  this  clause  so  that  special  legislation  could  be  ef- 
fective by  vote  of  the  people  of  the  city  to  be  affected,  and 
also  to  classify  cities  by  population,  with  reference  to  spe- 
cial legislation,     i  Debates  Const.  Con.  1870,  pp.  593,  604. 

It  is  not  competent  for  the  legislature  to  create  or  per- 
petuate by  law  any  dissimilarity  in  the  character  of  organi- 
zation or  powers  in  municipalities  of  the  same  class  or 
grade.  People  v.  Cooper,  83  111.  585 ;  People  v.  Normal, 
1 70  id.  468. 

The  legislature  cannot  make  classifications  upon  the 
ground  of  alleged  differences  in  circumstances  and  condi- 
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tions  unless  they  actually  exist,  nor  can  it  put  it  beyond 
the  power  of  the  courts  to  determine  whether  such  differ- 
ences do  exist.    Knopf  v.  People,  185  111.  20. 

A  classification  by  population  which  makes  it  absolutely 
certain  that  but  one  city  in  the  State  will  be  excluded  from 
the  operation  of  the  act  must  be  regarded  as  a  mere  device 
to  evade  the  constitutional  provision  which  forbids  special 
legislation.    Devine  v.  Cook  County  Comrs,  84  111.  590. 

As  to  what  constitutes  a  republican  form  of  govern- 
ment within  the  meaning  of  the  constitutional  provision, 
see  34  Cyc.  1622;  Mitwr  v.  Hofferset,  21  Wall.  175;  DufP- 
can  v.  McCall,  139  U.  S.  449;  Andrews  on  American  Law, 
191 ;    I  Curtis'  Const.  History  of  United  States,  chap.  32. 

The  commission  form  of  government  for  municipalities 
is  contrary  to  the  provision  of  the  Federal  constitution  and 
the  constitution  of  the  State  of  Illinois  providing  for  a  re- 
publican form  of  government.  Ex  parte  Farnszvorth,  135 
S.  W.  Rep.  535;  In  re  Pfahler,  150  Cal.  71;  Ex  parte 
Wall,  48  id.  279;  Santo  v.  State,  2  Iowa,  165. 

Amendments  or  changes  in  the  laws  by  implication, 
without  reference  to  title  or  otherwise,  are  obnoxious  to 
the  constitution.  People  v.  Hartsig,  249  111.  353;  Bade- 
noch  V.  Chicago,  222  id.  71. 

It  was  error  to  render  a  personal  judgment  against  re- 
spondent for  costs.  People  v.  Madison  County,  125  111.  334. 

Frank  L.  Hatch,  Andrus  &  Trutter,  and  Stevens 
&  Herndon,  for  appellee : 

The  action  of  the  senate  in  receding  from  its  amend- 
ments was  a  final  passage  of  the  bill  by  that  body,  w^ithin 
the  meaning  of  the  constitution.  Robertson  v.  People,  20 
Colo.  279;  State  v.  Corbett,  61  Ark.  226;  Division  of 
Howard  County,  15  Kan.  194;  People  v.  Supervisors,  8 
N.  Y.  317;  Nelson  v.  Haywood  County,  91  Tenn.  596; 
People  V.  DelVolf,  62  111.  253 ;    5  Hinds'  Precedents,  668, 
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669,  672,  673;  People  V.  Loewenthal,  93  111.  213;  36  Cyc. 
955,  956. 

It  is  common  knowledge  that  it  has  been  the  practice 
of  each  branch  of  the  legislature  of  this  State  to  finally  pass 
bills  by  receding  from  its  amendments  and  by  the  adoption 
of  reports  of  committees  of  conference.  This  continued 
and  repeated  practice  lends  g^eat  strength  to  an  interpre- 
tation of  the  constitution  favoring  the  authority  of  the 
General  Assembly  to  enact  the  law  in  question  in  the  man- 
ner it  did.  Cook  County  v.  Healy,  222  111.  310;  State  v. 
Gerhardt,  145  Ind.  439;  Atwell  v.  Parker,  93  Minn,  462; 
Edwards  v.  Railroad  Co.  13  Colo.  59;  State  v.  Bryan,  39 
So.  Rep.  929;  Johnson  v.  Great  Falls,  38  Mont.  369;  City 
Council  V.  Board  of  Comrs.  77  Pac.  Rep.  858;  Bunn  v. 
People,  45  III.  397. 

The  right  of  a  voter  to  participate  in  the  selection  of 
candidates  whose  names  will  be  placed  on  the  official  bal- 
lot is  properly  limited  to  the  number  of  officers  to  be  chosen 
at  the  election  for  which  the  primary  is  held.  People  v. 
Election  Comrs,  221  III.  9;  Rouse  v.  Thompson,  228  id. 
522;  People  v.  Strassheim,  240  id.  279;  People  v.  Den^en, 
247  id.  289. 

An  act  general  in  its  terms  and  uniform  in  its  operation 
upon  all  persons  and  subject  matter  in  like  situation  is  a 
general  law  and  not  obnoxious  to  the  objection  that  it  is 
local  or  special  legislation.  Hawthorn  v.  People,  109  111. 
302;  People  v.  Hazelwood,  116  id.  319;  People  v.  Hoif- 
man,  116  id.  587;  Coal  Co,  v.  Finlen,  124  id.  666;  Park 
Comrs,  V.  McMullen,  134  id.  170;  Cummings  v.  Chicago, 
144  id.  563;  People  v.  Martin,  178  id.  611. 

An  act  otherwise  general  is  not  rendered  local  or  spe- 
cial by  a  provision  that  it  shall  operate  only  in  such  cities, 
villages  and  towns  as  may  adopt  it  by  vote,  even  though 
in  practice  it  may  result  in  similar  municipalities  being  gov- 
erned by  dissimilar  methods.  Chicago  v.  People,  80  111. 
496;   Potzvin  V.  Johnson,  180  id.  70;   People  v.  Hoffman, 
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ii6  id.  587;  People  v.  Kipley,  171  id.  44;  People  v.  Si- 
mon, 176  id.  166. 

The  provision  of  the  Commission  Fonii  of  Government 
act  allowing  cities  having  adopted  it  to  abandon  such  or- 
ganization and  return  to  the  provisions  of  the  act  of  1872 
is  not  in  conflict  with  the  constitution.  People  v.  McBride, 
234  111.  146. 

Section  4  of  article  4  of  the  constitution  of  the  United 
States,  which  guarantees  to  every  State  a  republican  form 
of  government,  does  not  apply  to  municipalities  created  by 
States.  People  v.  LoeMer,  175  111.  585 ;  In  re  Pfahler,  150 
Cal.  71;  Bckerson  v.  DesMoines,  137  Iowa,  452;  Clai- 
borne Co.  V.  Brooks,  III  U.  S.  400;  Forsythe  v.  Ham- 
mond, 166  id.  506;  Williams  v.  Bggleston,  170  id.  304; 
Hopkins  V.  DulU'th,  81  Minn.  189;  Rushton  v.  Handley^ 
115  Pac.  Rep.  56;  Mayor  v.  Oil  and  Gas  Co.  115  id.  353; 
Telegraph  Co.  v.  Dallas,  131  S.  W.  Rep.  80;  Brown  v. 
Galveston,  97  Tex.  i. 

Municipal  corporations  are  solely  and  purely  creatures 
of  the  legislature,  and  the  State  constitution  containing  no 
restrictions  on  that  body  as  to  their  form  of  government, 
the  legislature  may  provide  such  form  as  it  deems  best. 
True  v.  Davis,  133  111.  522;  People  v.  Kipley,  171  id.  44; 
People  V.  LoeMer,  175  id.  585;  People  v.  McBride,  234  id. 
172;  People  V.  Bowman,  247  id.  276;  People  v.  Provines, 
34  Cal.  520;  Bckerson  v.  DesMoines,  137  Iowa,  452;  Rail- 
road Co.  V.  Whiting,  161  Ind.  228;  State  v.  Wagner,  170 
id.  144. 

The  so-called  initiative  and  referendum,  as  provided  for 
in  the  act,  is  within  the  meaning  of  the  term  "republican 
form  of  government,"  as  used  in  the  constitution  of  the 
United  States.  Kadderly  v.  Portland,  44  Ore.  118;  Kier- 
nan  v.  Portland,  1 1 1  Pac.  Rep.  379 ;  Oregon  v.  Telegraph 
Co.  53  Ore.  162;  Bckerson  v.  DesMoines,  137  Iowa,  452; 
Bx  parte  Wagner,  21  Okla.  33  5^  Bonner  v.  Belsterling,  138 
S.  W.  Rep.  571;    Telegraph  Co.  v.  Dallas,  134  id.  321; 
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In  re  Pfahler,  150  Cal.  71 ;  Cooley's  Const.  Lim.  (7th  ed.) 
42,  45;  2  Story  on  the  Constitution,  (5th  ed.)  sec.  1815; 
Black  on  Const.  Law,  309,  310. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  proceeding  for  mandamus  was  begun  in  the  circuit 
court  of  Sangamon  county  to  test  the  constitutionality  of 
the  act  passed  by  the  Forty-sixth  General  Assembly  au- 
thorizing the  adoption  of  what  is  commonly  known  as  the 
commission  form  of  city  government.  (Laws  of  1909-10, 
p.  12.)  The  city  of  Springfield  was  the  relator,  and  the 
petition  alleged  that  William  H.  Bowe  was  elected  by  the 
mayor  and  commissioners,  organized  as  the  city  council,  to 
the  office  of  city  treasurer,  and  that  he  qualified  and  de- 
manded from  appellant,  Charles  H.  Edmands,  Jr.,  county 
treasurer  of  said  county,  the  amount  of  taxes  and  special 
assessments  due  to  the  city,  which  demand  the  appellant  re- 
fused to  comply  with.  The  answer  admitted  tlie  election  of 
Bowe  and  that  he  qualified,  and  it  justified  the  refusal  to 
pay  over  the  money  of  the  city  to  him  by  alleging  that  the 
act  never  became  a  law  because  not  enacted  in  accordance 
with  the  constitution,  and  that  it  was  void  because  repug- 
nant to  the  constitution  of  this  State  and  the  constitution 
of  the  United  States.  The  relator  demurred  to  the  answer, 
and  the  appellant  moved  that  the  demurrer  be  carried  back 
to  the  petition.  The  motion  was  denied  and  the  demurrer 
sustained.  The  appellant  excepted  to  the  denial  of  the  mo- 
tion and  sustaining  of  the  demurrer  and  elected  to  stand 
by  the  amended  answer,  whereupon  a  judgment  was  entered 
awarding  the  peremptory  writ,  and  this  appeal  was  taken. 

Section  12  of  article  4  of  the  constitution  contains  the 
provision  that  "on  the  final  passage  of  all  bills  the  vote  shall 
be  by  yeas  and  nays,  upon  each  bill  separately,  and  shall  be 
entered  upon  the  journal;  and  no  bill  shall  become  a  law^ 
without  tlie  concurrence  of  the  majority  of  the  members 
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elected  to  each  house."  The  method  by  which  the  act  in 
question  was  passed  is  stated  in  the  answer  as  follows :  The 
bill  for  the  act  was  passed  by  the  house  of  representatives, 
as  required  by  the  constitution,  and  was  transmitted  to  the 
senate,  where  it  was  referred  to  the  committee  on  munici- 
palities. It  was  reported  to  the  senate  as  House  Bill  No. 
43,  and  was  read  at  large  the  first  time  before  reference  to 
the  committee.  On  the  same  day  the  committee  reported 
the  bill  back  with  amendments  thereto,  and  recommended 
that  the  amendments  be  adopted  and  that  the  bill  as 
amended  do  pass.  The  amendment  consisted  of  striking 
out  all  after  the  enacting  clause  and  inserting  in  lieu  there- 
of a  bill  which  was  substantially  the  same  but  with  minor 
changes  and  some  additions  and  omissions.  The  bill,  when 
it  passed  the  house,  contained  more  than  sixty  sections,  and 
the  action  of  the  senate  committee  amounted  to  re-drafting 
the  bill  with  the  amendments.  The  report  of  the  commit- 
tee was  adopted  and  the  bill  as  amended  was  ordered  to  a 
third  reading  and  the  amendment  printed.  Afterward,  the 
bill,  still  designated  as  House  Bill  No.  43,  having  been 
printed,  was  taken  up  and  read  at  large  a  third  time,  and 
the  question  being,  "Shall  this  bill  pass,  together  with  the 
senate  amendments  thereto?"  it  was  decided  in  the  affirma- 
tive by  a  vote  of  yeas  34,  nays  i.  A  message  was  sent 
to  the  house  informing  the  house  that  the  senate  had  con- 
curred with  it  in  the  passage  of  House  Bill  No.  43  with 
an  amendment  thereto,  in  the  adoption  of  which  amend- 
ment the  concurrence  of  the  house  was  asked.  The  house 
refused  to  concur  with  the  senate  in  the  adoption  of  its 
amendment  to  the  bill  and  notified  the  senate  of  the  re- 
fusal. A  conference  committee  was  appointed  by  both 
houses,  which  reported,  recommending  that  the  senate  re- 
cede from  its  amendments  and  recommending  the  passage 
of  the  bill  as  reported  from  the  house,  with  four  amend- 
ments set  forth  in  the  report.  The  report  was  rejected  by 
both  house  and  senate.    The  house  appointed  members  for 
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a  new  conference  committee  and  notified  the  senate,  but 
the  senate  refused  to  appoint  members  of  a  second  commit- 
tee, and  on  motion  that  the  senate  recede  from  its  amend- 
ments to  House  Bill  No.  43  the  yeas  and  nays  were  called, 
and  the  question  was  decided  in  the  affirmative  by  a  vote  of 
yeas  30,  nays  2,  entered  on  the  journal  in  accordance  with 
the  constitution.  The  president  of  the  senate  thereupon  an- 
nounced that  House  Bill  No.  43  (giving  the  title  of  the 
bill)  had  passed  the  senate  without  any  amendments,  and 
the  secretary  was  instructed  to  notify  the  house  of  repre- 
sentatives of  the  action  of  the  senate. 

The  constitution  does  not  prescribe  any  form  of  pro- 
cedure for  the  final  passage  of  a  bill  other  than  the  require- 
ment of  said  section  12,  and  the  view  of  the  courts  has  been 
that  any  action  evidencing  the  intention  to  enact  a  bill  into 
a  law,  where  the  vote  is  taken  by  yeas  and  nays  and  en- 
tered on  the  journal,  is  a  final  passage  of  the  bill.  The 
senate  had  voted  for  the  bill  with  the  amendments,  and  by 
the  second  vote,  taken  in  the  manner  required  by  the  consti- 
tution, removed  the  amendments,  leaving  the  bill  as  passed 
by  the  house.  It  is  argued  that  it  did  not  follow  that  the 
senate  assented  to  the  bill  as  passed  by  the  house,  but  that 
such  was  the  intention  and  understanding  and  that  the  vote 
receding  from  the  amendment  was  intended  as  a  final  pas- 
sage of  the  bill  before  it  was  amended  there  can  be  no  doubt 
Under  similar  provisions  of  the  constitutions  of  other  States 
it  has  been  held,  wherever  the  question  has  arisen,  that  if 
one  house  passes  a  bill  and  the  other  house  amends  it 
and  passes  it  as  amended  and  afterwards  recedes  from  the 
amendments,  and  the  vote  is  taken  by  yeas  and  nays  and 
entered  upon  the  journal,  such  vote  is  a  final  passage  of 
the  bill  without  the  amendments.  (Robertson  v.  People, 
20  Colo.  279;  Division  of  Howard  County,  15  Kan.  194; 
People  v.  Supervisors,  8  N.  Y.  317;  State  v.  Corbett,  61 
Ark.  226;  Nelson  v.  Haywood  County,  91  Tenn.  596.) 
These  cases  show  a  quite  general  understanding  among  leg- 
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islative  bodies  that  a  vote  by  one  house  receding  from 
amendments  made  by  it  to  a  bill  of  the  other  house  which 
has  been  passed  by  it  as  amended  is  a  passage  of  the  bill 
in  its  original  form  as  passed  by  the  other  house,  and  such 
is  the  rule  and  practice  in  Congress.  ( 5  Hinds'  Precedents 
of  House  of  Representatives,  668-672.)  Counsel  regard 
the  case  of  People  v.  DeWolf,  62  111.  253,  as  stating  a  dif- 
ferent rule.  In  that  case  a  bill  for  an  act  to  increase  the 
jurisdiction  of  justices  of  the  peace  was  passed  in  the  house 
and  amended  in  the  senate  and  as  amended  was  passed  by 
a  constitutional  majority  on  the  call  of  the  yeas  and  nays. 
The  house  refused  to  concur  in  the  amendment,  and  the 
senate,  by  a  vote  of  the  majority  of  a  quorum  less  than 
a  majority  of  all  the  members  elected,  receded  from  the 
amendment.  This  court  stated  the  question  to  be  decided, 
as  follows :  "The  question  is,  to  what  did  a  constitutional 
majority  of  the  senate  give  their  assent?"  and  the  court 
answered  that  it  was  to  increase  the  jurisdiction  of  justices 
of  the  peace,  coupled  with  a  corresponding  increase  of 
their  official  bonds  provided  for  by  the  amendment,  and 
the  constitutional  majority  never  assented  to  the  increase 
of  jurisdiction  without  the  increase  of  the  official  bonds. 
It  was  not  held  that  receding  from  the  amendment  by  a 
vote  taken  as  required  by  the  constitution  would  not  have 
been  a  final  passage  of  the  bill,  and  the  question  here  con- 
sidered was  not  involved  in  any  manner.  The  constitution 
was  complied  with  in  the  passage  of  the  act. 

It  is  contended  that  the  act  deprives  the  voter  of  his 
constitutional  rig^t  by  not  permitting  him  to  vote  at  the 
primary  election  for  more  than  one  candidate  for  mayor; 
although  two  are  to  be  nominated,  nor  more  than  four  can- ; 
didates  for  commissioner  although  eight  are  to  be  nomi-| 
nated.  Counsel  call  attention  to  the  decision  in  Rouse  v. 
Thompson,  228  111.  522,  and  other  cases  holding  that  tlie 
right  to  choose  candidates  for  public  office  whose  names 
will  be  placed  upon  the  official  ballot  is  of  the  same  nature 
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as  the  right  to  vote  for  them  after  they  are  chosen,  and 
that  any  law  regulating  primary  elections  must  not  curtail, 
subvert*  or  restrict  such  rights.  It  does  not  appear  to  be 
claimed  that  a  voter  at  the  regular  election  would  have  a 
right  to  vote  for  two  candidates  for  mayor  Und  eight  candi- 
dates for  commissioner.  What  was  held  in  those  cases  was, 
that  a  voter  has  a  right  to  vote  for  as  many  candidates  at\: 
a  primary  election  as  he  can  vote  for  at  the  regular  elec- 
tion, and  by  this  act  he  is  given  tliat  right  and  can  vote 
for  as  many  candidates  as  he  could  vote  for  when  the  regu- 
lar election  takes  place.  ' 

It  is  next  insisted  that  the  act  violates  section  22  of 
article  4  of  the  constitution,  which  prohibits  special  or  local 
legislation  in  matters  affecting  the  incorporation  of  villages, 
cities  and  towns.  It  does  not  violate  that  section  because 
of  the  provision  that  it  is  only  to  become  effective  in  mu- 
nicipalities which  may  adopt  it  by  a  vote.  (People  v.  Hoff- 
man, 116  111.  587;  People  V.  Kiplcy,  171  id.  44.)  IlF  the 
law  is  not  obnoxious  to  the  constitution  because  it  only  op- 
erates where  adopted,  it  cannot  be  objectionable  because  the 
people  by  a  vote  may  cease  to  act  under  it.  Another  reason 
given  is,  that  the  city  of  Chicago  is  arbitrarily  excluded  by 
the  provision  that  the  act  can  only  be  adopted  by  cities  hav- 
ing a  population  of  not  exceeding  200,000.  The  constitu- 
tion does  not  require  that  every  hamlet  or  village  shall  have 
the  same  organization,  or  even  the  same  officers  and  pow- 
ers, as  the  largest  cities.  It  was  not  intended  by  the  con- 
stitution to  effect  that  object  and  classification  based  upon 
substantial  differences  in  population,  and  the  necessity  for 
different  officers  and  different  powers  has  been  recognized 
as  valid.    Cummings  v.  City  of  Chicago^  144  111.  563. 

The  next  objection  to  the  act  is  that  it  violates  section  4  \ 
of  article  4  of  the  constitution  of  the  United  States,  which  • 
provides  that  the  United  States  shall  guarantee  to  every  j 
State  in  the  Union  a  republican  form  of  government.    That 
provision  applies  only  to  the  form  of  government  of  the 
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State,  and  not  to  its  regulation  of  affairs  of  minor  munici-u 
palities  or  local  subdivisions  of  the  State.  (Cooley's  Const." 
Lim.  28.)  It  has  never  been  supposed  that  holdiijg  a  town 
meeting,  where  the  voters  assemble  and  make  their  own 
regulations  of  township  affairs  according  to  the  form  and 
plan  of  a  pure  democracy,  is  a  violation  of  the  constitu- 
tion of  the  United  States.  Local  affairs  were  regulated  in 
that  manner  in  New  England  when  the  constitution  was 
adopted,  and  the  same  method  has  existed  in  this  State  for 
a  long  time  without  question.  If  the  provisions  for  the 
initiative,  referendum  and  recall  do  not  come  within  the 
accepted  definition  of  a  republican  form  of  government  the 
act  is  not  therefore  rendered  invalid  by  the  constitution  of 
the  United  States,  because  the  provision  of  that  constitu- 
tion relates  only  to  State  government. 

The  next  proposition  of  counsel  is  that  the  act  violates 
section  13  of  article  4  of  the  constitution  of  this  State, 
which  provides  that  no  law  shall  be  revived  or  amended  by' 
reference  to  its  title  alone,  but  the  law  revived  or  section 
amended  shall  be  inserted  at  length  in  the  new  act.  No 
law  was  revived  by  this  act,  which  by  its  title  purported  to 
amend  the  general  act  providing  for  the  incorporation  of 
cities  and  villages  by  adding  thereto  article  13.  The  article 
added  was  printed  at  length,  and  as  no  change  was  made  in 
the  act  except  by  adding  the  article,  the  constitutional  pro- 
vision was  not  violated. 

Finally,  it  is  urged  that  the  trial  court  erred  in  render- 
ing a  personal  judgment  against  the  defendant  for  costs. 
By  express  provision  of  section  5  of  the  Mandamus  act  the 
relator  was  entitled  to  recover  its  costs,  and  the  fact  that 
appellant  was  an  officer  did  not  exempt  him.  (County  of 
Pike  V.  People,  it  111.  202.)  There  are  cases  where  pro- 
ceedings are  begun  and  prosecuted  by  public  officers  in  their 
official  character,  in  behalf  of  the  public,  w-here  the  judg- 
ment should  be  against  them  for  costs  in  their  official  ca- 
pacity, and  the  case  of  People  v.  Madison  County,  125  111. 
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334,  was  of  that  nature.  The  defendant  represented  no  one 
but  himself  in  refusing  to  perform  a  duty  enjoined  upon 
him  by  l^w,  and  he  was  personally  and  individually  liable 
for  costs. 

The  judgment  is  affirmed.  judg^nent  aflirmed. 

ViCKERS,  Farmer  and  Cooke,  JJ.,  dissenting: 
We  do  not  concur  with  the  majority  opinion  in  its  con- 
clusion that  the  act  providing  for  a  commission  form  of 
government  was  passed  in  a  constitutional  manner  by  the 
legislature.  The  journals  of  the  two  houses  show  that  this 
bill,  known  as  House  Bill  No.  43,  was  introduced  in  and 
passed  by  the  house  and  reported  to  the  senate  and  there 
referred  to  the  committee  on  municipalities.  That  com- 
mittee amended  the  house  bill  by  striking  out  all  of  the 
bill  after  the  enacting  clause  and  substituted  in  lieu  thereof 
another  bill,  and  that  action  of  the  committee  was  approved 
and  the  substituted  bill  passed  by  the  senate.  At  the  time 
the  senate  voted  to  pass  the  bill  not  a  single  section  of 
House  Bill  No.  43  was  before  the  senate  as  a  house  bill, 
but  every  line  and  every  section  for  which  the  senate  voted 
was  matter  substituted  by  the  senate  and  its  committee  for 
the  house  bill.  Having  stricken  out  all  of  the  house  bill 
after  the  enacting  clause,  it  seems  unreasonable  to  hold 
that  a  vote  for  the  substituted  bill  was  a  passage  of  the  bill 
that  had  been  bodily  stricken  out  by  way  of  amendment. 

We  do  not  think  that  the  cases  relied  upon  in  support 
of  the  majority  opinion  are  applicable  to  a  situation  such 
as  is  shown  by  the  journals  of  the  two  houses  in  this  case. 
The  case  of  Robertson  v.  People,  20  Colo.  279,  presented 
an  entirely  different  question  from  the  one  involved  here. 
In  that  case  a  bill  for  an  act  providing  for  the  punishment 
of  persons  receiving  deposits  in  a  bank  with  the  knowledge 
of  its  insolvency  was  introduced  in  the  senate  and  regu- 
larly passed,  and  while  pending  in  the  house  was  amended 
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by  adding  a  section,  and  the  senate  bill,  with  the  section 
added  by  way  of  amendment,  was  regularly  passed  by  the 
house.  Upon  its  return  to  the  senate  that  body  refused  to 
conciu*  in  the  house  amendment,  and  thereupon  a  commit- 
tee of  conference  was  appointed  by  the  two  houses,  which 
recommended  that  the  house  recede  from  its  amendment. 
Upon  consideration  of  this  report  by  the  house,  the  ques- 
tion being,  "Shall  the  house  recede  from. the  amendment 
and  adopt  the  report  of  the  committee?'*  the  yeas  and  nays 
were  called  and  entered  upon  the  journal,  and  a  constitu- 
tional majority  having  voted  in  the  affirmative  the  report 
was  adopted.  The  Supreme  Court  held  that  when  the 
house  receded  from  its  former  vote  upon  the  amendment 
the  bill  was  then  left  in  the  same  form  in  which  it  had 
passed  the  senate,  and  both  houses  having  thus  agreed  upon 
the  same  measure,  the  bill  was  passed  in  accordance  with 
the  requirements  of  the  constitution.  The  difference  be- 
tween the  Colorado  case  and  the  case  at  bar  is  both  clear 
and  substantial.  In  the  Colorado  case  the  house  voted  for 
every  section  of  the  senate  bill  in  the  identical  form  in 
which  it  passed  the  senate  and  at  the  same  time  for  an 
additional  section  that  had  been  added  to  the  senate  bill  in 
the  house.  Receding  from  the  vote  by  which  the  addi- 
tional section  was  added  manifestly  could  have  no  effect 
upon  the  affirmative  vote  for  .the  other  sections  that  had 
passed  the  house.  Receding  from  the  amendment  under 
those  circumstances  amounted  merely  to  a  vote  in  the  house 
to  strike  out  one  section  which  had  been  added  in  the 
house,  leaving  the  balance  of  the  bill  intact. 

The  case  of  State  v.  Corbctt,  6i  Ark.  226,  presents 
precisely  the  situation  as  the  Colorado  case.  A  bill  had 
passed  one  branch  of  the  legislature  and  afterwards  it  was 
amended  in  the  other  house  and  passed  as  amended,  and 
subsequently  the  house  receded  from  the  amendments,  leav- 
ing the  bill  as  it  had  passed  the  other  house.  The  vote  by 
which  the  amendments  were  receded  from  was  not  a  yea 
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and  nay  vote,  and  this  was  urged  as  an  objection  to  the 
validity  of  the  law.  The  Supreme  Court  held  that  it  was 
not  necessary  that  the  vote  upon  a  motion  to  recede  from 
an  amendment  should  be  taken  by  yeas  and  nays  and  en- 
tered upon  the  journal,  and  this  holding  is  supported  by 
the  New^  York  case  cited  in  the  majority  opinion.  People 
V.  Supervisors  of  Chenango ,  8  N.  Y.  317. 

The  other  cases  cited  in  the  majority  opinion  are  in 
line  with,  the  Colorado  and  Arkansas  cases  above  referred 
to.  None  of  these  cases  present  the  question  that  is  in- 
volved in  this  case  and  therefore  lend  no  support  to  the 
conclusion  reached  by  the  majority  opinion.  It  is  no  an- 
swer, in  our  judgment,  to  this  argument  to  say  that  there 
was  a  general  correspondence  between  the  substituted  sen- 
ate bill  and  the  original  house  bill.  When  the  senate  struck 
out  all  of  the  house  bill  after  the  enacting  clause  there  was 
nothing  left.  The  house  bill,  by  that  vote  and  the  substi- 
tution of  another  bill  in  its  place,  was  no  longer  before  the 
senate.  Whatever  was  before  the  senate  to  be  voted  upon 
was  .a  substituted  bill,  and  it  was  for  the  substituted  bill, 
only,  that  the  senate  voted.  When  the  senate  passed  its 
substituted  bill  it  did  not  pass  the  bill  that  had  been  stricken 
out,  but  it  passed  the  bill  that  had  been  substituted  there- 
for. The  only  way  that  the  senate  could  have  constitu- 
tionally passed  the  house  bill  would  have  been  to  first  re- 
cede from  the  vote  by  which  the  substitute  was  adopted, 
then  re-instate  the  house  bill  and  pass  it  in  the  regular  con- 
stitutional manner.  No  attempt  was  made  to  do  anything 
of  this  kind.     In  our  opinion  this  bill  never  became  a  law. 

We  have  not  considered  any  constitutional  objections  to 
this  act  upon  the  assumption  that  it  was  regularly  enacted, 
and  we  express  no  opinion  u\k>\\  those  questions. 
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Arnold  Hounger,  Trustee,  et  al.  vs,  Harriet  E.  Dick- 
inson ct  al.  Appellees. —  (Juuus  Stichert,  Appellant.) 

Opinion  filed  December  21,  igii. 

1.  Appeals  and  errors — a  freehold  does  not  include  the  mere 
right  to  that  which  in  equity  will  entitle  a  party  to  freehold.  A 
freehold,  as  that  word  is  used  in  the  statute  authorizing  an  appeal 
directly  to  the  Supreme  Court,  does  not  include  the  mere  right  to 
do  that  which  in  equity  would  entitle  a  party  to  a  freehold. 

2.  Same — freehold  is  not  involved  in  a  proceeding  to  foreclose 
a  mortgage  or  for  accounting,  A  freehold  is  not  involved  in  a 
proceeding  to  foreclose  a  mortgage  or  to  have  a  deed  declared  a 
mortgage  and  permit  redemption,  or  to  require  an  accounting  and 
compel  a  conveyance  upon  payment  of  the  amount  found  due. 

3.  Same — when  issue  made  by  cross-bill  does  not  involve  free- 
hold. A  freehold  is  not  involved  where  a  cross-bill  is  filed  in  a 
foreclosure  proceeding,  alleging  that  the  cross-complainant  had 
purchased  the  property  on  the  installment  plan  under  a  verbal  con- 
tract with  the  mortgagor,  that  he  had  made  improvements  and 
paid  the  purchase  money  due  and  praying  that  the  said  contract 
be  established  and  enforced,  and,  if  anything  be  found  due  on  the 
hearing,  that  the  parties  holding  or  claiming  title  be  required  to 
join  with  the  cross-complainant  in  re-mortgaging  the  premises  for 
that  amount,  and  that  said  amount  be  paid  to  satisfy  the  mortgage 
debt  and  credited  upon  the  contract  of  purchase. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Farun  Q.  Ball,  Judge,  presiding. 

G.  W.  Spunner,  and  Hayden  N.  Bell,  for  appellant. 

Benson  Landon,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  ot 
the  court: 

May  15,  191 1,  Arnold  Holinger,  as  trustee,  and  Louis 
E.  Chipman,  filed  a  bill  to  foreclose  a  trust  deed  on  cer- 
tain premises  in  Chicago.  The  bill  alleged  that  on  April 
II,  1906,  Harriet  E.  and  Arthur  W.  Dickinson  executed 
their  note  for  $1700,  due  five  years  after  date,  with  inter- 
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est,  and  secured  said  note  by  a  trust  deed  to  Arnold  Hol- 
inger,  as  trustee,  on  the  property  here  in  question;  that 
for  a  valuable  consideration,  paid  before  maturity,  the  said 
note  and  interest  notes  had  become  the  property  of  said 
Chipman;  that  default  had  been  made  in  the  payment  of 
interest,  and  there  was  then  due  in  principal  and  interest 
$1539.74.  The  bill  included  among  the  defendants  Julius 
Stichert  and  Anna  Stichert,  alleging  that  they  claimed  some 
interest  in  said  premises  subsequent  to  the  lien  of  the  trust 
deed.  Said  Sticherts  thereafter  answered,  and  Julius  Stich- 
ert also  filed  a  cross-bill.  It  is  alleged  by  them  that  on 
November  24,  1906,  Julius  Stichert  made  a  verbal  contract 
with  Arthur  W.  Dickinson  to  purchase  said  real  estate  for 
$3200,  payable  $100  down  and  $25  monthly  thereafter,  with 
interest;  that  in  pursuance  of  said  contract  Stichert  had 
taken  possession  of  the  premises,  made  improvements  cost- 
ing more  than  $290,  and  paid  all  the  purchase  money  due 
under  the  contract  up  to  May  i,  1911 ;  that  on  May  17, 
1911,  he  had  tendered  Louis  E.  Chipman,  as  the  authorized 
collector  for  Dickinson,  the  amount  then  due  under  said 
contract,  but  that  Chipman  refused  the  tender  and  stated 
that  new  arrangements  had  been  made  and  no  further  pay- 
ments would  be  received ;  that  Stichert  had  done  carpenter 
work  for  Dickinson  in  excess  of  $600,  which  it  was  his  un- 
derstanding was  to  apply  on  the  contract;  that  Dickinson 
and  Chipman  had  fraudulently  entered  into  an  agreement 
to  foreclose  the  said  trust  deed  to  defeat  the  rights  of 
Stichert ;  that  said  notes  had  been  fully  paid  and  had  been 
fraudulently  transferred  to  said  Chipman.  The  cross-bill 
prayed  that  said  contract  be  established  and  enforced,  and 
if  it  was  shown  on  a  hearing  that  said  Chipman  was  not 
the  bona  fide  owner  of  said  notes  or  that  they  had  been  paid 
they  be  canceled,  and  if  it  be  established  that  said  notes 
were  still  due  and  that  Chipman  was  the  bona  Me  holder, 
said  Dickinson  and  wife,  and  any  others  who  claimed  title 
to  said  premises,  be  required  to  join  with  cross-complainant 
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and  his  wife  in  mortgaging  said  premises  for  a  sufficient 
amoimt  to  pay  said  note,  upon  the  usual  terms  as  to  time, 
interest,  etc.,  or  that  cross-complainant  be  permitted  to  pay 
said  notes,  and  that  the  amount  so  taken  up  by  new  mort- 
gage or  paid  by  the  cross-complainant  be  credited  upon  the 
contract.  Appellees  filed  a  demurrer  to  the  said  cross-bill, 
which  was  sustained  on  a  hearing,  the  decree  finding  that 
the  cross-bill  was  not  germane  to  the  original  bill.  The 
cross-complainant  elected  to  stand  by  his  cross-bill,  where- 
upon it  was  dismissed  and  a  decree  entered  foreclosing  the 
trust  deed.  From  that  decree  this  appeal  was  prayed,  the 
only  error  assigned  being  that  the  trial  court  erred  in  sus- 
taining the  demurrer  to  the  cross-bill. 

The  first  question  presented  is  whether  a  freehold  is  in- 
volved in  this  proceeding  so  as  to  authorize  the  bringing 
of  the  case  directly  to  this  court.  We  have  repeatedly  held 
that  a  freehold  is  not  involved  in  a  bill  to  foreclose  a  mort- 
gage. (Reagan  v.  Hooley,  247  111.  430,  and  cases  cited.) 
We  have  also  held  that  a  freehold  is  not  involved  in  a  bill 
to  have  a  deed  declared  a  mortgage  and  to  permit  redemp- 
tion, {Bddleman  v.  Fasig,  218  111.  340,)  or  in  a  bill  to  re- 
quire an  accounting  and  compel  the  conveyance  of  property 
upon  the  payment  of  the  amount  due.  {Schoendubee  v. 
International  Building  Loan  and  Investment  Union,  183  111. 
1 39-)  The  fact  that  the  cross-bill  prays  that  on  certain 
conditions  being  carried  out  appellees  be  compelled  to  con- 
vey the  property  does  not  determine  that  a  freehold  is  in- 
volved. Even  if  the  prayer  of  the  cross-bill  had  been  sus- 
tained and  decree  entered  accordingly,  until  appellant  had 
made  the  required  payments  he  would  not  have  been  en- 
titled, in  equity,  to  a  deed.  {Burroughs  v.  Kots,  226  111. 
40.)  Appellant  might  or  might  not  avail  himself  of  the 
right  of  making  the  payments.  A  freehold,  as  that  word 
is  used  in  the  statute  authorizing  an  appeal  directly  to  this 
court,  does  not  include  the  mere  right  to  do  that  "which 
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in  equity  will  entitle  a  party  to  a  freehold."  {Kirchoif  v. 
Union  Mutual  Life  Ins,  Co,  128  111.  199.)  The  principal 
question  involved  in  this  proceeding  is  as  to  whether  the 
allegations  of  the  bill  are  true  and  the  decree  foreclosing 
the  trust  deed  was  properly  entered.  There  is  no  dispute 
in  the  record  over  the  title  to  the  land.  A  freehold  is  not 
directly  involved  in  this  proceeding.  The  authorities  cited 
by  appellant  on  this  question  do  not  hold  otherwise. 

This  court  being  without  jurisdiction,  the  cause  will  be 
transferred  to  the  Appellate  Court  for  the  First  District. 
The  clerk  of  this  court  will  transmit  all  the  files  of  the  case, 
together  with  the  order  transferring  the  same. 

Cause  transferred. 


The  Town  of  Crookkd  Creek,  Appellee,  rs.  Emma  King 
et  al.  Appellants. 

Opinion  Med  December  21,  ipii, 

1.  Parties — highway  commissioners  may  sue  in  name  of  town 
to  enjoin  obstruction  of  ditch  draining  highway,  A  suit  to  enjoin 
the  obstruction  of  a  ditch  which  drains  the  highway  may  be  prop- 
erly brought  by  /the  highway  commissioners  in  the  name  of  the 
town,  in  absence  of  any  provision  in  the  statute  to  the  contrary. 

2.  Drainage — when  a  ditch  carrying  waters  from  highway  is 
xvithin  the  act  of  i88p.  Where  a  land  owner  constructs  a  ditch 
across  his  land  up  to  the  limits  of  a  highway,  and  at  his  request 
the  highway  commissioners  connect  their  ditch  with  his,  so  as  to 
carry  the  water  from  the  highway  through  the  land,  such  ditch  is 
within  the  act  of  1889  concerning  ditches  constructed  by  mutual 
agreement  and  consent,  and  neither  the  land  owner  nor  his  grantee 
has  a  right  to  destroy  the  ditch  against  the  will  of  commissioners. 

3.  Same — record  by  commissioners  shoxving  agreement  to  con- 
struct a  ditch  is  not  necessary.  Proof  of  an  agreement  between 
highway  commissioners  and  a  land  owner  whereby  the  commis- 
sioners connected  a  ditch  with  one  constructed  by  the  land  owner 
may  be  made,  even  though  there  is  no  record  made  by  the  com- 
missioners of  such  agreement.  (People  v.  Madison  County,  125 
111-  334?  distinguished.) 
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Appeal  from  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  Wiluam  B.  Scholfield,  Judge,  presiding. 

John  J.  Arney,  Fred  J.  Barti^ett,  and  James  W. 
&  Edward  C.  Craig,  for  appellants. 

Brewer  &  Brewer,  and  Isley  &  Williams,  for  ap- 
pellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  bill  in  this  case  was  filed  in  the  name  of  the  town 
of  Crooked  Creek,  Cumberland  county,  by  its  commission- 
ers of  highways.  It  alleged  that  there  is,  and  has  been  for 
more  than  twenty  years,  a  public  highway  open  for  public 
travel  north  and  south  along  the  east  side  of  the  south-west 
quarter  of  the  north-west  quarter  of  section  22,  in  said 
town ;  that  Emma  King  is  the  owner  of  said  tract  of  land 
and  that  it  is  controlled  by  her  and  her  husband,  William 
King;  that  Emma  King  acquired  title  to  the  said  land  by 
conveyance  from  her  father,  James  McBride;  that  while 
James  McBride  was  the  owner,  and  more  than  twenty  years 
before  the  commencement  of  this  suit,  he  entered  into  an 
agreement  with  the  commissioners  of  highways  of  the  town 
of  Crooked  Creek  for  the  construction  of  a  ditch  from  said 
highw'ay  upon  and  across  said  land;  that  there  was  at  the 
time  of  the  said  agreement  a  ravine  or  draw  extending  in  a 
north-easterly  and  south-westerly  direction  across  the  said 
tract  of  land,  and  in  order  that  the  adjoining  lands  and 
said  highway  and  the  McBride  land  might  be  better  drained 
and  the  water  diverted  to  the  nearest  natural  outlet,  the 
ditch  was  constructed  by  the  mutual  consent  and  agree- 
ment of  the  parties;  that  it  has  ever  since  been  open  un- 
til in  April,  1910,  when  Emma  King  and  William  King 
caused  its  obstruction  where  it  leaves  the  highway  and  en- 
ters Emma  King's  land,  by  filling  it  with  dirt,  posts  and 
other  material.    The  bill  alleges  that  defendants  had  been 
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notified  to  remove  said  obstruction  but  refused  to  do  so; 
that  the  commissioners  of  highways  removed  said  obstruc- 
tion once,  but  the  defendants  placed  another  and  more  ef- 
fective obstniction  in  the  ditch  at  the  same  point  The  bill 
prays  that  defendants  be  required  to  remove  the  obstruction 
and  that  they  be  enjoined  from  preventing  or  obstructing 
the  flow  of  water  through  the  said  ditch  and  from  inter- 
fering in  any  manner  with  the  right  of  complainant  in  said 
ditch  or  the  right  to  drain  the  water  through  it.  Defend- 
ants demurred  to  the  bill  but  the  demurrer  was  overruled, 
and  they  answered  denying  the  construction  of  the  ditch 
by  agreement,  as  alleged  in  the  bill,  and  generally  denying 
the  material  averments  of  the  bill.  After  the  evidence  was 
heard,  defendants  asked  leave  to  amend  their  answer  by 
setting  up.  and  relying  on  sections  13  and  14  of  article  2 
of  the  constitution  of  Illinois  and  the  fifth  amendment  to 
the  constitution  of  the  United  States.  The  amendment  also 
set  up  that  there  was  an  adequate  remedy  at  law,  and 
that  in  October,  19 10,  the  commissioners  of  highways  con- 
structed a  new  ditch  upon  defendants'  land  about  three  feet 
south  of  where  the  old  ditch  had  been.  The  court  refused 
to  permit  the  filing  of  this  amendment.  Appellants  also 
filed  a  cross-bill,  alleging,  among  other  things,  that  the 
commissioners  had  collected  large  quantities  of  water  from 
contiguous  lands  in  the  ditches  constructed  along  the  pub- 
lic highway ;  that  they  had  constructed  a  levee  or  embank- 
ment across  one  of  the  ditches,  closing  it  up,  and  thereby 
caused  the  water  to  run  and  flow  upon  the  land  of  appel- 
lant Emma  King  in  greatly  increased  quantities,  thus  pre- 
venting its  flow  southwardly,  as  it  naturally  would  do  in 
the  absence  of  said  obstruction.  The  cross-bill  prays  that 
the  commissioners  of  highways  be  ordered  and  directed  to 
remove  said  embankment  from  said  ditch  and  open  said 
ditch  up,  and  that  they  be  enjoined  from  interfering  with 
the  flow  of  water  through  said  ditches  in  said  highway  and 
from  discharging  any  water  upon  the  land  of  the  cross- 
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complainant  Emma  King.  The  appellee  demurred  to  the 
cross-bill,  a  special  ground  of  demurrer  being  that  it  was 
not  germane  to  the  original  bill  but  sought  to  bring,  before 
the  court  other  and  distinct  matters  from  those  alleged  in 
the  original  bill.  The  court  sustained  the  demurrer  and 
dismissed  the  cross-bill.  The  cause  was  heard  upon  the 
original  bill,  answer  and  replication  and  a  decree  was  en- 
tered in  accordance  with  the  prayer  of  the  original  bill. 
This  appeal  is  prosecuted  from  that  decree. 

The  exact  situation  of  the  land  and  the  highway  is 
not  clear  from  the  record.  The  bill  alleges,  and  the  decree 
finds,  that  the  highway  is  on  the  east  side  of  the  land.  The 
bill  also  alleges  that  a  draw  extends  north-east  and  south- 
west in  the  land  and  that  the  water  flows  in  a  south-west- 
erly direction.  The  answer  and  cross-bill  allege  that  the 
highway  is  on  the  west  side  of  the  land.  We  are  unable 
to  find  that  any  witness  w^ho  testified  in  the  case  stated 
where  the  road  was  located  with  reference  to  the  land. 
Whether  the  road  is  on  the  east  or  west  side  of  the  land 
is  not  material  to  a  decision  of  the  case,  but  we  have  as- 
sumed that  its  location  is  correctly  described  in  the  bill  and 
the  decree. 

The  appellants  contend  that  this  suit  should  have  been 
brought  by  and  in  the  name  of  the  commissioners  of  high- 
ways. Section  i  of  article  5  of  the  Township  Organization 
act  authorizes  a  suit  at  law  or  in  equity  for  the  settlement 
of  any  controversy  that  may  arise  between  a  town  and  any 
individual  or  corporation,  such  suit  to  be  conducted  in  the 
same  manner  and  the  judgment  or  decree  to  have  like  ef- 
fect as  in  suits  or  proceedings  between  individuals  and  cor- 
porations. Section  2  provides,  that  "in  all  such  suits  or 
proceedings  the  town  shall  sue  and  be  sued  by  its  name, 
except  where  town  officers  shall  be  authorized  by  law  to 
sue  in  their  name  of  office  for  the  benefit  of  the  town." 
Certain  actions  are  authorized  to  be  brought  by  the  com- 
missioners of  highways  in  their  name  by  section  74  of  the 
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Road  and  Bridge  act,  but  not  actions  of  this  cliaracter. 
Certain  actions  are  authorized  to  be  brought  in  the  name 
of  the  town  by  the  commissioners  and  certain  other  actions 
in  the  name  of  the  town  by  the  supervisor,  but  suits  of  the 
character  here  involved  are  not  specifically  included  in  any 
of  those  provisions.  There  can  be  no  question  that  the  bill 
states  a  case  for  which  the  town  has  a  right  of  action.  We 
find  no  provision  of  the  statute  as  to  who  stall  bring  the 
suit,  but  the  authority  to  do  so  must  rest  in  someone.  The 
public  highways  and  ditches  of  the  town  are  under  the 
control  and  jurisdiction  of  the  commissioners  of  highways, 
and  in  the  absence  of  any  provision  to  the  contrary,  the 
duty  and  autliority  to  bring  the  necessary  actions  in  the 
name  of  the  town  for  the  preservation  of  the  public  higli- 
ways  and  ditches  rest  upon  the  commissioners. 

In  their  briefs  counsel  have  discussed  the  existence  of 
the  ditch  in  controversy  by  prescription,  by  dedication,  and 
by  mutual  license  and  consent  under  the  act  of  1889.  In 
the  view  we  take  of  the  case  it  will  be  unnecessary  to  dis- 
cuss the  sufficiency  of  the  proof  to  establish  the  ditch  by 
prescription  or  dedication. 

The  first  section  of  the  act  of  1889  provides  that  when 
a  drain  has  been  theretofore  or  should  thereafter  be  con- 
structed by  mutual  license,  consent  or  agreement  of  the 
owner  or  owners  of  adjoining  lands,  separately  or  jointly, 
so  as  to  make  a  continuous  line,  or  when  the  owner  or 
owners  of  adjoining  lands  should  thereafter,  by  mutual 
license,  consent  or  agreement,  be  permitted  to  connect  a 
drain  with  another  already  constructed,  or  when  the  owner 
of  lower  lands  connects  a  drain  to  a  drain  constructed  by 
the  owner  of  upper  lands,  such  drain  shall  be  held  to  be  a 
drain  for  the  mutual  benefit  of  the  lands  interested  therein. 
Section  3  provides  that  when  drains  have  been  so  con- 
structed none  of  the  parties  interested  shall  fill  or  obstruct 
them  except  by  the  consent  of  all  parties.  Said  section  3 
further  provides  that  the  license,  consent  or  agreement  of 
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the  parties  need  not  be  in  writing  but  may  be  by  parol,  and 
may  be  inferred  from  acquiescence.  By  section  4  it  is  pro- 
vided the  act  shall  not  apply  to  any  cause  pending  nor  de- 
prive any  party  of  the  right  he  then  might  have  to  revoke 
any  parol  license,  but  if  such  right  was  not  exercised  with- 
in one  year  from  the  time  the  act  took  effect  the  right  to 
revoke  should  be  forever  barred. 

The  proof  in  this  case  shows  that  in  the  neighborhood 
of  twenty  years  ago  James  McBride,  then  the  owner  of  the 
land  described  in  the  bill,  constructed  a  ditch  on  his  own 
land  up  to  the  highway.  His  fence  between  his  land  and 
the  highway  was  a  hedge,  and  believing  the  washing  of 
the  water  conducted  south  along  the  highway  threatened 
his  hedge  with  injury  or  destruction,  he  preferred  that  the 
water  be  turned  from  the  highway  into  the  ditch  he  had 
constructed  on  his  land.  He  met  the  commissioners  on 
the  land,  and  it  was  agreed  that  the  commissioners  should 
open  a  ditch  from  the  highway  across  the  fence,  to  connect 
with  the  ditch  McBride  had  constructed  on  his  land.  The 
ditch  was  along  the  line  of  a  depression  or  draw  through 
the  land.  The  commissioners  of  highways  were  of  opin- 
ion it  would  be  a  benefit  to  the  road,  and  in  pursuance  of 
the  agreement  constructed  a  ditch  from  the  highway  con- 
necting with  the  ditch  on  the  McBride  land.  The  ditch 
made  by  the  commissioners  has  never  been  closed,  nor  has 
the  ditch  on  the  McBride  land  until  it  was  closed  by  ap- 
pellants, in  1910.  The  action  of  the  water  changed  the 
south-westerly  part  of  it  slightly  from  its  original  channel, 
and  the  ditch,  from  partially  filling  up,  affected  the  rapid 
flow  of  the  water.  We  find  no  evidence  in  the  record  of 
any  work  done  to  keep  the  ditch  on  the  McBride  land  open, 
either  by  the  commissioners  or  McBride  or  his  grantee, 
after  it  was  originally  opened,  until  1910.  In  April  of  that 
year  Emma  King's  husband,  William  King,  requested  the 
commissioners  to  clean  out  the  ditch  through  her  field. 
They  did  so,  or  at  least  a  part  of  it,  at  a  cost  of  $to. 
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Afterwards  the  Kings  caused  a  dam  to  be  constructed 
across  the  ditch,  so  that  the  water  would  not  flow  through 
it.  The  effect  of  this  was  to  cause  the  water  to  flow  back 
and  stand  on  the  highway,  seriously  injuring  it. 

That  the  ditch  from  the  highway  was  extended  to  and 
connected  with  the  ditch  on  the  McBride  land  by  mutual 
agreement  and  consent  is  not  controverted.  It  was  not  re- 
voked, but  its  existence  as  a  mutual  ditch  was  recognized- 
by  the  request  of  Mrs.  King's  husband,  in  1910,  to  repair 
it,  and  the  action  of  the  commissioners  in  doing  so.  This 
work  was  done  on  the  land  of  Mrs.  King  and  with  road 
and  bridge  funds.  If  the  act  of  1889  is  applicable  to  this 
case, — and  we  think  it  is, — it  is  clear  appellants  had  no 
right  to  destroy  or  obstruct  the  ditch.  (Ribordy  v.  Mur- 
ray, 177  111.  134;  Wessels  v.  Colebank,  174  id.  618;  Funs- 
ton  V.  Hoffman,  232  id.  360.)  It  is  insisted,  however,  that 
the  work  done  in  1910  was  not  in  the  line  of  the  old  ditch 
but  was  about  three  feet  south  of  it.  It  appears,  as  we 
have  before  stated,  that  the  action  of  the  water  had  changed 
a  part  of  the  channel  slightly  but  not  materially.  One  of 
the  commissioners  testified  he  told  Mrs.  King's  husband 
about  that,  and  asked  whether  he  should  clean  out  the  old 
channel  or  the  new  one,  and  King  told  him  to  do  "which- 
ever was  handiest."  This  is  not  denied.  But  that  is  not 
material  here,  for  the  dam  was  not  placed  in  the  ditch 
where  the  work  was  done  in  1910  but  was  placed  in  the 
old  ditch.  The  only  explanation  made  by  King  to  the  com- 
missioners for  his  action  in  placing  a  dam  in  the  ditch  was 
that  he  did  not  w^ant  the  water  to  go  that  w^ay,  and  when 
asked  why  he  requested  the  commissioners  to  clean  it  out, 
said  he  did  not  tell  them  to  clean  out  a  part  of  it  and  not 
all  of  it.  We  think,  under  the  evidence  in  this  case,  the 
law  authorized  granting  the  relief  prayed. 

Appellants  insist  that  it  \vas  not  competent  to  prove  the 
agreement  between  the  commissioners  and  McBride  unless 
some  record  was  made  by  the  commissioners  of  their  action. 
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We  do  not  think  this  question  is  controlled  by  People  v. 
Madison  County,  125  111.  334.  That  was  a  petition  for 
mandamus  to  compel  the  board  of  supervisors  to  grant 
county  aid  to  build  a  bridge.  To  authorize  county  aid  the 
statute  provides  that  it  must  appear  a  necessity  exists  for 
the  construction  of  the  bridge ;  that  its  construction  would 
be  an  unreasonable  burden  on  the  town;  that  the  cost  ex- 
ceeds such  sum  as  could  be  raised  by  ordinary  taxation  for 
bridge  purposes  in  the  town  in  one  year  and  that  one-half 
the  necessary  funds  have  been  provided  by  the  town.  The 
court  held  these  facts  must  be  shown  by  the  record,  as  they 
are  jurisdictional.  It  is  true,  the  commissioners  act  by  vir- 
tue of  their  corporate  authority,  and  their  acts,  in  most 
instances,  can  be  proved  only  by  the  record,  but  the  act 
here  under  consideration  was  not  .required  to  be  made  a 
matter  of  record  to  render  it  valid.  (Town  of  Old  Town 
V.  Dooley,  81  111.  255.)  The  expense  of  connecting  their 
ditch  with  the  McBride  ditch  was  very  small,  and  the  fact 
that  they  did  agree  to  the  connection  was  evidenced  by 
their  making  it. 

Appellants  contend  that  the  court  erred  in  sustaining 
the  demurrer  to  the  cross-bill.  In  the  view  we  take  of  this 
case  appellants  have  not  been  prejudiced  by  the  action  of 
tlie  court  in  sustaining  the  demurrer  to  the  cross-bill. 

Appellants  were  not  prejudiced  by  the  ruling  of  the 
court  in  refusing  leave  to  amend  the  answer.  They  were 
deprived  of  no  right  they  were  entitled  to  in  making  their 
defense,  and  the  court  did  not  abuse  its  discretion  in  re- 
fusing to  permit  the  amendment. 

We  find  no  such  prejudicial  error  in  the  ruling  of  the 
court  in  the  admission  of  testimony  as  would  justify  a  re- 
versal of  the  decree,  and  it  is  therefore  affinned. 

Decree  affirmed. 
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LUI.U  Brand,  Defendant  in  Error,  vs,  Frank  C.  Brand, 
Haintiff  in  Error. 

Opinion  Hied  December  21,  igii. 

1.  CoNSTiTuTiONAi.  LAW — Constitutional  objection  not  affecting 
the  objector  cannot  be  urged.  An  objection  that  section  11  of 
chapter  68  of  the  Revised  Statutes,  relating  to  husband  and  wife, 
is  unconstitutional  in  so  far  as  it  applies  to  persons  in  the  peni- 
tentiary, cannot  be  urged  by  a  person  who  is  not  a  member  of  that 
class  and  whose  rights  are  in  nowise  aflfected  by  alleged  infringe- 
ment of  the  rights  of  members  of  such  class. 

2.  Same — rights  and  duties  of  husband  and  wife  are  subject  to 
statutory  enactment.  Persons  entering  into  the  marriage  relation 
assume  duties  and  obligations  in  which  the  State  is  interested  and 
which  it  may  enforce,  as  it  is  essential  to  the  welfare  of  society 
that  the  family  shall  be  cared  for  and  supported,  its  integrity  be 
maintained  and  its  members  prevented  from  becoming  objects  of 
charity  or  a  public  charge. 

3.  Same — section  11  of  act  concerning  husband  and  wife  im- 
poses no  new  duties.  Section  11  of  the  act  concerning  husband 
and  wife,  which  makes  the  property  of  a  husband  or  wife  who 
abandons  the  other  and  moves  to  another  State  and  remains  away 
a  year  chargeable  with  the  expenses  of  the  family  and  the  edu- 
cation of  the  children,  imposes  no  new  duties,  as  the  law  charges 
such  expenses  upon  the  property  of  both  husband  and  wife  though 
they  remain  in  the  State. 

4.  Same — section  11  of  the  act  concerning  husband  and  wife  is 
not  unconstitutional.  Section  11  of  the  act  concerning  husband 
and  wife,  which  provides  that  where  a  husband  or  wife  abandons 
the  other  and  moves  to  another  State  and  remains  away  a  year 
his  or  her  property  shall  be  chargeable  with  the  expenses  of  the 
family  and  the  education  of  the  children,  is  not  unconstitutional. 

5.  Words  and  phrases — words  "suit*'  and  "action"  are,  in  gen- 
eral  sense,  synonymous.  In  a  comprehensive  sense  and  as  a  gen- 
eral rule  the  words  "suit"  and  "action"  are  synonymous  and  are 
used  interchangeably  to  mean  any  legal  proceeding  in  a  court  for 
the  enforcement  of  a  right,  and  it  is  only  where  there  is  nothing 
requiring  a  different  construction  that  the  word  "action"  can  be 
limited  to  proceedings  at  law. 

6.  Jurisdiction — section  11  of  the  act  concerning  husband  and 
zvife  authorises  service  of  summons  by  publication.  The  proceed- 
ing contemplated  by  section  11  of  the  act  concerning  husband  and 
wife  is  for  the  purpose  of  subjecting  property  within  the  jurisdic- 
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tion  of  the  court  to  the  support  and  maintenance  of  the  abandoned 
husband  or  wife  and  the  family  and  not  for  the  recovery  of  a 
personal  judgment,  and  the  service  by  publication  under  the  Chan- 
cery act  was  the  service  intended  by  the  requirement  that  "notice 
of  the  proceedings  shall  be  given  as  in  ordinary  actions." 

7.  Husband  and  wife — the  purpose  of  section  11  is  not  to  take 
the  property  of  one  and  give  it  to  the  other.  The  purpose  of  sec- 
tion II  of  tiie  act  concerning  husband  and  wife  is  to  authorize  the 
abandoned  spouse  to  manage,  control,  sell  and  encumber  the  prop- 
erty of  the  other  as  shall  be  necessary,  in  the  judgment  of  the 
court,  for  the  support  and  maintenance  of  the  family  and  for  the 
purpose  of  paying  debts  of  the  other  or  debts  contracted  for  the 
support  of  die  family,  and  it  was  not  its  purpose  to  take  the  prop- 
erty of  the  abandoning  spouse  and  give  it  to  the  abandoned  one. 

8.  Same — court  should  ascertain,  by  hearing  evidence,  what  is 
necessary  for  needs  of  abandoned  spouse.  In  a  proceeding  by  an 
abandoned  spouse,  under  section  1 1  of  the  act  concerning  husband 
and  wife,  for  authority  to  manage,  encumber  or  sell  the  property 
of  the  other,  thp  court  must  determine,  by  hearing  evidence,  what 
amount  is  needed  and  must  make  such  orders  as  are  necessary  for 
the  protection  of  the  rights  of  both  parties,  and  it  is  error  to  give 
the  property  to  the  abandoned  spouse  by  authorizing  her  to  sell 
or  encumber  it  and  receive  the  proceeds  without  restriction. 

9.  Same — court  should  ascertain  how  much  is  necessary  for  a 
solicitor's  fee.  A  solicitor's  fee  is  a  necessary  expense  in  secur- 
ing the  rights  of  an  abandoned  spouse  under  section  11  of  the  act 
concerning  husband  and  wife,  and  is  to  be  classed  as  an  expense 
incurred  for  the  maintenance  of  the  family,  but  it  is  the  duty  of 
the  court  to  ascertain  how  much  is  necessary  for  that  purpose. 

Writ  of  Error  to  the  Circuit  Court  of  Carroll  county; 
the  Hon.  Oscar  E.  Heard,  Judge,  presiding. 

Ralph  E.  Eaton,  for  plaintiflf  in  error. 

John  O.  Kerch,  (Charles  E.  Stuart,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  February  23,  1909,  the  plaintiflf  in  error,  Frank  C. 
Brand,  and  the  defendant  in  error.  Lulu  Brand,  were  mar- 
ried in  Carroll  county.    As  soon  as.  the  marriage  ceremony 
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was  completed  the  plaintiff  in  error  left  and  abandoned  the 
defendant  in  error  and  removed  from  the  State,  and  has 
since  lived  in  the  city  of  Clinton,  in  the  State  of  Iowa.  He 
never  furnished  a  home  for  her  or  provided  in  any  man- 
ner for  her  support  and  maintenance  or  that  of  the  child 
which  was  bom  soon  after  the  marriage.  Under  the  will 
of  his  father  he  was  the  owner  of  an  undivided  one-third 
interest  in  a  farm  of  about  one  hundred  and  ninety  acres 
in  Carroll  county,  subject  to  an  estate  for  life  or  during 
widowhood  in  his  mother,  Ella  Brand.  On  April  ii,  191 1, 
the  defendant  in  error  filed  her  petition  in  the  circuit  court 
of  Carroll  county  against  the  plaintiff  in  error,  alleging 
the  above  facts  and  that  the  farm  was  worth  $25,000,  and 
praying  the  court  for  authority  to  manage,  control,  sell  and 
encumber  said  property  as  might  be  necessary  for  her  sup- 
port and  maintenance  and  for  the  purpose  of  paying  debts 
contracted  for  the  support  of  herself  and  their  child.  Up- 
on the  filing  of  the  petition  the  court  entered  an  order  re- 
straining the  plaintiff  in  error  from  alienating,  conveying 
or  encumbering  his  interest  in  the  real  estate.  Service  was 
had  to  the  June  term,  191 1,  of  the  court  by  publication  of 
notice  in  the  manner  provided  for  service  upon  non-resi- 
dents in  chancery.  The  plaintiff  in  error  was  defaulted  and 
proof  was  made  of  the  facts  alleged  in  the  petition,  and 
also  that  the  petitioner  had  no  means  of  support  and  worked 
for  a  living,  doing  housework  for  neighbors,  being  assisted 
by  her  parents,  who  paid  doctor's  bills  and  other  expenses. 
It  was  also  shown  that  a  few  days  before  the  hearing  the 
defendant  had  executed  a  quit-claim  deed  to  his  mother  of 
his  interest  in  the  real  estate.  The  court  thereupon  entered 
a  decree  in  the  following  language:  "That  the  petitioner, 
Lulu  Brand,  be  and  she  is  hereby  authorized  and  empow- 
ered to  sell  and  encumber  the  interest  of  the  defendant, 
Frank  C.  Brand,  in  the  above  described  real  estate,  to-wit, 
[describing  property,]  for  the  purpose  of  supporting  her- 
self and  family  and  for  paying  debts  contracted   for  the 
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support  of  the  defendant's  said  family  and  for  costs  and  ex- 
penses by  her  in  this  behalf  expended,  including  her  solic- 
itor's fees.  It  is  further  ordered  that  the  petitioner  pay 
the  costs  of  this  proceeding  out  of  the  proceeds  of  the  sale 
or  encumbrance  so  placed  by  her  upon  said  premises."  The 
record  has  been  brought  to  this  court  in  return  to  a  writ 
of  error. 

The  argument  for  the  plaintiff  in  error  is  under  three 
heads :  First,  that  section  1 1  of  chapter  68  of  the  Revised 
Statutes  of  1874,  authorizing  the  proceeding,  is  unconsti- 
tutional and  void;  second,  that  the  court  had  no  jurisdic- 
tion, because  there  was  no  service  of  summons  upon  the 
plaintiff  in  error;  and  third,  because  the  decree  is  unjust 
and  inequitable. 

The  section  is  as  follows:  **In  case  the  husband  or 
wife  abandons  the  other  and  leaves  the  State,  and  is  absent 
therefrom  for  one  year,  without  providing  for  the  mainte- 
nance and  support  of  his  or  her  family,  or  is  imprisoned  in 
the  penitentiary,  any  court  of  record  in  the  county  where 
the  husband  or  wife  so  abandoned  or  not  confined  resides, 
may,  on  application  by  petition,  setting  forth  fully  the  facts, 
if  the  court  is  satisfied  of  the  necessity  by  the  evidence,  au- 
thorize him  or  her  to  manage,  control,  sell  and  encumber 
the  property  of  the  other,  as  shall  be  necessary,  in  the  judg- 
ment of  the  court,  for  the  support  and  maintenance  of  the 
family,  and  for  the  purpose  of  paying  debts  of  the  other, 
or  debts  contracted  for  the  support  of  the  family.  Notice 
of  such  proceedings  shall  be  given  as  in  ordinary  actions, 
and  anything  done  under  or  by  virtue  of  the  order  or  de- 
cree of  the  court,  shall  be  valid  to  the  same  extent  as  if  the 
same  were  done  by  the  party  owning  the  property.'' 

The  objection  upon  constitutional  grounds  is,  that  the 
section  deprives  the  owner  of  his  property  without  due 
process  of  law  by  singling  out  from  among  offenders,  in 
general,  against  marital  rights  and  duties  two  classes  of  in- 
dividuals without  any  apparent  reason  and  depriving  them 
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of  their  property.  One  class  consists  of  those  who  are  con- 
fined in  the  penitentiary,  but  the  part  of  the  argument  re- 
lating to  the  validity  of  the  section  as  applied  to  that  class 
does  not  require  attention  for  the  reason  that  the  plaintiff 
in  error  is  not  a  member  of  the  class,  and  it  is  only  one  who 
is  deprived  of  a  constitutional  right  who  can  be  heard  for 
the  correction  of  the  wrong  done  to  him.  If  under  the  con- 
stitutional requirement  of  due  process  of  law  one  who  is 
confined  in  the  penitentiary  has  a  right  to  be  governed  by 
the  same  rules  as  residents  of  the  State  not  in  the  peniten- 
tiary in  respect  to  remedies  for  the  enforcement  of  marital 
obligations,  the  plaintiff  in  error  has  not  been  injured  by  an 
infringement  of  the  right. 

One  who  enters  into  the  marriage  relation  assumes  du- 
ties and  obligations  in  which  the  State  is  interested  and 
which  it  may  enforce.  It  is  essential  to  the  welfare  of  so- 
ciety and  the  State  that  the  family  should  be  cared  for  and 
supported,  its  integrity  maintained  and  its  members  pre- 
vented from  becoming  objects  of  charity  or  a  public  charge, 
and  the  relations  of  husband  and  wife  and  their  rights  and 
duties  are  subject  to  statutory  enactment.  The  General  As- 
sembly, in  the  legitimate  exercise  of  its  power,  has  made  it 
a  misdemeanor  for  a  husband  to  abandon  his  wife  without 
good  cause  and  neglect  and  refuse  to  maintain  and  provide 
for  her,  or  to  abandon  his  minor  child  or  children  within 
certain  ages  and  in  destitute  circumstances.  The  statute 
protects  the  husband  and  wife  from  compulsory  removal 
from  the  homestead  unless  another  suitable  homestead  is 
provided,  and  it  gives  to  married  women  who  without  their 
fault  live  separate  and  apart  from  their  husbands,  a  rem- 
edy, in  equity,  for  support  and  maintenance.  The  law  also 
charges  the  expenses  of  the  family  and  the  education  of 
the  children  upon  the  property  of  both  husband  and  wife, 
and  all  these  provisions  are  within  the  legislative  power  for 
the  purpose  of  compelling  the  performance  of  marital  du- 
ties.    It  is  true  that  this  section  only  applies  to  a  husband 
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or  wife  who  not  only  abandons  his  or  her  spouse,  but  who 
has  also  left  the  State  and  been  absent  therefrom  for  one 
year.  If  the  plaintiff  in  error  had  remained  in  this  State 
his  property  w^ould  have  been  chargeable  with  the  expenses 
of  the  family  and  the  education  of  the  children,  and  the 
section  imposes  no  new  duty  upon  him.  The  expenses  of 
the  family  are  chargeable  upon  the  property  of  both  hus- 
band and  wife,  but  where  the  owner  is  out  of  the  State  no 
personal  liability  could  be  enforced  by  creditors  and  numer- 
ous actions  ipr  small  amounts  would  be  necessary  to  reach 
property.  If,  as  counsel  says,  plaintiflf  in  error  has  a  con- 
stitutional right  to  live  across  the  State  line  in  Iowa  if  he 
prefers  to  do  so,  yet  if  he  also  prefers  to  leave  his  wife  and 
child  here,  and  refuses  to  furnish  them  a  home  and  support 
he  does  not  thereby  absolve  himself  from  his  marital  obli- 
gations. If  he  may  free  himself  from  a  liability  to  per- 
sonal judgment  by  leaving  the  State,  he  has  no  constitu- 
tional right  to  free  his  property  in  Carroll  county,  where 
he  left  his  wife,  from  a  lawful  charge  by  such  an  act.  The 
section  provides  for  legal  procedure,  service  of  process  and 
a  hearing,  and  there  is  no  want  of  due  process  of  law. 

It  is  next  urged  that  the  section  does  not  authorize  ser- 
vice by  publication  as  in  chancery  but  that  summons  must 
be  personally  served  on  a  defendant.  The  absurdity  of  at- 
tributing to  the  General  Assembly  an  intention  that  there 
should  be  personal  service  upon  one  beyond  the  limits  of 
the  State,  where  process  could  not  go,  is  apparent.  The 
argument  is  based  on  the  language  of  the  section  in  pro- 
viding for  notice  of  the  proceeding  as  in  ordinary  actions, 
and  upon  the  rule  that  the  word  "action*'  is  only  applicable 
to  proceedings  at  law  and  is  not  properly  applied  to  a  suit 
in  equity.  That  statement  was  made  in  Mahar  v.  O'Hara, 
4  Gilm.  424,  and  in  a  narrow  sense  it  is  correct,  but  it  can 
only  be  applied  where  there  is  nothing  requiring  a  different 
construction.  In  a  comprehensive  sense  and  as  a  general 
rule  the  words  "suit"  and  "action"  are  synonymous,  and 
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are  used  interchangeably  to  mean  any  legal  proceeding  in  a 
court  for  the  enforcement  of  a  right,  (i  Cyc.  716;  i  Am. 
&  Eng.  Ency.  of  Law, — 2d  ed. — 578;  Webster's  Int. 
Diet.)  The  term  "ordinary  actions''  was  not  used  in  this 
section  to  designate  an  action  at  law,  since  in  the  same  sen- 
tence the  words  "order  or  decree"  are  used,  and  the  section 
provides  that  the  court  may  make  an  order  or  decree,  which 
could  not  be  done  in  any  of  the  ordinary  forms  of  actions 
at  law.  While  process  must  ordinarily  be  served  personally 
upon  residents  of  the  State,  substituted  service  by  leaving 
a  copy  of  process  at  the  defendant's  residence  is  provided 
for  in  certain  classes  of  cases  and  is  regarded  as  actual  ser- 
vice, and  as  to  non-residents  of  the  State  constructive  ser- 
vice may  be  had  by  publication  in  actions  for  enforcement 
of  rights  in  specific  real  or  personal  property  which  is  sub- 
ject to  the  jurisdiction  of  the  court.  (Nelson  v.  Chicago, 
Burlington  and  Qttincy  Railroad  Co.  225  111.  197.)  The 
proceeding  contemplated  by  this  section  is  for  the  purpose 
of  subjecting  property  within  the  jurisdiction  of  the  court 
to  the  support  and  maintenance  of  the  abandoned  husband 
or  wife  and  the  family,  and  not  for  the  recovery  of  a  per- 
sonal judgment.  The  constructive  service  by  publication 
provided  by  the  Chancery  act  was  the  service  intended,  and 
was  valid  and  effectual. 

The  section  of  the  statute  is  free  from  any  objection 
made  to  it,  but  the  court  failed  to  observe  its  provisions 
and  the  last  objection  must  be  sustained.  The  decree  simply 
takes  the  property  of  the  plaintiff  in  error  and  gives  it  to 
the  defendant  in  error,  which  is  not  the  purpose  of  the  stat- 
ute. The  provision  is,  that  if  the  court  is  satisfied,  by  the 
evidence,  of  the  necessity,  it  may  authorize  the  abandoned 
spouse  to  manage,  control,  sell  and  encumber  the  property 
of  the  other  as  shall  be  necessary,  in  the  judgment  of  the 
court,  for  the  support  and  maintenance  of  the  family  and 
for  the  purpose  of  paying  debts  of  the  other  or  debts  con- 
tracted for  the  support  of  the  family.     No  question  con- 
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ceming  paying  debts  of  tlie  plaintiff  in  error  is  involved. 
The  court  can  only  exercise  judgment  as  to  what  is  nec- 
essary for  the  support  and  maintenance  of  the  family  and 
to  pay  debts  contracted  for  the  support  of  the  family,  by 
hearing  evidence  and  providing  such  amount  as  in  the 
judgment  of  the  court  is  necessary.  There  might  be  cases 
where  a  court  could  commit  to  an  abandoned  spouse  the 
management  and  control  of  a  farm  or  income-paying  prop- 
erty upon  such  conditions  as  would  protect  the  property  and 
the  rights  of  the  owner,  but  it  would  be  contrary  to  the 
statute  to  take  the  property  of  one  and  give  it  to  the  other 
by  an  authority  to  sell  or  encumber  it  and  receive  the  pro- 
ceeds. It  is  not  proper,  on  granting  a  divorce,  to  give  the 
wife  part  of  the  husband's  real  estate  in  fee,  where  there 
is  no  special  equity  in  the  particular  property  in  favor  of 
the  wife.  (Wilson  v.  Wilson,  102  111.  297.)  If  the  prop- 
erty of  the  plaintiff  in  error  is  to  be  encumbered,  it  would 
be  necessary  to  the  protection  of  his  rights  that  the  court 
should  fix  the  amount  of  the  encumbrance,  and  if  it  is  to  be 
sold,  compliance  with  the  statute  would  require  the  court  to 
ascertain  its  value,  the  price  at  w^hich  it  ought  to  be  sold, 
the  best  investment  of  the  proceeds,  and  any  other  matter 
necessary  for  the  protection  of  the  rights  of  the  parties, 
and  it  would  be  necessary,  by  means  of  a  trustee,  or  in 
some  other  way,  to  control  the  fund.  It  might  be  neces- 
sary to  change  the  amount  of  the  allowance  on  account  of 
changed  conditions  of  the  family.  The  solicitor's  fee  is  a 
necessary  expense  in  securing  the  rights  of  the  petitioner 
and  is  to  be  classed  as  an  expense  incurred  for  the  support 
and  maintenance  of  the  family,  but  the  duty  is  committed  to 
the  court  to  ascertain  how  much  is  necessary  for  that  pur- 
pose, which  involves  a  determination  of  the  amount  which 
may  be  paid  from  the  property  of  the  plaintiff  in  error. 
The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Commissioners  oi^  Sny  Island  Levee  Drainage 
District,  Defendants  in  Error,  vs.  H.  T.  Shaw  et  al. 
Plaintiflfs  in  Error. 

Opinion  Hied  December  21,  ipii, 

1.  Drainage — report  of  probable  amount  of  benefits,  required 
by  section  p  of  the  Levee  act,  is  not  conclusive.  The  report  of  the 
probable  aggregate  amount  of  benefits,  which  is  required  by  sec- 
tion 9  of  the  Levee  act,  is  a  preliminary  report  and  is  merely  ad- 
visory to  the  court,  and  is  not  conclusive  of  the  amount  which  may 
ever  be  raised  on  the  lands  of  the  district  by  special  assessment. 

2.  Same — limitation  on  amount  of  special  assessment  in  drain- 
age districts.  The  only  limitation  found  in  the  statute  or  consti- 
tution upon  the  amount  that  may  be  raised  by  special  assessment 
against  the  lands  of  the  district  is  that  the  amount  raised  must  not 
exceed  the  benefits,  and  the  assessment  must  be  spread  in  such  a 
way  that  ho  land  will  be  burdened  with  more  than  its  proportion- 
ate share  of  the  cost  of  the  improvement. 

3.  Same — extent  to  which  assessment  is  limited  by  report  as  to 
aggregate  amount  of  benefits.  The  aggregate  amount  of  benefits 
which  the  commissioners  are  required  to  report  under  clause  3  of 
paragraph  7  of  section  9  of  the  Levee  act  means  those  which  will 
accrue  to  the  lands  of  the  district  from  the  repairing  or  comple- 
tion of  work  theretofore  constructed  under  any  law  of  the  State, 
and  the  limit  on  the  assessment,  by  such  report,  applies  only  to 
such  work. 

4.  Same — district  organized  under  the  Levee  act  is  not  limited 
to  repairing  or  completing  the  work  theretofore  done,  A  drainage 
district  organized  under  the  Levee,  act  of  1879  takes  its  life  and 
powers  from  the  statute  and  is  not  limited  to  the  repairing  and 
completion  of  the  work  theretofore  done  but  is  authorized  and  re- 
quired to  furnish  drainage  for  the  entire  district,  even  though,  in 
order  to  perform  its  full  duty,  it  may  have  to  construct  improve- 
ments not  contemplated  when  the  preliminary  report  was  made, 
before  the  district  was  organized. 

5.  Same — legislature  has  power  to  authorise  additional  assess- 
ment upon  petition  of  the  commissioners.  Since  the  amendment  of 
the  constitution  in  1878  it  rests  within  the  discretion  of  the  legis- 
lature to  determine  whether  additional  assessments  in  drainage 
districts  shall  be  levied  upon  the  initiative  of  the  land  owners  of 
the  district  or  the  commissioners,  and  hence  the  provision  of  sec- 
tion 37  of  the  Levee  act  authorizing  such  additional  assessment  on 
petition  of  the  commissioners  is  not  invalid. 


Digitized  by  LjOOQ  IC 


Dec  MI.]       Sny  Island  Drainage  Dist.  v,  Shaw.       143 

6.  Same — objection  to  the  sufficiency  of  itemized  statement  of 
commissioners  comes  too  late  on  appeal.  Where  no  objection  to 
the  suflSciency  of  the  itemized  statement  of  accounts  filed  with  the 
petition  of  drainage  commissioners  for  an  additional  assessment  is 
made  in  the  county  court  in  any  way,  the  objection  cannot  be 
raised  in  a  proceeding  to  review  the  judgment  confirming  the  as- 
sessment, as  the  filing  of  such  statement  is  not  jurisdictional. 

7.  Same — section  44  of  the  Levee  act,  concerning  petition  to 
abandon  an  assessment  proceeding,  construed.  Section  44  of  the 
Levee  act,  concerning  the  filing  of  a  petition  to  abandon  a  pro- 
ceeding to  levy  an  assessment  before  the  contract  for  the  proposed 
work  shall  have  been  let,  applies  only  to  such  orders  and  proceed- 
ings as  are  made  and  take  place  before  the  contract  is  let  for  the 
construction  of  the  original  work  provided  for  at  the  time  of  the 
organization  of  the  district,  and  not  to  assessments  to  be  levied  for 
additional  work  necessary  to  drain  lands  not  sufficiently  drained 
by  the  original  system  or  to  carry  out  the  original  plans. 

8.  Same — provisions  of  section  57  of  Levee  act  are  within  the 
title  of  the  general  act.  The  title  of  the  Levee  act  as  originally 
passed  stands  for  the  entire  act  and  each  section  thereof,  and  for 
the  several  amendments  which  have  been  passed  as  independent 
sections  or  added  by  way  of  amendment  to  the  original  sections, 
and  such  title  is  broad  enough  to  include  the  various  provisions  of 
section  37  of  such  act  as  amended,  as  well  as  the  subjects  of  its 
other  sections. 

9.  Same — section  J7  of  Levee  act  does  not  provide  for  assess- 
ment without  notice.  Section  37  of  the  Levee  act,  as  amended  in 
1909,  does  not  provide  for  an  assessment  without  notice  to  the  land 
owners,  as  it  expressly  provides  for  two  weeks'  notice  in  conform- 
ity to  the  provisions  of  section  3  "of  this  act,"  which  means  sec- 
tion 3  of  the  act  of  which  such  section  37,  as  amended,  is  a  part. 

10.  Same — an  objection  that  petition  does  not  give  names  of  all 
land  owners  cannot  be  first  raised  on  appeal.  Section  37  of  the 
Levee  act,  as  amended,  does  not  expressly  require  a  petition  for 
an  additional  assessment  to  give  the  names  of  all  the  land  owners 
of  the  district,  and  even  though  the  requirement  may  be  necessary 
under  section  2  of  the  act,  yet  an  objection  that  the  petition  is  in- 
sufficient in  that  respect  cannot  be  raised  for  the  first  time  in  a 
court  of  review. 

11.  Same — affidavit  of  non-residence  in  a  drainage  assessment 
proceeding  may  be  amended.  An  affidavit,  filed  with  the  petition 
for  an  additional  drainage  assessment,  which  states  that  there  are 
certain  unknown  land  owners,  and  that  the  affiant,  upon  diligent 
inquiry,  was  unable  to  ascertain  who  they  were,  may  be  amended 
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by  leave  of  court,  under  section  4  of  the  Levee  act,  to  show  the 
fact  that  the  affiant,  upon  diligent  inquiry,  was  unable  to  ascertain 
the  residence  of  the  said  non-resident  land  owners. 

12.  Same — a  party  not  affected  by  a  defective  affidavit  of  non- 
residence  cannot  complain  thereof.  Sections  60  and  61  of  the 
Levee  act  provide  a  method  whereby  non-residents  who  have  not 
been  properly  served  by  publication  or  who  have  not  entered  their 
appearance  prior  to  confirmation  may  subsequently  be  brought  in- 
to court  and  made  parties,  and  where  no  non-resident  land  owner 
objects  to  the  sufficiency  of  the  affidavit  of  non-residence  the  other 
land  owners  cannot  object  for  him  in  a  court  of  review. 

13.  Same — general  appearance  waives  a  defective  notice.  De- 
fects in  the  notice  given  by  drainage  commissioners  for  the  hear- 
ing before  the  jury  upon  the  question  of  benefits  are  waived  by 
all  land  owners  who  appear  and  are  heard  upon  that  question. 

14.  Same — parties  not  injured  by  commissioners'  amendment  of 
roll  cannot  complain.  The  fact  that  the  drainage  commissioners, 
by  leave  of  court,  amended  the  roll  of  assessments  by  adding  there- 
to certain  omitted  property  and  by  assessing  benefits  to  the  high- 
ways of  the  district,  furnishes  no  ground  for  complaint  by  the  land 
owners  generally,  where  the  owners  of  the  lands  so  added,  and  the 
commissioners  of  highways,  do  not  complain. 

15.  Same — the  assessment  roll  is  admissible  and  makes  a  prima 
facie  case  unless  overcome.  The  provision  of  the  Levee  act  that 
the  roll  of  assessments  of  the  commissioners  shall  make  a  prima 
facie  case  implies  that  such  roll  may  be  admitted  in  evidence  and 
when  so  admitted  will  authorize  a  verdict  confirming  the  assess- 
ment as  made,  unless  the  prima  facie  case  is  overcome  by  the 
objecting  land  owners;  and  while  it  is  not  necessary  for  the  com- 
missioners to  testify,  in  the  first  instance,  as  to  the  basis  of  the 
assessment,  it  is  not  ground  for  reversing  the  judgment  of  con- 
firmation that  they  were  allowed  to  so  testify  when  the  assessment 
roll  was  admitted. 

16.  Same — what  does  not  render  assessment  roll  inadmissible. 
The  fact  that  the  commissioners'  roll  of  assessments  also  contained 
an  estimate  of  the  damages  does  not  render  the  roll  inadmissible, 
where  the  jury  are  instructed  not  to  consider  that  part  of  the  roll, 
but  that  in  making  up  their  finding  upon  the  question  of  damages 
they  shall  be  governed  by  the  evidence  submitted  to  them  on  that 
question  other  than  the  roll  of  assessments. 

Writ  of  Error  to  the  County  Court  of  Pike  county; 
the  Hon.  Paul  F.  Grote,  Judge,  presiding. 
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This  was  a  petition  filed  by  the  commissioners  of  Sny 
Island  Levee  Drainage  District,  under  the  provisions  of 
section  37  of  the  Levee  act,  to  levy  an  assessment  of  $250,- 
000  to  provide  funds  with  which  to  straighten  and  deepen 
the  main  channel  of  said  drainage  district.  A  large  num- 
ber of  the  land  owners  of  the  district  appeared  and  filed 
objections  to  the  assessment  and  its  confirmation.  The  pe- 
tition was  amended  and  the  proposed  assessment  was  re- 
duced in  amoimt.  The  objections  were  overruled  and  an 
assessment  of  $160,000  was  spread  upon  tlie  lands  of  the 
district  and  confirmed,  and  the  objectors  have  sued  out  tliis 
writ  of  error  to  review  said  judg^ient  of  confirmation. 

The  Sny  Island  Levee  Drainage  District  was  organized 
in  1880  for  the  purpose  of  draining  and  protecting  from 
overflow  about  110,000  acres  of  land  situated  in  Adams, 
Pike  and  Calhoun  counties  and  lying  between  the  Missis- 
sippi river  and  the  bluffs  on  the  east.  Through  this  terri- 
tory there  runs  a  natural  channel,  which  leaves  the  river 
near  Quincy  and  after  traversing  the  lands  of  the  district 
for  about  fifty  miles  returns  to  the  river.  This  channel  was 
adopted  at  the  time  of  the  organization  of  the  district  and 
now  is  the  main  channel  of  the  district,  and  is  commonly 
called  the  Sny  Carte,  and  this  is  the  channel  proposed  to 
be  straightened  and  deepened.  Prior  to  1880  these  lands 
had  been  organized  into  a  drainage  district  under  the  act  of 
1 871,  and  a  levee  had  been  projected  and  in  part  completed 
from  the  river  near  the  head  of  the  Sny  Carte,  and  on  its 
east  bank,  to  the  river  near  the  mouth  of  the  Sny  Carte, — 
in  all  about  fifty  miles  in  length.  After  this  court,  in  Up- 
dike  v.  Wright,  81  III.  49,  and  Webster  v.  Lez^ee  Comrs. 
(unreported,)  had  held  that  a  levee  along  a  river  as  an  in- 
dependent work  was  unauthorized  by  the  statute  then  in 
force  or  by  the  constitution,  and  after  the  amendment  of 
section  31  of  article  4  of  the  constitution  had  been  adopted 
in  1878  and  the  Levee  act  of  1879  had  been  passed,  the 
Sny  Island  Levee  Drainage  District  was  organized  under 
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the  ajct  of  1879.  It  was  doubtless  intended  by  its  projectors 
that  the  Sny  Island  Levee  Drainage  District  should  take 
the  place  of  the  old  district  and  complete  and  maintain  the 
work  which  the  old  district  had  commenced  but  by  reason 
of  its  illegality  was  unable  to  complete  and  maintain, — that 
is,  levee  the  Sny  Carte  on  its  east  bank  from  its  head  to 
its  mouth  and  thereby  shut  out  from  the  district  the  over- 
flow of  the  Mississippi  river, — ^and  the  completion  of  said 
levee  and  the  improvement  of  the  Sny  Carte  represent  sub- 
stantially the  work  done  in  the  district  thus  far.  From  the 
organization  of  the  district  until  the  present  petition  was 
filed,  assessments  aggregating  $472,000  have  been  levied 
upon  the  lands  of  the  district.  In  addition  to  this  an  an- 
nual assessment  for  repairs  of  $19,000  has  been  levied,  and 
the  general  government  at  one  time  appropriated  $50,000 
with  which  to  repair  and  maintain  tlie  levee.  It  appears, 
therefore,  that  at  least  three-quarters  of  a  million  dollars 
have  been  used  in  the  district  since  its  organization.  As  a 
result  of  this  expenditure  the  lands  of  the  district  have  been 
greatly  increased  in  value  and  are  now  worth  many  mil- 
lions of  dollars.  It  appears  a  number  of  creeks  which  have 
extensive  watersheds  outside  of  the  district  flow  into  the 
district  from  the  east  and  empty  their  waters  into  the  Sny 
Carte,  and  the  waters  of  the  river  on  the  north  having  been 
shut  out  of  the  old  channel  of  the  Sny  Carte  by  a  levee  at 
that  point  and  its  current  thereby  largely  destroyed,  the 
silt  and  debris  brought  into  the  Sny  Carte  from  the  said 
creeks  have  greatly  reduced  its  size,  and  it  was  represented 
to  the  court  in  the  petition  that  unless  the  Sny  Carte  was 
straightened  and  deepened  the  lands  of  the  district  would 
be  greatly  damaged,  and  that  at  the  time  the  petition  was 
filed  a  considerable  portion  of  the  lands  of  the  district,  by 
reason  of  the  choking  up  of  the  main  channel  of  the  dis- 
trict, were  without  sufficient  drainage.  It  also  was  repre- 
sented that  the  district  was  without  funds  to  pay  for  the 
work  of  straightening  and  deepening  the  Sny  Carte  and 
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that  it  was  necessary  to  levy  an  assessment  for  that  pur- 
pose. In  brief,  this  was  the  situation  of  the  district  at  the 
time  the  petition  was  filed. 

Numerous  questions  have  been  raised  upon  this  record, 
which  is  voluminous,  and  we  will  take  them  up  in  the  order 
in  which  counsel  have  considered  them  in  their  respective 
briefs  and  dispose  of  them,  or  such  of  them  as  we  deem 
necessary  for  the  proper  disposition  of  this  writ  of  error. 

W.  E.  Wii^IvIams,  a.  Clay  Williams,  and  Frank  J. 
Penick,  for  plaintiffs  in  error. 

Anderson  &  Matthews,  and  Willliam  Mumford, 
for  defendants  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

First — Section  9  of  the  Levee  act  (Kurd's  Stat.  1909, 
chap.  42,  p.  859,)  requires  the  commissioners,  immediately 
after  their  appointment,  to  examine  all  the  lands  proposed 
to  be  drained  or  protected,  and  in  case  the  prayer  of  the 
petition  is  for  the  purpose  of  repairing  and  maintaining  a 
levee  or  levees,  ditch  or  ditches,  theretofore  constructed  un- 
der any  law  of  this  State,  to  report  to  the  court  what  lands 
will  be  benefited  thereby  and  the  probable  aggregate  amount 
of  such  benefits.  The  commissioners,  in  accordance  with 
the  mandate  of  the  statute,  reported  the  probable  aggregate 
amount  of  benefits  to  the  lands  of  the  district  from  the 
repairing  and  maintaining  of  the  levee  or  levees,  ditch  or 
ditches,  theretofore  constructed  was  the  sum  of  $500,000, 
and  it  is  said  that  finding  is  binding  upon  the  district,  and 
that  no  greater  sum  than  $500,000  can  be  raised  in  the  dis- 
trict by  special  assessment  with  which  to  pay  for  improve- 
ments, regardless  of  the  amount  of  actual  benefits  which 
would  accrue  to  the  lands  of  the  district  from  the  improve- 
ment, and  as  it  appears  that  $472,000  has  already  been 
raised  by  special  assessment  in  the  district,  this  assessment 
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is  excessive  by  $132,000  and  that  it  cannot  be  sustained. 
The  report  required  by  section  9  is  a  preliminary  report 
and  is  merely  advisory  to  the  court,  and  is  not,  we  think, 
conclusive  of  the  amount  that  may  be  raised  by  special  as- 
sessment in  the  district.  In  Michigan  Central  Railroad  Co. 
v.  Spring  Creek  Drainage  District,  215  111.  501,  in  speak- 
ing of  the  legal  effect  of  the  report  required  to  be  made 
under  section  9,  it  was  said  (p.  504)  :  **This  report  is  in 
no  way  conclusive  as  to  any  of  the  matters  contained  in 
it."  We  think  this  must  necessarily  be  true,  as  at  the  time 
the  report  is  made  the  district  is  not  organized  and  may 
never  be  organized,  and  the  report  as  to  what  lands  will  be 
benefited  and  the  probal^le  aggregate  amount  of  such  bene- 
•  fits  is  made  by  the  commissioners  to  the  court  in  order  that 
the  court  may  be  advised  upon  the  question  whether  the 
district  should  be  organized,  and  is  not  made  for  the  pur- 
pose of  fixing  benefits  as  a  basis  for  future  assessments. 
The  only  limitation  upon  the  amount  that  may  be  raised  by 
special  assessment  against  the  lands  of  the  district  found  in 
the  statute  or  constitution  is  that  the  amount  raised  must 
not  exceed  the  benefits,  and  that  they  must  be  spread  in 
such  a  way  that  no  land  will  be  Inirdened  with  a  greater 
amount  than  its  proportionate  share  of  the  cost  of  the  im- 
provement. It  is  clear  that  by  clause  3  of  paragraph  7  of 
section  9  of  the  Levee  act,  by  virtue  of  which  the  finding 
was  made  by  the  commissioners,  the  assessment  is  limited 
by  the  probable  aggregate  amount  of  benefits  which  will 
accrue  to  the  lands  of  the  district  from  the  repairing  or 
completion  of  work  theretofore  constructed  under  any  law 
of  this  State,  (Blake  v.  People,  109  111.  504,)  and  must  be 
held  to  apply  here  only  to  the  benefits  to  accrue  to  the  lands 
of  the  district  by  the  repairing  or  completion  of  the  levee 
or  levees  constructed  by  the  old  district  to  confine  the  wat- 
ers of  the  Sny  Carte.  The  district,  however,  as  organized 
was  not  limited  to  that  improvement,  but  it  takes  its  life 
and  chartered  powers  from  the  statute,  (People  v.  Lease, 
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248  111.  187,)  and  it  is  not  only  authorized  but  is  required 
to  furnish  drainage  to  the  entire  district.  (Bifider  v.  Lang- 
horst,  234  111.  583.)  In  order  to  perform  its  full  duty  to 
all  the  lands  in  the  district  it  may  be  required  to  construct 
improvements  not  contemplated  at  the  time  the  preliminary 
report  was  made,  before  the  district  was  formed.  To  hold 
that  a  district  is  concluded  as  to  the  amount  which  it  can 
lawfully  raise  by  special  assessment  by  the  amount  found 
as  the  probable  aggregate  amount  of  benefits  by  the  com- 
missioners in  the  preliminary  report  required  to  be  made 
by  section  9,  would  be  in  many  instances  to  so  tie  the  hands 
of  the  district  as  to  render  its  organization  futile  and  abor- 
tive. This  was  an  additional  assessment  made  to  pay  for 
work  not  contemplated  at  the  time  the  district  was  organ- 
ized, and  is  not  controlled  by  the  decision  in  Morgan  Creek 
Drainage  District  v.  Hawley,  240  111.  123]  Our  conclusion 
is  that  the  district  was  not  limited  in  the  amount  it  might 
raise  by  special  assessment  by  the  finding  of  the  commis- 
sioners that  the  probable  aggregate  amount  of  the  benefits 
was  $500,000. 

Second — It  is  next  contended  that  the  commissioners 
were  powerless  to  file  a  petition  to  levy  this  assessment,  and 
that  in  no  event  could  it  be  levied  except  upon  the  petition 
of  a  majority  of  the  land  owners  representing  one-third  in 
area  of  the  lands  of  the  district. 

Section  37  of  the  Levee  act,  in  part,  is  as  follows :  "And 
assessments  from  time  to  time  may  be  levied  on  the  land 
within  any  district  when  it  shall  appear  to  the  court  that 
the  previous  assessment  or  assessments  have  been  expended 
or  are  inadequate  to  complete  such  work,  or  are  neces- 
sary for  maintenance  or  repair,  or  when  it  shall  become 
necessary  for  the  construction  of  additional  work,  or  the 
completion  of  any  work  already  commenced  within  any 
drainage  district  to  insure  the  protection  or  drainage  of  the 
lands  in  said  district,  under  the  direction  and  order  of  the 
court,  or  to  pay  obligations  incurred  for  the  current  ex- 
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penses  of  said  district  or  in  the  keeping  in  repair  and  pro- 
tection of  the  work  of  such  district,  on  a  petition  of  a 
majority  of  the  land  owners  within  said  district  who  are  of 
lawful  age  and  represent  at  least  one-third  in  area  of  such 
lands,  or  on  the  petition  of  the  commissioners,  accompanied 
by  an  itemized  statement  of  accounts  made  by  the  commis- 
sioners under  oath,  showing  the  moneys  received  by  the 
district  and  the  manner  in  which  they  have  httri  expended, 
together  with  the  plats  and  profiles  of  such  additional  work 
and  estimated  cost  of  the  same." 

It  is  clear  from  the  language  of  said  section  that  it  was 
the  intention  of  the  legislature  that  an  additional  assess- 
ment or  assessments  might  be  levied  upon  the  lands  of  a 
drainage  district  organized  under  the  Levee  act,  upon  either 
the  petition  of  a  majority  of  the  land  owners  representing 
one-third  of  the  lands  of  the  district  or  the  commissioners, 
when  it  was  made  to  appear  to  the  court  that  the  moneys 
theretofore  raised  by  assessment  had  been  expended  or 
were  inadequate  or  were  not  sufficient  for  maintenance  or 
repairs,  or  where  it  was  necessary  that  more  money  be 
raised  to  pay  for  additional  work  or  for  the  completion 
of  work  already  commenced,  and  unless  it  can  be  said  that 
the  legislature  is  powerless  to  authorize  an  additional  as- 
sessment or  assessments  to  be  levied  upon  the  petition  of 
the  commissioners,  this  contention  of  the  plaintiffs  in  error 
cannot  be  sustained.  In  Fountain  Head  Drainage  District 
v.  Wright,  228  111.  208,  the  assessment  was  levied  upon  the 
petition  of  the  commissioners  and  approved,  and  in  Binder 
V.  Langhorst,  supra,  it  was  held  in  a  proper  case  the  com- 
missioners might  be  coerced  by  mandamus  to  levy  an  ad- 
ditional assessment  or  assessments  with  which  to  furnish 
complete  drainage  to  the  district.  Since  the  amendment  to 
the  constitution  in  1878  it  rests  within  the  discretion  of 
the  legislature  to  determine  whether  additional  assessments 
shall  be  levied  upon  the  initiative  of  the  commissioners  or 
the  land  owners  of  the  district.     {Blake  v.  People,  supra; 
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Kilgour  v.  Drainage  Comrs.  iii  111.  342;  Huston  v.  Clark, 
112  id.  344;  Owners  of  Lands  v.  People,  113  id.  296.) 
The  argument  of  the  plaintiffs  in  error  that  an  assessment 
cannot  be  levied  upon  the  lands  of  a  district  other  than  up- 
on the  application  of  the  land  owners  of  the  district,  based 
upon  Updike  v.  Wright,  supra,  is  without  force,  as  the  con- 
stitutional amendment  was  adopted  with  the  obvious  pur- 
pose of  meeting  the  decision  in  that  case.  Our  conclusion 
is  that  this  assessment  was  properly  levied  upon  the  peti- 
tion of  the  commissioners. 

We  are  also  of  the  opinion  that  the  contention  that  the 
itemized  statement  of  accounts  filed  with  the  petition  by  the 
commissioners  is  insufficient  to  give  the  court  jurisdiction 
to  levy  this  assessment  cannot  be  sustained.  The  sufficiency 
of  the  statement  was  not  challenged  in  the  court  below  by 
motion  or  objection  and  the  filing  of  said  statement  is  not 
jurisdictional.  Had  the  sufficiency  of  the  statement  been 
challenged  in  the  court  below  and  been  found  to  be  insuffi- 
cient it  could  have  been  corrected  by  amendment,  and  the 
land  owners  of  the  district  cannot  now  for  the  first  time 
raise  the  question  of  the  insufficiency  of  the  itemized  state- 
ment filed  by  the  commissioners  with  their  report.  Foun- 
tain Head  Drainage  District  v.  Wright,  supra;  Lovell  v. 
Sny  Island  Drainage  District,  159  111.  188;  Spring  Creek 
Drainage  District  v.  Elgin,  Joliet  and  Eastern  Railway  Co, 
249  id.  260. 

Third — After  the  commissioners  had  filed  their  roll  of 
assessment  of  benefits  and  damages,  and  before  a  jury  was 
empaneled  to  make  the  assessment,  a  petition  was  filed,  un- 
der section  44  of  the  Levee  act,  asking  that  the  proceeding 
to  levy  this  assessment  be  abandoned.  The  commissioners 
and  certain  land  owners  of  the  district  made  a  motion  to 
strike  the  petition  from  the  files,  which  motion  was  allowed 
and  the  petition  was  stricken,  and  the  action  of  the  court 
in  striking  the  petition  to  abandon  has  been  assigned  as 
error.     Section  44  provides  that  if,  at  any  time  before  the 
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contract  for  the  construction  of  the  proposed  work  shall 
have  been  let,  a  petition  shall  be  presented  to  the  county 
court  to  abandon  the  work,  signed  by  not  less  than  two- 
thirds  in  number  of  all  the  land  owners  assessed  for  bene- 
fits in  the  district  to  which  the  petitioners  belong,  whose 
aggregate  assessment  amounts  to  not  less  than  one-half  the 
cost  of  the  proposed  work,  and  all  debts  and  expenses  in- 
curred up  to  the  time  of  the  filing  of  the  petition  have  been 
paid,  the  court  shall  enter  an  order  upon  its  records  grant- 
ing the  prayer  of  said  petitioners  upon  the  conditions  speci- 
fied in  that  section  of  the  statute.  If  it  be  conceded  that  the 
petition  here  was  in  proper  form  and  that  it  was  signed  by 
the  requisite  number  of  land  owners,  still  we  do  not  think 
the  court  erred  in  striking  the  petition  from  the  files.  It 
was  but  asking  the  court  to  undo  what  it  had  just  deter- 
mined to  do, — that  is,  order  the  levy  of  said  assessment, — 
and  amounted  to  no  more  than  a  petition  for  a  rehearing 
or  a  motion  for  a  new  trial,  and  no  sufficient  reason  was 
shown  why  the  prayer  of  said  petition  should  have  been 
granted. 

There  is  another  sufficient  reason  why  the  court  did  not 
err  in  striking  the  petition  to  abandon  from  the  files,  which 
is,  that  section  44  does  not  apply  to  every  order  of  the 
court  providing  for  the  levy  of  an  assessment  upon  the 
lands  of  the  district,  but  only  applies  to  such  orders  and 
proceedings  as  are  made  and  take  place  before  the  contract 
is  let  for  the  construction  of  the  original  system  of  drain- 
age provided  for  at  the  time  of  the  organization  of  the 
district,  and  does  not  apply  to  assessments  levied  for  addi- 
tional work  to  be  done  in  the  district  to  drain  lands  in  the 
district  which  are  not  sufficiently  drained  by  the  original 
system,  or  for  additional  work,  or  to  complete  work  being 
constructed  in  accordance  with  the  original  plans  adopted 
for  drainage  at  the  time  of  the  organization  of  the  district. 

The  scope  and  office  of  section  44  were  before  this  court 
in  Soran  v.  Union  DraUiage  District^  215  111.  212,  where 
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a  sub-district  was  sought  to  be  abandoned  and  a  petition 
to  abandon  was  stricken  from  the  files.  In  that  case,  on 
page  214,  it  was  said:  "The  appellants  claim  that  under 
the  provisions  of  this  section,  upon  the  filing  of  the  proper 
petition  to  abandon,  the  court  had  no  discretion  in  the 
matter  but  should  have  dismissed  the  petition.  We  do 
not  think  this  contention  is  sound.  Section  44  is  one  of 
seventy-four  sections  composing  the  Drainage  act  of  May 
29,  1879.  This  act  provides  the  successive  steps  for  the 
establishing  of  a  complete  system  of  drainage,  including  the 
organization  of  the  district,  the  appointment  of  the  com- 
missioners, the  levy  of  the  tax,  the  letting  of  the  con- 
tract, etc.  Section  44  provides  a  method  of  abandoning  the 
work  before  the  contract  is  let.  The  contract  referred  to 
in  the  section  is  the  contract  for  the  original  ditch  or  sys- 
tem of  drainage.  It  does  not  refer  to  additional  work  in 
order  to  drain  lands  which  are  not  sufficiently  drained  by 
the  original  system.  Section  59,  before  being  amended, 
provided  for  the  construction  of  additional  ditches  after 
the  original  assessment  had  been  made,  in  order  to  afford 
complete  drainage  to  lands  not  sufficiently  drained  under 
the  original  profiles,  plans  and  specifications.  If  this  pe- 
tition for  additional  drainage  had  been  filed  before  the 
original  contract  had  been  let  another  question  would  be 
presented,  but  as  the  original  contract  had  been  let  before 
the  petition  for  additional  drainage  was  filed,  section  44 
did  not  apply." 

The  court  did  not  err  in  striking  the  petition  from 
the  files. 

Fourth — It  is  further  contended  that  section  37  of  the 
Levee  act  is  unconstitutional,  first,  because  that  section,  as 
amended,  contains  more  than  one  subject,  which  subjects 
are  not  expressed  in  its  title;  second,  because  that  section 
does  not  provide  for  notice  to  the  land  owners  of  an  as- 
sessment levied  by  virtue  of  its  provisions;  and  third,  be- 
cause that  section  provides   for  the  levy  and  assessment 
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upon  lands  of  the  district  upon  the  petition  of  the  commis- 
sioners, and  thereby  ignores  the  rights  of  the  land  owners 
and  deprives  the  land  owners  of  the  district  of  the  right  to 
say  whether  their  land  shall  be  assessed. 

( 1 )  The  section  now  under  consideration  was  a  part  of 
the  original  act  of  1879,  which  contained  seventy-four  sec- 
tions. This  particular  section  never  had  a  title  as  it  was 
originally  passed  or  as  it  has  since  been  amended.  The  title 
of  the  act  as  originally  passed  stands  for  the  entire  act 
and  each  section  tliereof,  and  for  the  several  amendments 
which  have  been  passed  as  independent  sections  or  added 
by  way  of  amendments  to  the  original  sections,  and  if  the 
title  of  the  original  act  is  broad  enough  to  cover  the  act  as 
passed  and  the  subjects  which  have  been  carried  into  the  act 
by  amendment,  then  its  title  is  not  incomplete  and  in  con- 
flict with  section  13  of  article  4  of  the  constitution,  which 
provides  that  **no  act  hereafter  i>assed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
The  title  of  the  original  act  is,  "An  act  to  provide  for  tlie 
construction,  reparation  and  protection  of  drains,  ditches 
and  levees  across  the  lands  of  others  for  agricultural,  sani- 
tary and  mining  purposes,  and  to  provide  for  the  organiza- 
tion of  drainage  districts."  That  title  is  broad  enough  not 
only  to  cover  the  provisions  of  section  37  as  amended,  but 
the  subjects  of  all  the  other  sections  of  the  act;  and  such 
was  the  holding  of  this  court  in  Blake  v.  People,  stipra, 
where  the  point  was  specifically  iwged  that  the  title  of  the 
act  was  bad,  as  being  in  conflict  with  section  13  of  article  4 
of  the  constitution. 

(2)  We  think  it  clear  that  section  37  does  not  provide 
that  the  lands  of  the  district  may  be  assessed  for  tlie  pur- 
poses specified  in  that  section  without  notice  to  the  land 
owners  of  the  district,  as  that  section,  as  amended  in  1909, 
provides  for  two  weeks'  notice  in  conformity  to  the  pro- 
visions of  section  3  of  "this  act/' — that  is,  of  the  act  of 
which  section  37  forms  a  part  as  amended,  which  is  the 


Digitized  by  LjOOQ  IC 


Bw-Ml.]       Sny  Island  Drainage  Dist.  v.  Shaw.       155 

original  act.  The  question  here  raised  was  passed  upon  ad- 
versely to  the  contention  of  the  plaintiffs  in  error  in  Stack 
V.  People,  217  111.  220. 

(3)  The  contention  raised  under  this  division  of  the 
brief  of  the  plaintiffs  in  error  has  already  been  considered 
and  determined  in  the  second  paragraph  of  this  opinion, 
where  it  is  held  the  plaintiffs  in  error  were  deprived  of  no 
constitutional  rights  by  permitting  the  commissioners  to  in- 
itiate an  assessment  for  the  purpose  specified  in  said  sec- 
tion 37.  In  Blake  v.  People,  supra,  the  second  ground 
upon  which  the  Levee  act  was  thought  to  be  unconstitu- 
tional was,  "that  it  authorizes  the  county  court,  and  not 
the  owners  of  land,  to  create  the  corporation,  and  is  not, 
therefore,  within  the  letter  or  the  spirit  of  the  amendment 
to  section  31,  article  4,  adopted  by  the  people  at  the  No- 
vember election  in  1878,  apart  from  which  amendment  the 
General  Assembly  possessed  no  power  to  authorize  the  cre- 
ation of  such  corporation/'  After  holding  that  Updike  v. 
Wright,  siipra,  could  have  no  application  because  of  the 
constitutional  amendment  adopted  subsequent  to  that  deci- 
sion, the  court  said,  in  speaking  of  this  right  of  the  own- 
ers to  organize  a  district:  *'We  are  unable  to  discover, 
here,  any  limitation  or  restriction  upon  the  General  As- 
sembly as  to  the  agencies  to  be  used  in  the  creation  of  the 
corporation."  And  in  Kilgour  v.  Drainage  Comrs,  supra, 
the  same  question  was  raised  and  the  same  result  reached 
by  the  court.  (See,  also,  Huston  v.  Clark,  supra,)  In  the 
later  case  of  Binder  v.  Langhorst,  supra,  it  is  held  that  not 
only  the  commissioners  can  proceed  under  section  37,  but 
that  they  must  proceed  under  section  37  in  a  proper  case 
or  be  liable  for  damages  or  be  coerced  by  mandamus. 

Our  conclusion  is  that  no  valid  constitutional  objection 
has  been  suggested  by  plaintiffs  in  error  to  said  section  37. 

Fifth — It  is  urged  the  petition  was  not  sufficient  because 
it  does  not  give  the  names  of  all  the  land  owners  in  the 
district.    We  are  unable  to  discover  that  this  question  was 
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raised  in  the  court  below  and  it  cannot  be  raised  in  this 
court  for  the  first  time.  (Spring  Creek  Drainage  District 
V.  Elgin,  Joliet  and  Eastern  Railway  Co.  supra.)  Sec- 
tion T^y  does  not  require  the  petition  to  contain  such  infor- 
mation, although  section  2  of  the  act  for  the  organization 
of  drainage  districts  seems  to  contemplate  that  the  petition 
shall  give  the  names  of  the  owners,  if  known.  In  Huston 
V.  Clark,  supra,  it  was  held  that  the  failure  to  state  the 
names  of  land  owners  in  a  petition  for  the  fomiation  of 
a  drainage  district  could  not  be  taken  advantage  of  by  a 
land  owner  on  appeal  from  a  judgment  confirming  a  spe- 
cial assessment  on  his  land,  where  he  had  contested  the 
application  without  making  any  objection  on  that  account, 
so  as  to  afford  an  opportunity  to  obviate  the  objection  by 
amendment.  The  Huston  case,  supra,  fully  answers  the 
position  of  plaintiffs  in  error  that  it  was  necessary  that  the 
petition  state  the  names  of  the  land  owners  of  the  district. 
Sixth — It  is  also  urged  that  the  affidavit  of  non-resi- 
dence filed  with  the  petition  is  insufficient  because  it  does 
not  state  that  the  affiant  (one  of  the  commissioners)  was 
unable  to  ascertain,  upon  diligent  inquiry,  the  residence  of 
certain  unknown  non-resident  land  owmers.  The  affidavit 
did  state  that  there  were  certain  unknown  land  owners 
and  that  upon  diligent  inquiry  the  affiant  was  unable  to  as- 
certain who  they  were,  and  upon  the  defect  in  the  affidavit 
being  pointed  out,  the  defendants  in  error,  by  leave  of 
court,  filed  an  amended  affidavit  supplying  the  omission  in 
the  original  affidavit,  and  we  think  this  practice  admissible 
by  virtue  of  the  terms  of  section  4  of  the  Levee  act,  which 
provides  that  the  petition,  affidavit  and  order  of  court  may 
be  amended.  Affidavits  in  attachment  proceedings,  which 
are  jurisdictional  by  virtue  of  the  statute,  may  be  amended, 
and  we  have  no  doubt  but  that  the  legislature  may  authorize 
such  amendments  in  drainage  proceedings.  If,  however, 
the  affidavit  as  to  unknown  residents  was  wholly  insufficient 
and  the  defect  was  not  cured  by  amendment,  that  fact  fur- 
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nishes  no  sufficient  reason  for  the  reversal  of  the  judgment 
of  confirmation  as  to  the  plaintiffs  in  error.  Sections  60 
and  61  of  the  Levee  act  furnish  a  method  whereby  non- 
residents who  have  not  been  properly  served  by  publication 
or  entered  their  appearance  prior  to  confirmation  may  be 
subsequently  brought  into  court  and  made  parties  to  the 
judgment  of  confirmation,  and  as  no  non-resident  is  now 
objecting  for  want  of  notice,  the  plaintiffs  in  error  cannot 
object  for  them,  as  they  cannot  complain  of  defects  in  the 
proceedings  or  rulings  of  the  cotirt  which  only  affect  other 
parties  to  the  proceedings.  (Iroquois  Drainage  District  v. 
Harroun,  222  111.  489;  Spring  Creek  Drainage  District  v. 
Elgin,  Joliet  and  Eastern  Railway  Co,  stipra.)  The  cases 
of  Mason  and  Tazewell  Drainage  District  v.  Griffin,  134 
111.  330,  and  Sanner  v.  Union  Drainage  District,  175  id. 
575,  were  proceedings  under  the  Firm  Drainage  act  for 
the  purpose  of  organizing  districts,  and  differ  from  the 
case  at  bar. 

It  is  also  said  the  notice  given  by  the  commissioners  for 
the  hearing  before  the  jury  upon  the  question  of  benefits 
and  damages  was  insufficient.  No  one  is  here  objecting  to 
that  notice  who  did  not  appear  and  who  was  not  heard  be- 
fore the  court  and  jury  upon  those  questions,  and  having 
appeared  generally,  it  makes  no  difference  whether  they 
were  properly  notified  of  the  hearing  before  the  jury  or 
not,  and  they  are  not  in  a  position  to  complain  on  behalf 
of  persons  who  did  not  appear.  We  are  of  the  opinion 
that  judgment  of  confirmation  should  not  be  reversed  by 
reason  of  the  want  of  sufficient  affidavit  of  non-residents, 
or  by  reason  of  a  defective  notice  to  appear  before  the  jury 
on  the  hearing  upon  the  question  of  the  assessment  of  bene- 
fits and  damages. 

Seventh — After  the  commissioners  had  completed  their 
roll  of  assessments,  by  leave  of  court  they  were  permitted 
to  amend  the  roll  by  adding  thereto  certain  omitted  prop- 
erty and  by  assessing  benefits  to  the  highways  of  the  dis- 
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trict  The  owners  of  the  property  added  and  the  commis- 
sioners of  highways  are  not  here  complaining,  and  the  same 
rule  applies  here  as  applies  with  reference  to  notice.  If  the 
owners  of  the  added,  property  and  tlie  commissioners  of 
highways  are  satisfied  and  do  not  desire  to  object  to  the 
judgment  of  confirmation,  the  plaintiffs  in  error  are  not  in 
a  position  to  object  for  them. 

Eighth — It  is  objected  that  the  court  erred  in  admitting 
in  evidence  the  roll  of  assessments  of  the  commissioners 
and  in  permitting  the  commissioners  to  testify  upon  the 
trial  as  to  the  basis  upon  which  the  assessments  were  made. 
The  Levee  act  provides  that  tlie  roll  of  assessments  made 
by  the  commissioners  shall  make  a  prima  facie  case.  This 
implies  that  the  roll  of  assessments  will  go  to  the  jury,  and 
when  so  admitted  will  carry  such  probative  force  as  to  en- 
title the  commissioners  to  a  verdict  confirming  the  assess- 
ment as  made  by  them  if  the  prima  facie  case  made  by  the 
roll  of  assessments  is  not  overcome  by  the  objecting  land 
owners.  The  court  did  not  err  in  permitting  the  roll  of 
assessments  to  go  to  the  jury,  and  while  it  was  not  neces- 
sary that  the  commissioners  should  have  been  called  in  chief 
as  witnesses,  their  evidence  clearly  was  admissible  in  rebut- 
tal, and  the  judgment  of  confirmation  should  not  be  re- 
versed by  reason  of  the  fact  that  the  plaintiffs  in  error  put 
in  evidence  all  their  proof  before  resting  their  case.  In 
Lovell  V.  Sny  Island  Drainage  District,  supra,  on  page  203, 
it  was  said :  "The  assessment  roll  makes  out  a  prima  facie 
case,  and  the  commissioners  are  not  required  to  resort  to 
other  evidence,  except  such  as  may  be  necessary  to  meet  the 
evidence  introduced  by  the  objectors  to  impeach  the  assess- 
ment. (Briggs  v.  Union  Drainage  District,  140  111.  53.) 
A  prima  facie  case  must  prevail  unless  it  be  rebutted  or 
the  contrary  proved,  (i  Starkie  on  Evidence,  544.)  Prima 
facie  evidence  of  a  fact  is  such  evidence  as  in  judgment 
.  of  law  is  sufficient  to  establish  the  fact,  and  if  not  rebutted 
it  remains  sufficient  for  the  purpose."    And  in  Trigger  v. 
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Draifiage  District,  193  111.  230,  it  was  said,  on  page  235 : 
"Cotinsel  admit  that  the  assessment  roll  made  a  prima  facie 
case  for  the  district,  but  they  seem  to  insist  that  *when 
any  evidence  is  introduced  on  behalf  of  the  objectors  then 
such  prima  facie  case  loses  its  force  in  law,  and  evidence 
of  some  nature  must  be  introduced  to  rebut  objector's  evi- 
dence.' This,  they  say,  *has  always  been  the  law,  and  we 
need  cite  no  cases  to  sustain  our  contention.'  We  held 
directly  the  contrary  in  Lovell  v.  Sny  Island  Drainage  Dis- 
trict, supra,  citing  Briggs  v.  Union  Drainage  District,  su^ 
pra,  Starkie  on  Evidence,  544,  and  Kelly  v.  Jackson,  6 
Pet.  622." 

Ninth — It  is  contended  the  jury  erred  in  making  the 
assessment,  in  this :  that  the  lands  of  some  of  the  objectors 
were  assessed  more  than  they  will  be  benefited,  while  the 
lands  of  others  are  assessed  more  than  their  proportionate 
share  of  the  cost  oi  the  improvement.  T^Jie  jury  went  upon 
the  lands,  and  we  have  been  unable  to  see  that  the  court 
erred  in  its  rulings  upon  the  evidence  which  was  submitted 
to  the  jury,  and  their  assessment,  we  think,  is  well  within 
the  evidence.  We  are  not,  therefore,  disposed  to  disturb 
the  assessment  upon  the  evidence. 

Tenth — Complaint  is  made  that  the  assessment  roll  of 
the  commissioners,  which  went  to  the  jury  upon  the  sub- 
ject of  benefits,  also  contained  an  estimate  of  the  damages. 
That  part  of  the  roll  the  jury  were  instructed  not  to  con- 
sider, but  that  in  making  up  their  finding  upon  the  question 
of  damages  they  should  be  governed  by  the  evidence  sub- 
mitted to  them  on  that  question  other  than  the  roll  of  as- 
sessments. The  jury  could  not,  therefore,  have  been  mis- 
led upon  the  question  of  damages  by  the  admission  of  the 
roll  of  assessments,  and  the  fact  that  generally  the  jury 
and  the  commissioners  agreed  upon  the  amount  the  several 
tracts  of  land  in  the  district  would  be  benefited  or  damaged 
does  not  tend  to  impeach  the  assessment  roll  as  finally 
agreed  upon  by  the  jury  and  returned  into  the  court. 


Digitized  by  LjOOQ  IC 


160  The  People  v.  Mohr.  [252  111. 

Eleventh — Complaint  is  made  of  the  rulings  of  the 
court  upon  the  instructions  which  were  given  by  the  court 
to  the  jury.  The  plaintiffs  in  error  offered  no  instructions 
and  but  five  were  given  to  the  jury  on  behalf  of  the  de- 
fendants in  ernor.  No  specific  errors  are  pointed  out  in 
the  instructions  but  the  criticisms  made  thereon  are  general, 
and  we  have  been  unable  from  their  perusal  to  discover  any 
errors  which  should  work  a  reversal  of  the  judgment.  We 
think  the  jury  were  fairly  instructed  as  to  the  law. 

We  have  given  this  record  a  patient  examination  and 
are  of  the  opinion  there  is  found  therein  no  substantial  er- 
ror.   The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  reL  Charles  M.  Griffith  et  al.  Appellees,  vs. 
HENiftr  J.  Mohr  et  al.  Appellants. 

Opinion  Hied  December  21,  igii. 

1.  Ordinances — the  rules  for  construing  statutes  apply  to  ordi- 
nances. The  rules  applicable  to  the  construction  of  statutes  ap- 
ply also  to  the  construction  of  ordinances. 

2.  Same — when  ordinance,  may  be  enforced  as  to  valid  portion. 
If  an  ordinance  is  invalid  as  relating  to  one  subject  matter  but 
valid  as  to  another,  and  the  two  subjects  are  not  necessarily  or  in- 
separably connected,  the  ordinance  may  be  enforced  in  so  far  as 
it  is  valid  and  disregarded  in  so  far  as  it  is  invalid. 

3.  Dram-shops — when  the  amendment  to  dram-shop  ordinance 
is  repugnant  to  original  ordinance.  A  section  added  as  an  amend- 
ment to  a  dram-shop  ordinance  and  purporting  to  exclude  certain 
described  territory  in  the  village  from  the  operation  of  the  origi- 
nal ordinance,  which  placed  a  limit  upon  the  number  of  dram-shop 
licenses  to  be  thereafter  issued  to  one  for  every  five  hundred  in- 
habitants of  tlie  entire  village,  is  repugnant  to  the  original  ordi- 
nance, as  it  is  impossible  to  give  effect  to  both. 

4.  Same — when  repugnant  provision  of  ordinance  may  be  dis- 
regarded. The  passage  of  an  ordinance  limiting  the  number  of 
dram-shop  licenses  to  be  thereafter  issued  to  one  fot^  every  five 
hundred  inhabitants  of  the  entire  village  establishes  thd'^olicy  of 
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the  village  in  that  regard,  and  an  additional  section,  added  as  an 
amendment,  which  attempts  to  except  certain  described  territory 
from  the  provisions  of  the  original  ordinance,  may  be  disregarded 
for  repugnancy  and  the  original  ordinance  be  enforced,  no  ques- 
tion being  made  as  to  the  power  of  the  village  to  enact  it. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  A.  McDonald,  Judge,  presiding. 

Frank  S.  Righeimer,  for  appellants. 

M.  R.  Harris,  and  John  J.  Swenie,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  People,  on  the  relation  of  Charles  M.  Griffith  and 
Charles  A.  Kelso,  partners  under  the  firm  name  of  Griffith 
&  Kelso,  filed  a  petition  against  the  board  of  trustees  of 
the  village  of  Forest  Park  for  a  writ  of  mandamtcs  com- 
manding said  board  of  trustees  to  issue  to  the  relators  a 
license  to  conduct  a  dram-shop  in  said  village.  The  board 
of  trustees  demurred  to  the  petition.  The  demurrer  was 
overruled,  and,  the  said  board  electing  to  stand  by  the  de- 
murrer, judgment  was  rendered  awarding  the  peremptory 
writ.  The  board  of  trustees  prayed  an  appeal,  and  the  su- 
perior court  certified  that  the  validity  of  a  municipal  ordi- 
nance was  involved  and  that  the  public  interest  required  the 
appeal  to  be  prosecuted  directly  to  the  Supreme  Court,  and 
the  record  has  been  brought  to  this  court  by  the  board  of 
trustees  for  review. 

An  ordinance  providing  for  the  licensing  of  dram-shops 
in  the  village  of  Forest  Park  was  passed  by  the  board  of 
trustees  in  April,  1902.  Said  ordinance  specified  the  con- 
ditions to  be  complied  with  by  applicants  for  licenses,  fixed 
the  sum  to  be  paid  for  a  license  and  the  time  for  payment, 
but  placed  no  limit  to  the  number  of  licenses  that  might  be 
issued.  April  14,  1908,  the  board  of  trustees  passed  an- 
other ordinance  on  the  subject  of  dram-shop  licenses.    The 
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said  ordinance  consisted  of  three  sections.  The  first  section 
provided  that  after  the  passage  of  the  said  ordinance  no 
license  should  be  granted  to  keep  a  dram-shop  or  saloon 
except  as  provided  in  sections  2  and  3.  Section  2  provided 
that  all  lawful  dram-shop  licenses  in  force  April  30,  1908, 
might  be  renewed  upon  strict  and  full  compliance  with  the 
laws  and  ordinances  of  said  village  in  force  at  the  time  of 
the  application  for  renewal,  but  no  new  license  to  keep  a 
dram-shop  should  thereafter  be  granted  until  the  number 
of  licenses  in  force  at  the  time  should  be  less  than  one  for 
every  five  hundred  of  the  population  of  the  village,  as  as- 
certained by  the  last  preceding  school  census ;  that  when  the 
population  exceeded  five  hundred  for  every  license  in  force, 
new  licenses  were  authorized  to  be  issued  upon  full  compli- 
ance with  the  ordinance  by  the  applicant,  until  the  total 
number  of  Ifcenses  in  force  should  equal  one  for  every  five 
hundred  of  population.  Section  3  provided  for  the  assign- 
ment, renewal  and  re-issue  of  licenses.  On  June  14,  1909, 
the  village  board  adopted  another  section  as  an  amendment 
to  the  ordinance  of  1908,  denominated  section  3a.  Said 
section  3a  provides  that  sections  i,  2  and  3  shall  not  apply 
to  the  territory  bounded  on  the  east  by  Desplaines  avenue, 
on  the  south  by  Harrison  street,  and  on  the  other  sides  by 
the  right  of  way  of  the  Aurora,  Elgin  and  Chicago  Railway 
Company.  The  petition  set  out  all  these  ordinances  in  full 
and  alleged  that  the  relators  are  persons  of  good  character; 
that  April  27,  191 1,  they  made  application  to  the  board 
of  trustees  for  a  license  to  keep  a  dram-shop  at  No.  7200 
Washington  street ;  that  they  presented  with  their  applica- 
tion good  and  sufficient  bonds  required  by  law  and  by  the 
ordinances  of  the  village;  that  they  tendered  the  license 
fee  of  $500  and  in  all  other  respects  complied  with  the  re- 
quirements of  the  laws  and  ordinances,  but  said  board  of 
trustees  refused  to  grant  said  license.  The  petition  avers 
that  said  board  of  trustees  based  its  refusal  to  issue  the 
license  upon  the  ordinance  of  1908  limiting  the  number  of 


Digitized  by  LjOOQ  IC 


Dec  Ml.]  The  People  v.  Mohr.  163 

saloon  licenses  to  one  for  every  five  hundred  of  population, 
and  further  alleged  that  said  ordinance  was  "vitiated,  nul- 
lified and  in  effect  repealed  by  adding  thereto  the  section 
known  as  section  3a,  wherein  and  whereby  a  large  portion 
of  the  territory  of  said  village  of  Forest  Park  attempted 
to  be  set  apart  and  excluded  from  the  operation  of  said 
ordinance,  and  destroying  the  general  application  of  said 
ordinance  to  said  village."  The  application  of  relators  re- 
fused by  the  board  of  trustees  was  for  a  license  to  conduct 
a  dram-shop  in  that  pJlrt  of  the  village  not  exempted  by 
section  3a  from  the  operation  of  the  ordinance  of  1908, 

The  point  raised  for  decision  by  this  court  is  stated  by 
counsel  for  the  relators  (appellees)  in  the  following  lan- 
guage: "Did  the  act  of  the  president  and  board  of  trus- 
tees in  passing  the  amendment  to  the  limitation  ordinance, 
known  as  section  ^a,  in  effect  repeal  the  limitation  ordi- 
nance of  1908?  If  not,  did  such  amendment  destroy  the 
general  nature  of  the  limitation  ordinance  and  render  it 
restricted  and  partial  in  its  operation?" 

By  "limitation  ordinance'*  is  meant  the  ordinance  of 
1908  limiting  dram-shop  licenses  to  one  for  every  five  hun- 
dred of  population.  It  is  apparent  that  ordinance  did  not 
repeal,  and  was  not  intended  to  repeal,  the  general  ordi- 
nance of  1902  upon  the  subject  of  dram-shop  licenses,  but 
its  effect  was  to  limit  the  number  of  licenses  that  might  be 
granted  under  the  ordinance  of  1902.  The  right  of  a  mu- 
nicipality to  limit  the  number  of  licenses,  and  the  validity 
of  the  ordinance  of  1908,  are  not  questioned  in  this  action. 
There  was  nothing  inconsistent  between  the  ordinance  of 
1902  and  that  of  1908.  After  the  adoption  of  the  ordinance 
of  1908  the  ordinances  of  the  village  provided  for  licensing 
dram-shops  but  limited  the  number  of  such  licenses  to  one 
for  every  five  hundred  of  population.  Section  2<^,  adopted 
in  1909,  did  not  purport  to,  and  it  seems  clear  it  was  not 
intended  to,  repeal  any  ordinance  previously  adopted.     It 
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was  intended  as  an  additional  section  to  the  ordinance  of 
1908. 

We  are  of  opinion  the  ordinance  of  1908  and  section  3a 
cannot  stand  together.  The  three  sections  adopted  in  1908 
limit  the  authority  of  the  board  of  trustees  in  issuing  dram- 
shop licenses  to  one  for  every  five  hundred  population  of 
the  entire  village.  Section  3a  excepts  a  certain  district  of 
the  village  from  that  limitation,  so  that  in  the  excepted  dis- 
trict the  board  of  trustees  may  issue  licenses  without  any 
limit  whatever.  If  section  3a  is  valid,  more  licenses  might 
be  issued  in  the  territory  excepted  than  would  equal  one  for 
every  five  hundred  population  of  the  entire  village. 

As  an  illustration  why  effect  cannot  be  given  to  the  three 
sections  adopted  in  1908  and  section  3a  we  will  suppose  the 
village  has  a  population  of  five  thousand  and  one- fourth  of 
the  population  is  in  the  territory  described  in  section  3a 
where  there  is  no  limit  to  the  number  of  licenses  that  may 
be  issued  and  three-fourths  reside  outside  that  territory. 
On  the  basis  of  one  saloon  for  every  five  hundred  popu- 
lation but  ten  licenses  could  be  issued  for  the  entire  village 
by  the  board  of  trustees.  But  section  3a  in  effect  says  that 
in  a  certain  part  of  said  village  there  shall  be  no  limit  to 
the  number  of  licenses  issued.  We  will  further  suppose 
that  there  are  now  ten  saloons  in  the  territory  described  in 
section  3a.  Under  the  ordinance  as  adopted  in  1908  no 
license  could  be  granted  to  run  a  dram-shop  in  that  part  of 
the  village  not  embraced  in  section  3a,  because  on  a  basis 
of  one  license  for  every  five  hundred  of  population  ten 
licenses  would  be  the  limit.  On  the  other  hand,  if  the  limi- 
tation of  one  saloon  license  for  every  five  hundred  popula- 
tion is  to  be  given  effect,  if  there  were  ten  saloons  in  that 
part  of  the  village  outside  of  the  territory  described  in  sec- 
tion 3a  no  license  could  be  issued  to  conduct  a  dram-shop 
in  that  part  of  the  village  described  in  said  section.  Effect 
cannot  be  given  to  the  three  sections  adopted  in  1908  and 
section  3a  at  the  same  time.     To  give  effect  to  either,  the 


Digitized  by  LjOOQ  IC 


Dec  Ml.]  The  People  v.  Mohr.  165 

other  must  be  disregarded.  It  is  unlike  a  case  where  the  niu- 
nicipal  authorities  designate  certain  territory  within  which 
licenses  will  be  granted  and  certain  districts  within  which 
they  will  not  be  granted.  In  no  possible  view  that  we  can 
take  of  the  question  can  the  ordinance  limiting  the  number 
of  saloon  licenses  to  one  for  every  five  hundred  population 
of  the  village  and  the  amendment  made  by  section  3a  both 
be  given  effect. 

The  question  then  is,  what  effect,  if  any,  will  be  given 
to  section  30.^  Appellees  insist  it  nullified  or  repealed  the 
provisions  of  the  ordinance  adopted  in  1908  and  leaves  the 
number  of  saloon  licenses  to  be  issued  in  the  entire  village 
without  limit.  We  are  of  opinion  section  3a  should  be 
held  invalid,  and  unless  it  forms  such  an  essential  part  of 
the  ordinance  to  which  it  was  an  amendment  that  it  can 
not  be  held  invalid  without  invalidating  the  whole  ordi- 
nance, the  other  sections  of  the  ordinance  should  be  sus- 
tained. In  Wilbur  v.  City  of  Springfield,  123  111.  395,  it 
was  held  to  be  a  settled  rule  of  construction  that  if  a  pro- 
vision of  an  ordinance  relating  to  one  subject  matter  be 
invalid  and  as  to  another  valid,  if  the  two  are  not  neces- 
sarily or  inseparably  connected  the  ordinance  may  be  en- 
forced as  to  the  valid  portion  and  the  invalid  portion  dis- 
regarded. In  Harbaugh  v.  City  of  Monmouth,  74  111.  367, 
the  court  considered  the  validity  of  an  ordinance  prohibit- 
ing sales  of  intoxicating  liquors  but  which  embraced  in  its 
provisions  a  class  of  sales  it  was  contended  the  city  had  no 
power  to  prohibit.  The  court  said  (p.  370)  :  "Even  were 
it  true,  as  contended,  that  the  ordinance  embraced  sales  that 
the  council  had  no  power  to  prohibit,  we  perceive  no  rea- 
son why  it  may  not  be  enforced  to  the  full  extent  that  the 
city  council  had  the  power  to  legislate  on  the  subject.  This 
question  arose  in  the  case  of  Kettering  v.  City  of  Jackson^ 
vUle,  50  111.  39,  and  it  was  there  held  that  an  ordinance 
might  contain  a  provision  not  authorized  and  yet  be  valid 
in  so  far  as  authority  was  given  to  enact  it." 
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We  think  there  can  be  no  doubt  of  the  intention  of  the 
board  of  trustees  in  the  adoption  of  these  ordinances.  The 
three  sections  adopted  in  1908  established  the  policy  of  the 
village  to  issue  only  one  dram-shop  license  for  every  five 
hundred  population  in  the  entire  village.  Section  3a  was 
not  intended  to  abrogate  or  change  that  policy  except  as  to 
a  part  of  the  village  described  in  said  section.  As  to  the 
rest  of  the  village  the  limitation  of  one  license  to  every  five 
hundred  population  was  to  remain  in  force.  We  have  seen 
the  legislation  adopted  was  insufficient  to  give  effect  to 
the  intention  of  the  board  of  trustees,  and  that  either  sec- 
tion 3a  must  be  disregarded  and  the  three  sections  adopted 
in  1908  held  to  be  in  force,  or  if  section  3a  is  given  effect 
it  must  result  that  the  other  sections  of  the  ordinance  were 
repealed  by  it  and  that  there  is  now  no  limit  to  the  number 
of  dram-shop  licenses,  which  would  be  a  complete  nullifi- 
cation of  the  policy  of  the  village,  and  it  is  very  clear  the 
board  of  trustees  never  intended  section  3a  should  have  that 
effect.  The  rules  applicable  to  the  construction  of  statutes 
apply  also  to  the  construction  of  ordinances.  {People  v. 
Hummel,  215  111.  43.)  It  has  been  held  in  the  construction 
of  statutes,  that  where  the  first  clause  of  a  section  con- 
forms to  the  obvious  policy  and  intent  of  the  legislature, 
it  is  not  rendered  inoperative  by  a  later  inconsistent  clause 
which  does  not  conform  to  this  policy  and  intent.  State  v. 
Bates,  96  Minn,  no;  113  Am.  St.  Rep.  612;  Hall  v.  State, 
39  Fla.  637;  23  So.  Rep.  119. 

Applying  the  foregoing  rules  of  construction,  we  think 
it  must  be  held  that  section  3a  is  invalid  and  did  not  aflfect 
the  other  three  sections  of  the  ordinance.  It  follows,  there- 
fore, that  the  court  erred  in  overruling  the  demurrer. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  superior  court,  with  directions  to  sustain  the  demurrer. 
Reversed  and  remanded,  with  directions. 
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The  People  ex  rel,  Frank  C.  Vaughn,  County  Collector, 
Appellee,  vs.  A.  Cecil  Welch  et  al.  Appellants. 

Opinion  filed  December  21,  igii, 

1.  Drainage — right  of  land  owners  to  join  in  objections  to  an 
application  for  judgment  and  order  of  sale.  On  an  application  for 
judgment  and  order  of  sale  for  a  delinquent  drainage  assessment 
it  is  proper  for  the  land  owners  to  join  in  such  objections  as  ap- 
ply to  all  the  lands,  and  unless  it  is  apparent  from  the  objections 
themselves,  when  considered  in  connection  with  the  application, 
that  confusion  or  embarrassment  will  result  from  permitting  ob- 
jectors to  join,  the  objections  should  not  be  stricken  from  the  files. 

2.  Same — a  fraudulent  change  of  classification  renders  assess- 
ment invalid.  A  fraudulent  change  by  the  commissioners  in  the 
classification  after  it  has  been  finally  determined  upon  and  before 
the  assessment  is  made  renders  the  assessment  on  the  classification 
so  fraudulently  changed  invalid,  and  the  objection  may  be  urged 
by  the  land  owners  jointly,  on  application  for  judgment  and  order 
of  sale  for  the  delinquent  assessment.  (Leonard  v.  Arnold,  244 
IJl.  429,  distinguished.) 

3.  Same — objection  that  assessments  are  in  excess  of  benefits 
may  be  made  on  application  for  judgment.  Since  the  Farm  Drain- 
age act  was  amended,  in  1901,  by  striking  out  section  27,  the  land 
owners  have  no  opportunity  to  be  heard  with  reference  to  the  as- 
sessment until  application  is  made  for  judgment  and  order  of  sale, 
and  it  is  therefore  proper,  on  such  application,  to  raise  the  objec- 
tion that  the  assessments  are  in  excess  of  benefits,  and  as  such 
objection  affects  each  tract  of  land,  even  though  not  in  the  same 
proportion,  the  land  owners  may  join  in  the  objection,  and  upon 
the  hearing  the  court  should  hear  the  proof  on  the  question  of 
benefits  and  sustain  the  objection  as  to  any  excess  of  the  assess- 
ment above  the  benefits. 

4.  Same — commissioners  must  find  that  amount  levied  is  nec- 
essary. Before  the  farm  drainage  commissioners  are  authorized, 
under  section  26  of  the  Farm  Drainage  act,  to  make  out  an  as- 
sessment roll  or  tax  list  they  must  provide  for  the  amount  of  the 
assessment  by  a  resolution  stating  that  the  amount  named  is  nec- 
essary ;  and  a  failure  of  the  commissioners  to  find  that  the  amount 
levied  is  necessary  to  be  raised  by  special  assessment  is  a  valid 
objection  on  application  by  the  collector  for  judgment  of  sale. 

5.  Same — what  may  be  shown  under  an  objection  that  land  has 
never  been  legally  included  in  district.     Under  an  objection  that 
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none  of  the  lands  of  the  objectors  in  a  certain  county  had  ever 
been  legally  included  within  the  district,  which  was  organized  in 
another  county,  the  objectors  cannot  attack  the  corporate  exist- 
ence of  the  district,  but  they  may  show,  if  they  can,  such  facts  as 
will  show  a  lack  of  jurisdiction  in  the  drainage  commissioners  to 
levy  any  tax  against  the  lands. 

6.  Same — what  action  by  commissioners  does  not  have  any  ef- 
fect upon  the  classification.  Section  21  of  the  Farm  Drainage  act 
authorizes  the  commissioners,  under  certain  conditions,  to  make  a 
new  classification,  but  the  determination  to  make  a  new  classifica- 
tion must  be  arrived  at  in  a  regular  meeting  of  the  commissioners 
and  a  record  of  it  made  and  preserved;  and  any  written  statement 
by  the  commissioners,  or  a  majority  of  them,  that  the  classifica- 
tion made  is  not  in  accordance  with  justice  and  right  does  not  af- 
fect the  classification  or  the  assessment. 

7.  Same — the  fact  that  those  paying  assessment  admitted  that 
classiRcation  was  unjust  cannot  be  proved.  Land  owners  have  a 
right  to  be  heard  as  to  the  final  adoption  of  the  classification,  but 
when  the  classification  is  once  adopted  it  can  be  changed  only  by 
the  commissioners  in  the  manner  pointed  out  by  the  statute;  and 
the  mere  fact  that  the  persons,  or  a  majority  of  them,  who  paid 
the  assessment  without  objection  admitted  that  the  classification 
was  not  in  accordance  with  justice  and  right  cannot  be  made  the 
basis  of  an  objection  to  the  application  for  judgment. 

8.  Same — objection  that  district  has  been  absorbed  can  only  be 
mctde  in  a  direct  proceeding.  An  objection  that  the  drainage  dis- 
trict has  been  absorbed  by  another  district  cannot  be  urged  upon 
application  for  judgment  and  order  of  sale  for  a  delinquent  drain- 
age assessment,  as  such  objection  goes  to  the  corporate  existence 
of  the  district  and  can  only  be  made  in  a  direct  proceeding. 

9.  Same — objection  that  proposed  ditch  does  not  have  an  ade- 
quate outlet  is  not  valid.  Land  owners  have  a  remedy,  by  man- 
damus, to  compel  drainage  commissioners  to  provide  outlets  of 
ample  capacity  for  the  waters  of  the  district,  and  hence  an  objec- 
tion that  the  ditch  has  no  adequate  outlet  is  nof  a  valid  one  to 
urge  on  application  for  judgment  and  order  of  sale. 

10.  Same — Farm  Drainage  act  does  not  provide,  for  confirma- 
tion of  assessment.  An  objection  that  a  farm  drainage  assessment 
was  never  confirmed  is  not  valid,  as  the  Farm  Drainage  act  does 
not  provide  for  such  confirmation,  and  if  it  is  intended  by  such 
objection  to  raise  the  point  that  the  assessment  roll  was  not  filed 
with  the  town  clerk,  as  provided  by  the  act,  the  objection  should 
state  that  fact  specifically. 


Digitized  by  LjOOQIC 


Di«.'ll.]  The  PEOPT.E  r.  Welch.  169 

II.  Same — fact  that  delinquent  list  does  not  provide  for  collec- 
tion  of  interest  is  not  a  valid  objection.  The  fact  that  the  county 
collector  may  not  have  included  interest  on  the  delinquent  as- 
sessment does  not  furnish  the  land  owners  with  a  valid  objection 
to  the  application  for  judgment  and  order  of  sale. 

AppEai.  from  the  County  Court  of  Lee  county;  the 
Hon.  Robert  M.  Scott,  Judge,  presiding. 

Cari,  E.  Sheldon,  for  appellants. 

Harry  Edwards,  John  E.  Erwin,  and  Frank  J. 
Bowman,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  county  collector  of  Lee  county  made  application 
to  the  county  court  for  judgment  and  sale  of  the  lands  of 
appellants  for  the  delinquent  taxes  assessed  by  Drainage 
District  No.  3  of  the  town  of  Montmorency,  in  Whiteside 
county.  Appellants  jointly  filed  nineteen  objections,  which, 
upon  motion  of  the  People,  were  stricken  from  the  files. 
Judgment  was  entered  as  applied  for,  and  from  that  judg- 
ment this  appeal  was  perfected. 

The  objections  filed  by  appellants  were :  ( i )  That  the 
classification  was  fraudulently  changed  after  it  had  been 
decided  upon  by  the  commissioners;  (2)  that  after  the 
classification  had  been  made  two  of  the  commissioners 
"signed  a  paper''  that  it  was  not  in  accordance  with  justice 
and  right;  (3)  that  the  objectors  represent  five-sixths  of 
the  assessment,  and  of  the  five  land  owners  not  objecting 
four  had  signed  a  statement  that  the  classification  was  not 
in  accordance  with  justice  and  right;  (4)  that  said  Drain- 
age District  No.  3  had  been  absorbed  by  another  district; 
(5  and  6)  that  the  assessments  were  in  excess  of  the  bene- 
fits; (7)  that  the  assessment  is  greatly  in  excess  of  the 
amount  required  and  that  the  record  of  the  commissioners 
does  not  show  that  such  amount  of  money  is  necessary; 
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(8  and  9)  that  no  itemized  statement  of  the  cost  of  the 
work  and  no  plans  for  the  proposed  work  have  been  filed 
with  the  town  clerk;  (10)  that  the  plans  do  not  provide 
for  the  building  of  bridges  in  enclosed  fields;  (11)  that 
the  assessment  is  against  persons  instead  of  against  lands; 
(12)  that  the  proposed  ditch  does  not  have  an  adequate 
outlet;  (13)  that  two  of  the  drainage  commissioners,  after 
the  assessment  was  made,  signed  a  statement  that  the  pro- 
posed improvement  is  for  a  larger  ditch  than  is  necessary; 
(14)  that  the  delinquent  list  does  not  show  that  the  as- 
sessment is  past  due;  (15)  that  the  assessment  was  never 
confirmed;  (16)  that  the  delinquent  list  does  not  provide 
for  the  collection  of  interest;  (17)  that  the  right  of  way 
for  the  ditch  has  been  assessed  against  the  parties  owning 
the  lands  through  which  it  passes;  (18)  that  the  commis- 
sioners did  not  obtain  jurisdiction  over  all  the  parties  own- 
ing lands  at  the  time  the  classification  was  made;  and  (19) 
that  none  of  the  lands  in  Lee  county  have  been  legally  in- 
cluded within  the  district. 

The  principal  contention  of  the  appellee  in  support  of 
the  action  of  the  court  in  sustaining  the  motion  to  strike 
the  objections  is,  that  the  several  land  owners  did  not  have 
the  right  to  join  in  making  the  objections,  for  the  reason 
that  their  interests  are  not  identical  and  that  they  have  no 
joint  interest  in  the  lands  sought  to  be  sold.  It  appears 
from  the  application  for  judgment  and  sale  that  the  ob- 
jectors owned  separate  tracts  of  land.  They  all  joined  in 
the  objections,  and  under  the  holding  in  People  v.  Keener, 
194  III.  16,  this  was  a  proper  method  of  procedure,  provided 
all  the  objections  made  applied  to  the  lands  of  each  of 
the  objectors.  In  that  case,  in  passing  upon  the  question 
whether,  in  such  a  proceeding  as  this,  different  owners  may 
properly  join  in  the  objections,  we  said :  "Where  the  ob- 
jections are  identical,  and  in  the  absence  of  anything  to 
show  that  confusion  or  embarrassment  will  be  produced 
by  their  being  permitted  to  do  so,  we  see  no  substantial 
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reason  for  holding  that  they  may  not  so  join.  To  hold 
otherwise  would  often,  in  effect,  produce  a  multiplicity  of 
suits  and  cause  delay  and  unnecessary  expense  without  cor- 
responding benefits."  Unless  it  should  be  apparent  from 
the  objections  themselves,  when  considered  in  connection 
with  the  application,  that  confusion  or  embarrassment  would 
be  produced  by  permitting  the  objectors  to  join,  the  court 
would  not  be  warranted  in  sustaining  a  motion  to  strike 
them  upon  that  ground. 

The  court  erred  in  sustaining  the  motion  to  strike  as 
to  objections  i,  5,  6,  7  and  19.  Objection  i  was  based 
upon  the  charge  that  after  the  commissioners  had  agreed 
upon  a  classification  it  had  been  so  fraudulently  changed 
that  it  was  not  in  accordance  with  that  decided  upon  or 
with  what  the  commissioners  had  determined  to  be  in  ac- 
cordance with  justice  and  right.  Drainage  District  No.  3 
was  organized  under  the  statute  commonly  known  as  the 
Farm  Drainage  act.  This  act  provides,  in  detail,  how  the 
classification  of  the  lands  in  a  district  shall  be  made,  re- 
quires the  commissioners  to  give  notice  to  all  the  owners 
of  lands  in  the  district  of  a  meeting  at  which  objections 
made  to  the  classification  may  be  heard,  and  provides  if  the 
commissioners  are  satisfied  that  any  injustice  has  been  done 
in  the  classification  they  shall  then  correct  the  same  in  ac- 
cordance with  what  is  right,  but  if  not  so  satisfied,  that  the 
classification  shall  be  left  as  first  made  and  an  order  en- 
tered by  the  commissioners  to  that  effect.  From  this  final 
determination  of  the  commissioners  on  the  classification  of 
the  lands  any  person  who  has  appeared  and  objected  to  the 
classification  may  appeal  to  the  county  coiu-t,  and  upon 
such  appeal  the  classification  as  made  by  the  commission- 
ers shall  be  reviewed  by  a  jury,  who  shall  have  the  power 
to  correct  or  confirm  the  classification,  as  in  their  judg- 
ment the  evidence  shall  warrant  If,  after  a  classification 
has  been  finally  made  and  determined  upon  and  before  any 
assessment  has  been  made  in  accordance  with  it,  changes 
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are  fraudulently  made  in  the  classification,  an  assessment 
attempted  to  be  made  upon  such  classification  so  fraudu- 
lently changed  is  not  valid,  and  this  question  may  be  raised 
by  objection  to  the  tax.  It  is  apparent  that  any  change 
in  the  classification  must  in  some  degree  affect  every  land 
owner  in  the  district.  Appellee  relies  upon  the  case  of 
Leonard  v.  Arnold,  244  111.  429,  in  support  of  the  conten- 
tion that  objection  i  was  properly  stricken.  But  in  that 
case  it  was  complained  that  in  the  making  of  the  classifi- 
cation the  commissioners  fraudulently  classified  their  own 
lands  lower  than  they  should  have  been,  and  it  was  held 
that  the  charges  of  fraud  merely  went  to  the  motive  of 
the  commissioners,  and  was  equivalent  to  the  charge  that 
they  had  made  an  improper  classification  from  mistake  or 
want  of  judgment.  The  objection  here  is  not  based  upon 
the  ground  that  the  commissioners  committed  any  fraud  in 
making  the  classification,  but  that  after  the  same  had  been 
made  and  decided  upon  it  was  fraudulently  changed. 

Objections  5  and  6  are  the  same.  Under  these  objec- 
tions proof  should  have  been  admitted.  Under  the  consti- 
tutional provision  relating  to  drainage,  a  special  assessment 
can  only  be  made  on  property  benefited  by  the  proposed 
improveipent,  and  in  no  case  may  the  assessment  exceed 
the  benefits  to  be  derived  from  the  proposed  improvement 
(Havana  Township  Drainage  District  v.  Kelsey,  120  111. 
482.)  Special  assessments  are  levied  by  virtue  of  sec- 
tion 26  of  the  Farm  Drainage  act.  The  act  formerly  con- 
tained a  section  27,  w-hich  provided  for  an  appeal  to  the 
cotmty  court  from  any  special  assessment  levied  under  sec- 
tion 26,  but  the  act  was  amended  in  1901  by  striking  out 
section  27,  since  which  time  the  property  owner  has  no  op- 
portunity to  be  heard  on  any  matter  in  reference  to  the 
special  assessment  until  application  has  been  made  for  judg- 
ment and  sale  of  his  lands  for  delinquent  taxes.  (People 
v.  Carr,  231  III.  502.)  As  the  objectors  had  the  right  to 
insist  that  the  total  assessments  against  their  lands  for  the 
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cost  of  the  proposed  improvement  should  not  exceed  the 
benefits,  and  as  this  was  the  first  opportunity  afforded  them 
to  be  heard  upon  that  question,  the  court  erred  in  striking 
objections  5  and  6. 

The  only  argument  made  on  behalf  of  appellee  in  sup- 
port of  this  action  of  the  court  is,  that  the  interests  of  ap- 
pellants are  not  identical  under  these  two  objections,  and 
it  is  urged  that  as  each  tract  of  land  is  necessarily  in  a  class 
by  itself,  on  account  of  its  location,  soil,  contour,  etc.,  the 
determination  of  the  question  of  benefits  on  joint  objec- 
tions would  lead  to  confusion  and  embarrassment.  A  de- 
termination whether  the  assessment  exceeded  the  benefits 
would  not  involve  a  consideration  of  the  different  charac- 
teristics of  the  various  tracts  of  land  in  the  district.  Those 
matters  were  considered  and  adjusted  when  the  classifica- 
tion was  made,  and  if  a  classification  is  properly  made 
each  tract  of  land  will  bear  its  proportionate  share  of  the 
burden  of  all  future  assessments.  Should  an  assessment 
be  made  in  excess  of  the  benefits  under  a  proper  classifica- 
tion, each  tract  of  land  in  the  district  would  be  affected  at 
the  same  time,  although,  it  is  true,  not  in  the  same  pro- 
portion. Assuming  that  the  classification  is  correct,  a  re- 
duction of  the  assessment  to  a  point  where  it  would  equal 
the  benefits  to  any  particular  tract  of  land  would  be  a  re- 
duction to  a  point  that  would  equal  the  benefits  to  every 
other  tract  of  land  in  the  district.  This  was  such  an  ob- 
jection as  the  various  land  owners  might  properly  join  in 
making,  and  upon  the  hearing  the  court  should  hear  the 
proof  on  the  question  of  benefits  and  should  sustain  the 
objection  as  to  any  excess  of  the  assessment  above  the 
benefits. 

Section  26  of  the  Farm  Drainage  act  provides  that  the 
commissioners,  by  resolution,  shall  order  such  amount  of 
money  to  be  raised  by  special  assessment  upon  the  lands  of 
the  district  as  may  be  necessary ;  that  they  shall  then  make 
out  a  special  assessment  roll  or  tax  list,  and  when  com- 
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pleted  the  list  shall  be  filed  with  the  town  clerk.  Section  2 
of  the  act  provides  that  the  town  clerk  shall  be  the  clerk  of 
the  drainage  commissioners  and  shall  be  the  custodian  of 
all  papers  and  records  pertaining  to  drainage  matters,  and 
shall  keep  in  a  well-bound  book,  to  be  known  as  the  "Drain- 
age Record,"  a  record  of  the  proceedings  of  the  commis- 
sioners, and  shall  enter  at  length  therein  all  the  orders  and 
findings  of  the  commissioners  pertaining  to  the  subject  of 
drainage.  Before  the  commissioners  are  authorized,  un- 
der section  26,  to  make  out  an  assessment  roll  or  tax  list, 
they  are  required  to  provide  for  the  amount  of  the  assess- 
ment by  resolution,  and  this  resolution  must  state  that  the 
amoimt  named  is  necessary.  Before  they  are  warranted  in 
making  any  assessment  roll  the  statute  must  be  strictly  com- 
plied with.  (People  v.  Carr,  supra;  People  v.  Warren, 
231  111.  518.)  That  the  commissioners  failed  to  find  that 
the  amount  levied  was  necessary  to  be  raised  by  special 
assessment  is  a  valid  objection  to  the  collection  of  the  tax, 
and  objectors  should  have  been  allowed  to  make  proof  un- 
der objection  7. 

Objection  19  was,  that  none  of  the  land  in  Lee  county 
had  ever  been  legally  included  within  the  district  While 
this  objection  is  very  general  in  its  terms  and  should  have 
been  more  specific,  it  is  one  under  which  legitimate  proof 
might  be  made.  Appellee  relies  chiefly  upon  People  v. 
Dyer,  205  111.  575,  and  Shanley  v.  People,  225  id.  579,  to 
support  the  action  of  the  court  in  striking  this  objection. 
Appellants  do  not  have  the  right,  under  this  objection,  to 
attack  the  corporate  existence  of  the  district,  for,  as  was 
said  in  the  Dyer  case,  supra,  and  the  Shanley  case,  supra, 
if  they  desire  to  raise  such  question  it  must  be  done  by  quo 
warranto.  In  a  proceeding  to  collect  a  special  assessment 
levied  by  a  drainage  district  the  organization  of  the  dis- 
trict cannot  be  questioned  collaterally,  but  it  can  only  be 
done  in  a  direct  proceeding.  It  does  not  appear  from  this 
record  how  the  lands  of  objectors,  being  located  in  Lee 
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county,  became  attax:hed  to  district  No.  3  of  the  town  of 
Montmorency,  in  Whiteside  county.     The  record  is  silent 
as  to  whether  these  lands  were  included  at  the  time  of  the 
organization  of  the  district  or  were  subsequently  claimed 
to  be  annexed  under  one  of  the  various  methods  provided 
by  the  Farm  Drainage  act.     But  no  matter  under  what 
method  it  might  be  claimed  these  lands  became  a  part  of 
said  district  No.  3,  appellants,  under  this  objection,  would 
have  the  right,  if  they  could,  to  show  that  no  record  had 
ever  been  made  including  their  lands  within  the  district,  if 
they  had  not  been  included  originally,  or,  in  any  event, 
whether  they  had  been  included  originally  or  annexed  sub- 
sequently to  the  organization  of  the  district,  that  they  had 
never  been  given  tlie  required  notice  of  the  meeting  to  hear 
objections  to  the  classification  made  by  the  commissioners. 
Such  proof  would  show  a  lack  of  jurisdiction  in  the  drain- 
age commissioners  to  levy  any  tax  against  the  lands  of*  ap- 
pellants, and  as  we  said  in  Pay  son  v.  People ,  175  111.  267, 
in  passing  upon  the  question  whether  this  could  be  raised 
in  a  collateral  proceeding:    "The  statute  required  that  no- 
tice should  be  given  the  plaintiff  before  a  right  existed  to 
levy  the  special  assessment  against  his  land.     Only  after' 
due  notice  to  him,  as  required  by  the  statute,  can  his  land 
be  brought  into  the  district  and  made  subject  to  the  spe- 
cial assessment.     To  hold  that  a  land  owner  may  be  sub- 
jected to  such  an  assessment  without  any  notice  given  or 
attempted,  and  without  an  appearance,  would  be  against 
every  principle  of  justice'  and  right.     The  right  to  levy  a 
tax  by  which  one  may  be  deprived  of  his  property  exists 
by  virtue  of  the  statute  alone,  which  must  be  strictly  fol- 
lowed."    And  it  was  there  held  that  such  an  objection  was 
not  a  denial  of  the  existence  of  the  corporation.     As  this 
objection  applied  to  all  the  lands  of  appellants  it  was  one 
in  which  they  could  properly  join. 

All   the   remaining  objections  were  properly  stricken. 
Objections  2  and  13  simply  state  that  after  the  assessment 
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was  made  two  of  the  commissioners  "signed  a  paper"  that 
the  classification  was  not  in  accordance  with  justice  and 
right  and  that  the  proposed  improvement  was  for  a  larger 
ditch  than  was  necessary.  By  section  21  of  the  act  pro- 
vision is  made  whereby  the  commissioners  may  make  a 
new  classification  in  accordance  with  justice  and  right  when 
they  believe,  from  experience  and  results,  that  the  former 
classification  was  not  fairly  adjusted  on  the  several  tracts 
of  land  according  to  benefits.  This  determination  must  be 
arrived  at  in  a  regular  meeting  of  the  commissioners  and 
a  record  of  it  made  and  preserved.  Having  once  arrived 
at  this  determination  in  this  manner,  it  is  then  incumbent 
upon  the  commissioners  to  make  a  new^  classification.  A 
classification,  unless  regularly  made,  cannot  be  changed  or 
affected  except  in  the  method  provided  in  the  act.  Any 
written  statement  made  by  the  commissioners,  or  a  major- 
ity of  them,  in  any  other  method  than  that  provided  by  the 
statute,  would  have  no  effect  whatever  upon  the  classifica- 
tion or  on  any  assessment  levied  thereafter. 

Objection  3,  that  a  majority  of  those  who  had  paid  the 
assessment  signed  a  statement  that  the  classification  was 
not  in  accordance  with  justice  and  ri^t,  would  not  admit 
of  proof.  The  land  owners  had  the  right  to  be  heard  as 
to  the  final  adoption  of  the  classification,  and  when  once 
adopted  it  could  only  be  changed  by  the  commissioners  in 
the  method  pointed  out  by  the  statute. 

Objection  4  states  that  Drainage  District  No.  3,  after 
its  organization,  had  become  absorbed  by  another  district 
and  thereby  lost  its  corporate  identity.  This  is  an  attack 
upon  the  corporate  existence  of  the  district  and  can  only 
be  made  in  a  direct  proceeding.  People  v.  Dyer,  supra; 
Shanley  v.  People,  supra. 

Objections  8  and  9  pertain  to  matters  which  could  have 
been  raised  at  the  time  of  the  hearing  of  objections  to  the 
classification. 
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Objections  lo,  17  and  18  do  not  disclose  that  any  of 
appellants  would  in  anywise  be  affected  should  they  be  able 
to  prove  the  matters  therein  charged.  It  does  not  appear 
that  there  is  any  necessity  for  any  bridges  over  ditches  of 
any  of  the  lands  of  the  appellants,  or  that  any  ditches  for 
which  it  was  necessary  to  condemn  the  right  of  way  ex- 
tended over  lands  of  appellants  or  any  of  them.  Nor  is  it 
pointed  out  in  objection  18  over  which  of  the  parties  the 
commissioners  failed  to  obtain  jurisdiction. 

The  assessment  is  made  in  the  form  provided  by  the 
statute,  and  shows  on  its  face  that  it  is  not  subject  to  ob- 
jection II. 

Objection  12  does  not  state  a  proper  ground  of  objec- 
tion to  the  tax.  The  provisions  of  the  Farm  Drainage  act 
which  require  drainage  commissioners  to  provide  outlets 
of  ample  capacity  for  the  waters  of  the  district  are  man- 
datory, and  the  commissioners  may  be  compelled  by  man- 
damus, in  a  proper  case,  to  perform  their  duty  in  that 
respect.  (Peoione  Drainage  District  v.  Adams,  163  111. 
428;  Langan  v.  Drainage  District,  239  id.  430.)  The  fact 
that  the  drainage  commissioners  may  have  failed  to  pro- 
vide an  adequate  outlet  for  the  system  of  drainage  should 
not  operate  to  defeat  the  whole  purpose  of  the  organization 
of  the  district.  If  it  be  the  case  that  the  outlet  is  inade- 
quate, the  appellants  have  their  remedy  and  may  compel  the 
commissioners  to  provide  one  which  will  be  adequate. 

Objection  14  is  answered  by  the  record  itself.  The  cer- 
tificate of  the  county  collector  that  the  assessments  are  de- 
linquent shows  them  to  be  past  due,  and  there  is  no  need 
of  any  further  statement  of  that  fact. 

As  to  objection  15,  it  is  only  necessary  to  state  that  the 
Farm  Drainage  act  does  not  provide  for  the  confimiation 
of  an  assessment.  It  might  be  contended  that  the  assess- 
ment is  confirmed  when  it  is  made  by  the  commissioners 
and  the  assessment  roll  is  filed  with  the  town  clerk,  as  pro- 
vided by  the  act,  and  that  this  objection  was  intended  to 
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niean  that  there  is  no  proper  record  showing  the  making 
of  the  assessment  and  the  filing  of  the  assessment  roll.  If 
that  is  the  basis  of  the  objection  those  facts  should  have 
been  specifically  stated. 

By  objection  i6  appellants  seek  to  show  that  the  delin- 
quent list  does  not  provide  for  the  collection  of  any  inter- 
est on  the  assessments.  Section  29  of  the  act  provides  that 
such  taxes  shall  draw  interest  at  the  rate  of  six  per  cent 
from  the  time  that  they  become  due  until  they  are  paid, 
and  that  such  interest  may  be  collected  as  part  of  the  taxes. 
If  the  county  collector  has  not  seen  fit  to  require  the  pay- 
ment of  the  interest  due  on  the  delinquent  tax  that  action 
could  only  result  beneficially  to  appellants  and  does  not  af- 
ford them  any  grounds  for  an  objection  to  the  collection 
of  the  tax. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 


The  Illinois  Central  Railroad  Company,  Appellee,  vs. 
E.  NoYEs,  Appellant. 

Opinion  Hied  December  21,  ipii. 

1.  Ejectment — what  does  not  destroy  possession  by  a  railroad 
company  up  to  fence.  Possession  by  a  railroad  company  up  to  the 
fence  erected  with  its  consent  between  the  right  of  way  and  the 
adjoining  land  is  not  destroyed  by  the  fact  that  a  tenant  on  the 
land  farmed  a  part  of  the  right  of  way  by  permission  of  the  com- 
pany, or  by  the  fact  that  the  section  men  did  not  mow  the  grass 
all  the  way  to  the  fence. 

2.  Same — possession  of  land  is  notice  of  the  rights  of  the  pos- 
sessor. A  non-resident  land  o"wner  cannot  say  that  he  had  no  no- 
tice that  a  fence  was  built  between  his  land  and  a  railroad  right 
of  way  where  the  resident  agent  who  managed  the  land  for  the 
owner  had  such  notice ;  but  it  is  not  necessary  for  a  railroad  com- 
pany to  give  notice  to  a  land  owner  in  addition  to  the  building  of 
a  fence,  as  the  company's  possession  is  notice  of  its  rights. 
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3.  Same — what  does  not  constitute  color  of  title.  A  condemna- 
tion judgment  for  a  right  of  way  sixty-six  feet  wide,  containing 
2.46  acres,  across  a  certain  described  eighty-acre  tract  is  not  color 
of  title,  neither  is  a  receipt  for  the  money  paid  in  satisfaction  of 
the  judgment,  which  does  not  describe  the  particular  property  and 
purport  to  convey  title;  but  the  judgment  and  receipt  show  the 
purchase  of  the  right  of  way  of  the  width  described,  and  if  the 
purchase  is  followed  by  uninterrupted  and  adverse  possession  of 
the  right  of  way  for  twenty  years  the  company  will  acquire  title. 

4.  Same — fact  that  the  fee  cannot  he  acquired  by  condemnation 
does  not  preclude  acquiring  title  by  limitation.  The  provision  of 
the  constitution  that  where  property  is  taken  by  condemnation  the 
fee  shall  remain  in  the  owner  subject  to  the  use  for  which  it  was 
taken,  does  not  prevent  a  railroad  company  from  acquiring  a  title 
to  land  by  adverse  and  uninterrupted  possession  for  twenty  years. 

5.  Appeals  and  errors — when  objection  that  plea  was  not  veri- 
Hed  comes  too  late,  A  cross-error  based  upon  the  fact  that  a  plea 
in  ejectment  denying  possession  or  claim  of  title  was  not  verified 
cannot  be  considered  where  the  case  was  tried  on  the  pleadings  as 
they  stood,  without  any  objection  being  made  to  the  plea. 

6.  Propositions  of  law — the  Practice  act  contemplates  propo- 
sitions based  upon  the  evidence.  The  propositions  of  law  con- 
templated by  the  Practice  act  are  those  stating  rules  of  law  based 
upon  hypotheses  of  fact  which  the  evidence  tends  to  prove. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the 
Hon.  M.  W.  Thompson,  Judge,  presiding. 

James  Vause,  Jr.,  for  appellant. 

James  W.  &  Edward  C.  Craig,  (John  G.  Drennan, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  the  Illinois  Central  Railroad  Company, 
brought  this  suit  in  ejectment  against  appellant,  E.  Noyes, 
in  the  circuit  court  of  Coles  county,  to  recover  the  pos- 
session of  a  strip  of  land  eight  feet  wide,  the  south  line  of 
the  strip  being  twenty-five  feet  north  of  and  parallel  with 
the  center  line  of  the  railroad  track  and  the  north  line 
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thirty-three  feet  north  of  said  center  line,  and  extending 
across  the  east  half  of  the  north-west  quarter  of  section  24, 
town  12,  range  7,  in  said  county,  claiming  title  in  fee.  The 
appellant  pleaded  not  guilty  as  to  lots  5,  6,  9  and  10  in 
Noyes'  Fifth  addition  to  the  city  of  Mattoon,  a  part  of  said 
strip  which  lies  east  of  a  street  of  the  city  of  Mattoon 
running  north  and  south  through  the  eighty-acre  tract, 
and  denying  that  he  was  in  possession  of  the  remainder  or 
claimed  any  interest  therein.  A  jury  having  been  waived, 
there  was  a  trial  by  the  court  and  a  judgment  in  favor  of 
the  appellee. 

The  plaintiff  is  the  owner  of  the  railroad  originally  con- 
structed by  the  Grayville  and  Mattoon  Railroad  Company, 
which  filed  its  petition  in  the  county  court  of  Coles  county 
on  May  4,  1877,  for  the  condemnation  of  the  right  of  way 
sixty-six  feet  wide  across  said  east  half  of  the  north-west 
quarter  of  section  24,  containing  2.46  acres.  A  plat  of  the 
land  to  be  taken  was  filed  with  the  petition,  but  it  was  not 
found  when  this  case  was  tried.  Francis  V.  Noyes  was 
the  owner  of  the  land  and  lived  in  Massachusetts,  and 
Thomas  P.  C.  Lane,  who  lived  at  Mattoon,  was  his  attor- 
ney in  fact.  A  trial  by  jury  resulted  in  a  verdict  fixing 
the  compensation  for  the  land  taken,  and  the  damages,  at 
$1100.  Soon  afterward  the  railroad  company  went  into 
the  hands  of  a  receiver,  who  took  possession  of  the  right 
of  way  upon  his  appointment.  The  receiver  settled  the 
judgment  for  $660,  and  paid  that  amount  on  March  2, 
1878,  in  full  payment  and  satisfaction  thereof.  The  receipt 
stated  that  the  receiver  was  authorized  to  vary  the  line  of 
the  road  as  established  and  condemned,  not  exceeding  sixty- 
six  feet  either  way.  The  receiver  constructed  the  road, 
but  the  right  of  way  w^as  not  fenced  at  that  time.  The 
eighty-acre  tract  was  rented  by  Francis  V.  Noyes,  through 
Lane,  his  agent,  to  William  H.  Stover  in  1882.  Stover 
used  the  land  north  of  the  right  of  way  for  a  cow  pasture, 
and  needing  a  fence  asked  Lane  to  build  one.     Lane  said 
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that  he  did  not  feel  like  putting  in  a  fence  and  that  it  was 
up  to  the  railroad  company  to  build  one.    The  Peoria,  De- 
catur and  Evansville  Railroad  Company  then  owned  the 
road  and  Stover  applied  to  the  agent  of  that  company  to 
build  a  fence.     The  agent  said  the  company  did  not  have 
to  build  a  fence  inside  of  the  corporation,  but  it  was  agreed 
that  the  company  should  furnish  the  material  and  Stover 
should  build  the  fence.     The  material  was  furnished  and 
delivered  on  the  ground  by  the  railroad  company  and  a 
fence  of  posts  and  barbed  wire  was  built,  which  remained 
until  1905,  although  it  was  in  poor  condition  at  that  time, 
and  was  then  torn  down  by  the  defendant,  E.  Noyes,  who 
had  a  deed  of  the  land  north  of  the  north  line  of  the  right 
of  way.     The  disputed  question  of  fact  in  the  case  related 
to  the  location  of  that  fence.    The  evidence  for  the  plain- 
tiff was  that  it  was  built  thirty-three  feet  from  the  center 
line  of  the  railroad,  measured  with  a  tape  line  at  right  an- 
gles from  said  center  line  by  Stover  and  the  section  boss, 
and  there  was  evidence  for  the  defendant  that  the  fence 
was  only  tw^enty-five  feet  north  of  said  center  line.     After 
the  defendant  tore  down  the  fence  a  row  of  right-of-way 
posts  were  set  thirty-three  feet  from  the  center  of  the  track 
and  defendant  pulled  them  up,  after  which  this  suit  was 
begun.    Three  or  four  years  before  the  trial  the  defendant 
set  out  a  row  of  trees  twenty-five  feet  from  the  center  line 
of  the  railroad  track.    There  was  a  row  of  telegraph  poles 
about  twenty  or  twenty-one  feet  frbm  the  center  of  the 
track,  and  there  was  testimony  for  the  defendant  that  the 
fence  was  two  or  three  feet  north  of  that  line,  but  one  wit- 
ness, at  least,  was  evidently  mistaken.     He  made  a  plat  of 
the  land  for  the  agent.  Lane,  in  1893,  with  the  expectation 
of  subdividing  and  selling,  and  he  testified  that  there  was  a 
board  fence  twenty-five  feet  from  the  line,  and  that  it  was 
a  solid  plank  fence  and  probably  one-third  or  one-quarter 
of  it  was  still  left  at  that  time.    For  the  plaintiff  there  was 
testimony  that  there  was  a  roadway  between  the  telegraph 
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poles  and  the  fence,  and  it  is  certain  that  the  fence  was  a 
barbed  wire  fence.  Judging  from  the  record,  there  was  a 
clear  preponderance  of  the  evidence  for  the  plaintiff  as  to 
the  location  of  the  fence,  and  it  would  be  strange  if  a  rail- 
road company  which  had  bought  and  paid  for  a  right  of 
way  sixty-six  feet  wide  should  locate  its  fence  twenty-five 
feet  from  the  center  line  instead  of  thirty-three  feet.  The 
plaintiff  returned  to  the  State  Board  of  Equalization  its 
right  of  way  sixty-six  feet  wide  at  this  place  for  assess- 
ment and  paid  the  taxes  on  it  from  the  year  1881  to  1910, 
inclusive.  After  the  fence  was  built  Stover  farmed  the 
right  of  way  during  the  three  years  of  his  tenancy  by  con- 
sent of  the  section  boss,  but  that  fact  had  no  influence  on 
the  rights  of  the  parties,  because  the  possession  of  Stover 
was  by  permission  and  in  subordination  to  the  right  of  the 
railroad  company.  There  was  testimony  that  the  section 
men  mowed  the  grass  for  only  twenty-five  feet  from  the 
track,  but  if  that  were  true  it  would  not  destroy  the  pos- 
session up  to  the  fence.  The  finding  of  the  court  was  not 
contrary  to  the  evidence. 

The  condemnation  judgment  did  not  constitute  color  of 
title  in  the  railroad  company,  {Converse  v.  Calumet  River 
Railway  Co,  195  111.  204;  Chicago,  Burlington  and  Quincy 
Railway  Co.  v.  Abbott,  215  id.  416;)  and  neither  did  the 
receipt  for  the  money  paid  in  satisfaction  of  it,  which  did 
not  describe  particular  property  or  purport  to  convey  title. 
The  plaintiff,  therefore,  could  not  recover  by  virtue  of  the 
Statute  of  Limitations  of  seven  years.  The  judgment  jmd 
receipt,  however,  did  show  that  the  railroad  company  paid 
for  a  right  of  way  sixty-six  feet  wide  across  the  eighty- 
acre  tract,  containing  2.46  acres,  which  was  the  amount  of 
land  included  in  a  right  of  way  of  that  width.  The  settle- 
ment and  payment  amounted  at  least  to  an  agreement  on 
the  compensation  for  the  right  of  way  and  a  payment  of 
it.  The  title  of  the  plaintiff  rested  upon  the  fact  of  the 
purchase  of  the  right  of  way,  followed  by  uninterrupted 
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and  adverse  possession  of  it  for  twenty  years.  The  argu- 
ment that  such  possession  was  not  adverse  because  there 
was  no  evidence  that  Francis  V.  Noyes  knew  of  the  build- 
ing of  the  fence  is  not  sound.  His  agent  at  Mattoon,  who 
was  applied  to  by  Stover  to  build  the  fence  and  who  was 
in  charge  of  the  property,  necessarily  had  actual  knowledge 
of  the  existence  of  the  fence  on  the  land,  and  his  knowl- 
edge would  be  imputed  to  his  principal.  But  it  was  not 
necessary  for  the  railroad  company  to  give  notice  to  Noyes 
in  addition  to  the  existence  of  the  fence  on  the  land.  Pos- 
session of  land  is  notice  of  the  rights  of  the  possessor. 
Lyman  v.  Russell,  45  111.  281 ;  Jefferson  v.  Jefferson,  96 
id.  551 ;  Ronnn  v.  Bliihm,  172  id.  277. 

The  defendant  asked  the  court  to  hold  as  law  the  fol- 
lowing proposition: 

"The  court  holds  that  to  constitute  an  adverse  posses- 
sion sufficient  to  defeat  the  party  who  has  the  legal  title, 
the  possession  must  be  hostile  in  its  inception  and  so  con- 
tinue without  interruption  for  the  period  of  twenty  (20) 
years.  It  must  be  an  actual,  visible,  open,  notorious,  hos- 
tile and  exclusive  possession,  acquired  and  retained  under 
claim  of  title  inconsistent  with  that  of  the  true  owner." 

The  court  marked  tlie  proposition  "refused."  The 
proposition  was  abstract  in  form,  and  although  it  was  held 
in  Vigtis  v.  O'Bannon,  118  111.  334,  that  such  a  proposition, 
if  correct,  should  be  held  where  the  trial  is  by  the  court, 
it  was  undoubtedly  intended  by  the  Practice  act  that  such 
propositions  should  state  rules  of  law  based  upon  hypoth- 
eses of  fact  which  the  evidence  tends  to  prove.  In  this 
case  the  court  must  have  regarded  the  proposition  as  not 
applicable  to  the  facts,  since  it  cannot  be  supposed  that  the 
court  did  not  recognize  the  statement  as  correct  when  prop- 
erly applied.  Francis  V.  Noyes,  who  owned  the  land,  had 
sold  the  right  of  way  to  the  railroad  company  and  received 
pay  for  it  and  the  defendant  had  acquired  title  by  his  deed 
to  the  land  north  of  the  right  of  way,  so  that,  perhaps,  the 
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court  did  not  regard  the  defendant  as  the  true  owner  or 
holder  of  the  legal  title  to  the  land  in  dispute.  The  propo- 
sition may  not  have  been  regarded  as  strictly  applicable 
with  respect  to  taking  possession  in  a  hostile  manner  un- 
der the  facts  of  the  case  with  respect  to  the  building  of  the 
fence,  but  the  court  could  not  have  found  for  the  plaintiff 
without  finding  the  fact  that  the  fence  was  thirty-three  feet 
north  of  the  center  line  of  the  track,  which  was  the  dis- 
puted question  of  fact.  If  that  was  so,  there  was  no  evi- 
dence tending  in  the  slightest  degree  to  prove  that  posses- 
sion was  taken  in  subordination  to  the  title  of  Francis  V. 
Noyes  or  in  recognition  of  any  title  in  him  or  by  his  per- 
mission. The  possession  was  taken  under  a  claim  of  right, 
if  taken  at  all,  and  the  refusal  of  the  court  to  hold  the 
proposition  could  not  possibly  have  affected  the  judgment. 

It  is  urged  that  the  judgment  was  wrong  in  adjudging 
title  in  the  plaintiff  in  fee  simple,  because  the  constitution 
provides  that  where  property  is  taken  by  condemnation 
proceedings  the  fee  shall  remain  in  the  owner,  subject  to 
the  use  for  which  it  is  taken.  The  defendant  contended 
at  the  trial,  and  procured  the  court  to  hold  a  proposition, 
that  the  condemnation  proceeding  was  not  color  of  title, 
and  now  contends  that  the  plaintiff  could  only  recover  by 
virtue  of  the  twenty-year  Statute  of  Limitations.  The  pro- 
vision of  the  constitution,  therefore,  does  not  apply,  and 
it  is  not  contended  that  the  plaintiff  was  incapable  of  ac- 
quiring title  in  fee  by  adverse  possession  under  the  Statute 
of  Limitations.  As  title  was  not  acquired  by  condemna- 
tion proceedings  the  judgment  was  not  incorrect. 

A  cross-error  is  assigned  on  the  failure  of  the  court  to 
adjudge  title  in  fee  in  the  plaintiff  to  all  the  land  described 
in  the  declaration.  The  ground  of  that  assignment  is,  that 
the  plea  denying  possession  or  claim  of  title  was  not  veri- 
fied by  affidavit.  Perhaps  the  absence  of  a  verification  has 
been  noticed  since  the  trial,  but  whether  that  is  so  or  not, 
no  objection  of  that  kind  was  made.     The  case  was  tried 
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under  the  pleadings  as  they  stood,  and  as  no  question  was 
raised  as  to  the  sufficiency  of  the  plea  it  is  too  late  to  make 
the  objection  now. 

The  judgment  is  affirmed.  judgment  affirmed. 


The  City  of  Chicago,  Defendant  in  Error,  vs.  The 
Pennsylvania  Company,  Plaintiff  in  Error. 

Opinion  Hied  December  21,  iQii. 

1.  Municipal  corporations — police  power  of  city  is  a  continu- 
ing one.  The  power  of  a  city  to  enact  police  regulations  demanded 
for  the  public  health,  comfort,  safety  or  welfare  is  a  continuing 
one,  of  which  the  city  cannot  divest  itself  by  contract. 

2.  Same — a  city  does  not  have  same  right  to  regulate  elevated 
structures  as  it  does  grade  crossings.  The  rights  of  a  city  with 
reference  to  the  regulation  of  the  operation  of  a  railroad  on  an 
elevated  structure  are  not  the  same  as  where  the  railroad  crosses 
the  streets  at  grade. 

3.  Same — city  cannot  compel  a  railroad  company  to  light  street 
beneath  an  elevated  structure.  A  city  has  no  power  to  compel  a 
railroad  company  to  light  the  street  beneath  an  elevated  structure 
erected  by  the  company  with  the  authority  of  the  city,  even  though 
the  structure  renders  the  street  darker  than  it  would  otherwise  be. 
(Chicago  v.  Union  Traction  Co.  199  111.  259,  distinguished.) 

4.  Same — Chicago  ordinance  requiring  lights  at  crossings  is  in- 
valid as  applied  to  elevated  structures.  Section  1997  of  the  mu- 
nicipal code  of  Chicago,  concerning  lights  at  crossings,  is  invalid 
in  so  far  as  it  applies  to  railroads  which  cross  above  the  streets 
on  elevated  structures. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Sheridan  E.  Fry,  Judge,  presiding. 

LoKSCH,  ScoFiELD  &  LoESCH,  for  plaintifif  in  error : 

The  track  elevation  ordinance  of  June  18,  1900,  is  a 

contract  between  the  city  of  Chicago  and  the  Pennsylvania 

Company  and  cannot  be  changed  without  consent  of  both 

parties,  and  additional  burdens  not  provided  in  said  ordi- 
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nance  cannot  be  cast  upon  the  railroad  company  except  in 
the  reasonable  exercise  of  the  police  power  of  the  city  of 
Chicago.  Qtiincy  v.  Bull,  io6  111.  337;  Belleville  v.  Rail- 
way Co,  152  id.  171 ;  People  v.  Telephone  Co,  192  id.  307; 
Telephone  Co.  v.  Telephone  Co.  199  id.  324;  Madison  v. 
Traction  Co.  235  id.  346. 

Section  1997  of  the  municipal  code  is  not  a  valid  ex- 
ercise of  the  police  power  of  the  city  of  Chicago.  Keil  v. 
Chicago,  176  111.  137;  Lafidberg  v.  Chicago,  237  id.  112; 
Cairo  v.  Bross,  loi  id.  475 ;  Altamont  v.  Railway  Co.  184 
id.  47- 

The  ordinance  in  question  is  an  alleged  exercise  of  po- 
lice power  in  the  interest  of  public  safety.  If  the  power  to 
impose  the  burden  of  lighting  a  street  intersection  upon  the 
railroad  exists  when  it  crosses  a  street  at  grade,  it  ceases 
when  the  said  railroad  is  elevated  and  the  dangers  of  the 
grade  crossing  are  eliminated.  Blanchard  v.  Railroad  Co. 
126  111.  416;  Railway  Co.  v.  Halbert,  179  id.  196;  Peo- 
ple V.  Railroad  Co.  235  id.  374. 

A  city  has  no  power,  in  the  absence  of  statutory  pro- 
vision, to  pass  an  ordinance  requiring  railroad  companies 
to  light  their  tracks  within  the  city  limits.  Slielbyville  v. 
Railroad  Co.  146  Ind.  66. 

The  city  having  assumed  the  duty  of  lighting  its  streets, 
cannot,  by  ordinance,  relieve  itself  of  such  duty  and  place 
the  burden  upon  an  individual  or  private  corporation.  Free- 
port  V.  Isbell,  83  111.  441. 

To  put  the  burden  of  lighting  the  subway  in  question 
upon  the  railroad  company  is  the  taking  of  its  property  for 
a  public  use  without  just  compensation.  Railroad  Co.  v. 
Bloomington,  76  111.  447. 

To  permit  the  enforcement  of  this  ordinance  when  all 
lighting  is  done  by  general  taxation  is  to  deny  to  the  rail- 
road company  the  equal  protection  of  the  laws,  in  contra- 
vention of  the  constitution  of  Illinois  and  the  fourteenth 


Digitized  by  LjOOQ  IC 


Dea  Ul.]      City  op  Chicago  v.  Pennsylvania.  Co.      187 

amendment  to  the  constitution  of  the  United  States.    Suth- 
erland's Notes  on  U.  S.  Const.  728. 

Edward  J.  Brundage,  Corporation  Counsel,  (Chari^ics 
M.  Haft,  of  counsel,)  for  defendant  in  error: 

A  statute  or  ordinance  relating  to  the  health,  safety, 
comfort,  convenience  or  good  order  of  the  people  of  the 
municipality  is  a  proper  exercise  of  the  police  power.  Rail" 
way  Co.  V.  Chicago j  140  111.  309;  New  Orleans  v.  Louisi- 
ana, 115X1.  S.  661;  Beers  v.  Massachusetts,  97  id.  32; 
Slaughter  House  cases,  16  Wall.  62;  Wilke  v.  Chicago, 
188  111.  414;  People  V.  Railway  Co.  200  U.  S.  561 ;  Thorpe 
V.  Rutland,  27  Vt.  149. 

An  ordinance  requiring  a  railroad  company  to  light  a 
crossing  relates  to  the  health,  safety,  comfort,  convenience 
and  good  order  of  the  community,  and  it  is  therefore  a 
proper  exercise  of  the  police  power.  Village  v.  Railroad 
Co.  60  Ohio  St.  136;  Railroad  Co.  v.  Sulliva7i,  32  id.  152; 
Railroad  Co.  v.  Crawfordsville,  72  N.  E.  Rep.  1025. 

Independently  of  any  statutory  authority,  a  city  has  im- 
plied power  to  protect  the  health,  safety  and  comfort  of  its 
inhabitants.    Gundling  v.  Chicago,  176  111.  340. 

Requiring  a  railroad  company  to  light  that  portion  of 
the  street  beneath  its  elevated  structure  is  a  reasonable  regu- 
lation by  the  city  of  the  use  of  its  streets.  Baltimore  v. 
Railroad  Co.  166  U.  S.  681. 

The  principles  involved  in  this  case  are  practically  iden- 
tical with  those  involved  in  Chicago  v.  Traction  Co.  199  111. 
259,  and  we  submit  that  tliat  case  is  decisive  of  the  ques- 
tions here  involved. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  city  of  Chicago  brought  suit  against  the  Pennsyl- 
vania Company  in  the  municipal  court  to  recover  a  penalty 
for  failure  to  maintain  lights  in  the  subway  over  which  the 
lines  of  said  railroad  cross  Twenty-second  street,  in  the  city 
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of  Chicago.  The  city  based  its  right  to  recover  on  section 
1997  of  its  municipal  code  of  1905,  which  is  as  follows: 

"1997.  Lights  at  crossings, — Every  person  or  corpo- 
ration owning  or  operating  any  steam,  elevated  or  street 
railway  whose  track  or  tracks  cross  or  intersect  at,  above 
or  below  grade  any  of  the  streets  within  the  city,  shall,  and 
they  are  hereby  required  to,  provide  at  their  own  expense 
proper  and  sufficient  lights,  and  care  for  the  same,  at  all 
such  crossings  or  intersections.  Such  lights  shall  be  of 
such  kind  as  may  be  approved  by  the  commissioner  of  pub- 
lic works." 

Section  1998  provides  for  a  fine  of  not  less  than  $10 
nor  more  than  $100  for  a  failure  to  comply  with  the  pro- 
visions of  the  preceding  section.  The  city  secured  judg- 
ment in  the  municipal  court  and  a  fine  of  $50  was  assessed 
against  the  railroad  company,  and  this  writ  of  error  has 
been  sued  out  to  review  the  record  of  the  municipal  court. 

There  is  no  dispute  in  regard  to  the  facts.  For  many 
years  prior  to  1900  the  plaintiff  in  error  or  its  predecessors 
had  operated  a  steam  railroad  on  the  surface  of  Stewart 
avenue,  which  runs  north  and  south  and  across  Twenty- 
second  street.  This  occupation  of  Stewart  avenue  prior  to 
1900  was  authorized  by  various  city  ordinances  which  are 
not  involved  in  this  proceeding.  On  June  18,  1900,  the 
city  council  of  the  defendant  in  error  passed  an  ordinance 
requiring  the  plaintiff  in  error  to  elevate  its  tracks  from 
Twenty-first  street  southwardly  to  Fifty-tliird  street.  This 
ordinance  provided  for  subways  to  be  constructed  by  plain- 
tiff in  error  in  certain  streets,  among  which  was  Twenty- 
second  street.  The  character  of  the  subway  provided  for 
in  Twenty-second  street  was  specified  in  the  ordinance,  and 
it  has  been  constructed  in  accordance  therewith  and  ac- 
cepted by  defendant  in  error.  The  distance  from  the  sur- 
face of  the  roadway  to  the  railroad  structure  above  is  13.5 
feet.  The  evidence  shows  that  as  a  result  of  the  overhead 
crossing  the  street  beneath  the  same  is  somewhat  darkened 
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in  tlie  daytime  and  is  rendered  darker  at  night  than  it 
otherwise  would  be;  that  lights  are  required  in  the  said 
subway  to  protect  the  public  from  the  danger  of  collisions, 
and  also  from  the  danger  of  coming  in  contact  with  iron 
posts  erected  in  the  roadway  to  support  the  superstructure 
of  the  railroad;  that  after  the  completion  of  the  elevation 
of  its  tracks  in  1908  plaintiff  in  error  maintained  lights  in 
said  subway  until  January  15,  1909,  when  it  ceased  to  light 
said  subway  and  has  since  refused  to  do  so.  Plaintiff  in 
error  offered  to  prove  that  defendant  in  error  appropriated 
a  large  sum  of  money  annually  for  street  lighting  and  that 
plaintiff  in  error  had  paid  the  taxes  assessed  against  it  for 
such  purposes.  This  evidence  was  excluded  by  the  trial 
court. 

Plaintiff  in  error  contends  that  the  track  elevation  or- 
dinance of  1900,  when  accepted  and  complied  with  by  it, 
became  a  contract,  which  cannot  be  changed  without  the 
consent  of  both  parties,  and  that  defendant  in  error  cannot 
cast  additional  burdens  upon  it  unless  it  be  in  the  reason- 
able exercise  of  the  police  power;  that  even  if  the  power 
to  impose  the  burden  of  lighting  the  street  intersections 
exists  when  it  crosses  a  street  at  grade,  it  ceases  when  the 
railroad  is  elevated  and  the  dangers  of  the  grade  crossing 
are  eliminated;  that  defendant  in  error  has  no  power,  in 
the  absence  of  a  statutory  provision,  to  pass  an  ordinance 
requiring  railroad  companies  to  light  their  tracks  within  the 
city ;  that  the  defendant  in  error  having  assumed  the  duty 
of  lighting  its  streets,  cannot  relieve  itself  of  such  burden 
by  an  ordinance  placing  the  burden  upon  the  railroad  com- 
pany;  that  to  place  the  burden  of  lighting  this  subway  upon 
the  railroad  company  is  a  taking  of  its  property  for  public 
use  without  just  compensation  and  is  a  denial  to  the  com- 
pany of  the  equal  protection  of  the  laws,  in  violation  of 
both  the  State  and  Federal  constitutions. 

If  the  city  has  the  right  to  impose  this  duty  upon  plain- 
tiff in  error  it  is  only  because  of  the  general  police  power 
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possessed  by  it.  No  express  grant  has  been  given  by  the 
State  which  authorizes  it  to  require  a  railroad  company  to 
maintain  lights  at  any  particular  place.  There  is,  however, 
a  general  police  power  possessed  by  the  city  by  which  all 
persons,  natural  or  artificial,  may  be  subjected  to  such  rea- 
sonable restrictions  and  requirements  as  are  found  to  be 
proper  and  requisite  to  secure  the  health,  comfort  and  con- 
venience of  the  people.  (City  of  Chicago  v.  Union  Trac- 
tion Co.  199  111.  259.)  The  general  police  power  thus 
possessed  by  a  city  is  a  continuing  power,  and  is  one  of 
which  a  city  cannot  divest  itself,  by  contract  or  otherwise. 
It  follows,  therefore,  that  if  the  defendant  in  error  has  the 
right  to  impose  this  duty  upon  plaintiff  in  error  as  a  valid 
exercise  of  its  police  power,  the  contention  that  the  track 
elevation  ordinance  constitutes  a  contract  which  is  violated 
by  section  1997  of  the  municipal  code  cannot  be  sustained. 
Whether,  in  any  event,  a  city  has  the  power,  without  an 
express  grant  from  the  legislature,  to  require  railroads  to 
maintain  lights  at  grade  crossings  is  argued  at  considerable 
length.  In  the  view  we  take  it  is  not  necessary  to  deter- 
mine that  question.  The  railroad  does  not  cross  Twenty- 
second  street  at  grade.  The  conditions  there  are  essentially 
different  from  those  of  a  g^rade  crossing,  and  the  rights  of 
the  city  in  reference  to  the  regulation  of  the  operation  of 
a  railroad  on  an  elevated  structure  are  not  the  same  as  at 
grade  crossings.  This  was  recognized  by  the  city  when  it 
provided  in  the  elevation  ordinance  that  when  the  railroad 
should  be  operated  on  the  elevated  structure  the  provisions 
of  all  the  ordinances  of  the  city  of  Chicago  relating  to  the 
speed  of  trains,  the  length  of  trains,  the  number  of  cars  to 
constitute  a  train,  and  the  maintenance  of  g^tes,  flagmen, 
watchmen,  signals  and  signal  towers,  and  the  ringing  of 
bells,  should  cease.  Even  if  the  power  exists  in  the  city 
to  require  railroads  to  furnish  lights  at  grade  crossings,  it 
would  not  necessarily  follow  that  it  existed  when  the  grades 
had  been  separated  and  the  railroad  was  being  operated  on 
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an  elevated  structure.  The  statute  requiring  a  bell  to  be 
rung  for  eighty  rods  before  reaching  a  crossing  has  no  ap- 
plication to  a  crossing  under  a  viaduct,  where  the  travel  is 
over  the  elevated  structure  and  is  out  of  the  way  of  the 
trains  passing  over  the  tracks.  Clez^eland,  Cincinnati^  Chi" 
cago  and  St.  Louis  Railway  Co.  v.  Halbert,  179  111.  196; 
Blanchard  v.  Lake  Shore  and  Michigan  Southern  Railway 
Co.  126  id.  416. 

In  People  v.  Illinois  Central  Railroad  Co.  235  111.  374, 
the  city  of  Chicago  sought  by  mandamus  to  compel  the 
railroad  company  to  reconstruct  the  pavement  and  repair 
the  sidewalks  in  a  subway  in  one  of  the  streets  in  the  city 
which  passed  under  the  elevated  structure  of  the  railroad 
company.  In  that  case  the  railroad  company  had  been  re- 
quired to  elevate  its  tracks  by  an  ordinance  of  the  city,  and 
at  the  subway  in  question  was  required  by  the  elevation 
ordinance  to  pay  for  the  cost  of  constructing  suitable  ap- 
proaches to  the  depressed  street  and  of  paving  the  street 
tmder  the  railroad  tracks  and  the  approaches  thereto,  and 
to  construct  suitable  sidewalks.  The  city  had  repeatedly 
notified  the  railroad  company  that  the  pavement  and  side- 
walks in  the  subway  had  become  so  worn  as  to  be  unsafe 
and  to  require  immediate  reconstruction,  and  demanded 
that  it  reconstruct  the  pavement  and  repair  the  sidewalks. 
This  the  railroad  company  refused  to  do  and  a  petition  for 
the  writ  of  mandamus  was  filed  by  the  city.  The  city  in 
that  case  contended  that  it  had  the  right,  in  the  exercise  of 
its  police  power,  under  section  8  of  the  act  in  relation  to 
fencing  and  operating  railroads,  to  require  this  to  be  done 
by  the  railroad  company.  In  passing  upon  that  question 
we  said:  "Here  the  street  in  question  did  not  cross  the 
railroad  tracks  but  passed  under  them.  Appellee  [railroad 
company]  is  required  to  maintain  its  structures  supporting 
the  tracks  in  such  condition  as  to  render  it  safe  for  per- 
sons and  property  passing  underneath  them,  but  nothing  it 
could  do  in  the  way  of  maintaining  and  re-paving  the  streets 
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would  affdrd  any  protection  from  trains  to  persons  or  prop- 
erty passing  underneath  its  tracks.  It  is  not  denied  that 
when  the  appellee  elevated  its  tracks  it  restored  the  streets 
and  sidewalks  to  proper  condition,  and  in  our  opinion  its 
duty  ended  there.  The  future  maintenance  of  the  streets 
was  not  imposed  upon  the  corporation  by  its  charter  nor  by 
any  law  passed  in  the  exercise  of  the  police  powers  of  the 
State."  While  the  precise  question  to  be  determined  here 
was  not  involved  in  that  case,  the  facts  are  analogous  and 
the  reasoning  in  that  case  applies  here. 

The  police  power  is  limited  to  the  enactment  of  laws 
demanded  for  the  public  health,  comfort,  safety  or  welfare 
of  society.  (Ruhstrat  v.  People,  185  111.  133.)  By  ele- 
vating its  road-bed  and  separating  its  grade  from  the  grade 
of  the  street  all  danger  of  collisions  between  trains  of  the 
plaintiff  in  error  and  persons  or  property  was  entirely  elim- 
inated. In  passing  along  the  street  in  the  subway  beneath 
the  tracks  of  plaintiff  in  error  no  danger  is  encountered  by 
reason  of  the  operation  of  the  trains  of  plaintiff  in  error. 
Under  the  exercise  of  the  police  power  the  only  excuse 
which  could  be  given  to  support  the  right  of  the  city  to 
require  plaintiff  in  error  to  maintain  lights  in  this  subway 
would  be,  that  the  same  were  necessary  for  the  protection 
of  the  public  on  account  of  the  operation  of  the  railroad 
through  the  running  of  its  trains.  That  the  public  is  no 
longer  in  danger  because  of  the  operation  of  the  trains  of 
plaintiflf  in  error  is  conceded.  It  is  only  contended  thaf  de- 
fendant in  error  has  the  right  to  require  plaintiff  in  error 
to  maintain  lights  at  this  subway  because  the  building  of 
the  structure  required  by  the  elevation  ordinance  has  dark- 
ened the  street.  PlaintifT  in  error  has  a  right  to  maintain 
its  tracks  across  Twenty-second  street  by  reason  of  the  li- 
cense given  it  by  defendant  in  error  to  do  so.  Under  the 
elevation  ordinance  it  had  a  right  to  erect  the  structure  it 
has  erected  across  Twenty-second  street.  The  city  has  no 
more  right  to  require  plaintiff  in  error  to  maintain  lights 
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in  this  subway  merely  for  the  reason  that  its  structure  has 
tended  to  darken  the  street,  than  it  has  to  require  the  own- 
ers of  buildings  along  the  line  of  any  street  to  keep  the 
street  lighted  because  the  buildings,  on  account  of  their 
height,  have  tended  to  darken  the  street  and  make  it  less 
safe  for  travel.  To  require  plaintiff  in  error  to  maintain 
such  lights  would  be  to  deny  it  the  equal  protection  of  the 
laws. 

Defendant  in  error,  in  support  of  its  contention,  relies 
chiefly  upon  the  case  of  City  of  Chicago  v.  Union  Traction 
Co.  supra.  But  that  case  is  of  no  controlling  force  here. 
In  that  case  it  was  clearly  shown  that  the  street  accumula- 
tions had  a  deleterious  effect  upon  the  public  health  and 
comfort,  and  that  on  account  of  the  manner  in  which  the 
road-bed  was  constructed  and  the  rails  were  laid  in  the 
street,  the  dirt  and  filth  had  a  tendency  to  collect  between 
the  rails  and  be  retained  there.  As  the  existence  of  the 
rails  in  the  street  and  the  peculiar  construction  of  the  rdad- 
bed  tended  to  retain  the  street  accumulations  and  prevent 
them  from  flushing  ofi  to  the  sides  of  the  street,  it  was 
properly  held  that  the  city  had  the  power,  under  the  exer- 
cise of  its  police  power,  to  require  the  traction  company 
to  remove  such  accumulations.  The  decision  of  the  case 
rested  upon  the  fact  that  the  rails  caused  an  accimiulation 
and  retention  of  agencies  of  disease  which  were  injurious 
to  the  public  health. 

Section  1997  of  the  municipal  code,  in  so  far  as  it  ap- 
plies to  railroads  crossing  on  elevated  structures  above  the 
grades  of  streets,  is  invalid. 

The  judgment  of  the  municipal  court  is  reversed. 

Judgment  reversed. 


15  2-13 


Digitized  by  LjOOQ  IC 


194  Lawler  r.  Byrne.  [252  HI. 

Mary  E.  Lawler  et  al.  Appellees,  vs.  James  J.  Byrne, 

Appellant. 

Opinion  Hied  December  21,  ipii. 

1.  Joint  tenancy — joint  tenancy  of  husband  and  wife  is  same 
as  any  other  joint  tenancy.  Since  the  passage  of  the  Married 
Woman's  act  the  common  law  rule  that  a  deed  to  husband  and 
wife  created  in  them  a  tenancy  by  the  entirety,  which  could  not 
be  severed  by  a  conveyance  by  one  of  them  to  a  stranger,  has 
ceased  to  be  the  law  in  Illinois,  and  a  joint  tenancy  of  husband 
and  wife  is  now  governed  by  the  rules  applicable  to  other  joint 
tenancies. 

2.  Same — joint  tenancy  of  husband  and  wife  is  severed  when 
one  conveys  his  or  her  interest  to  a  stranger,  A  joint  tenancy, 
even  though  the  joint  tenants  are  husband  and  wife,  is  severed 
when  one  joint  tenant  conveys  or  mortgages  his  or  her  interest  to 
a  stranger.     (Mette  v.  Feltgen,  148  III.  357,  explained.) 

3.  Same — deed  of  one  joint  tenant  not  joined  in  by  the  other  is 
not  void,  A  deed  by  the  wife  conveying  to  a  stranger  her  inter- 
est in  property  in  which  she  and  her  husband  were  joint  tenants 
is  not  void  because  the  deed  was  not  joined  in  by  the  husband. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Martin  M.  Gridley,  Judge,  presiding. 

William  Schwemm,  for  appellant. 

White  &  Wilson,  and  Cheney  &  Evans,  (Roy  A. 
JuuL,  of  counsel,)  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  for  the  partition  of  two  lots  in  the  city  of 
Chicago,  described  in  the  bill.  Appellees  were  complain- 
ants in  the  bill  for  partition.  Annie  E.  Byrne  was  married 
twice  and  appellees  are  her  children  by  the  first  marriage. 
They  claim  an  interest  in  the  premises  by  virtue  of  a  war- 
ranty deed  from  their  mother,  in  which  her  second  hus- 
band, the  appellant,  who  is  the  step- father  of  appellees,  did 
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not  join.  The  deed  was  executed  December  31,  1910.  The 
bill  alleges  that  Annie  E.  Byrne  and  appellant,  her  husband, 
were  the  owners  in  fee  simple,  as  joint  tenants,  of  the  said 
two  lots;  that  lot  8  was  occupied  as  a  homestead  by  ap- 
pellant and  his  wife  until  her  death,  which  occurred  Janu- 
ary 3,  191 1,  and  was  worth  at  the  time  the  deed  was  made 
to  appellees,  more  than  $3500 ;  that  the  other  lot  is  vacant 
and  unoccupied.  The  bill  alleged,  in  substance,  that  appel- 
lees, by  virtue  of  the  deed  from  their  mother,  the  wife  of 
appellant,  became  seized  in  fee  simple,  as  tenants  in  com- 
mon with  appellant,  of  the  undivided  one-half  of  said  two 
lots,  subject  to  the  right  of  homestead  of  appellant  in  lot  8, 
and  appellees  tendered  in  their  bill  to  appellant  $1000  for 
and  in  lieu  of  his  homestead  estate,  if  it  should  be  ascer- 
tained that  the  homestead  premises  were  so  situated  that 
they  could  not  be  partitioned  and  appellant's  homestead  as- 
signed therein.  The  bill  further  alleged  that  the  appellant, 
prior  to  the  conveyance  made  by  his  wife  to  appellees,  had 
the  right  of  survivorship  in  the  event  of  his  wife's  death 
but  had  no  right  of  dower  in  or  to  any  portion  of  the 
premises  vested  in  his  wife,  and  that  by  virtue  of  the  deed 
to  appellees  the  joint  tenancy  was  severed  and  the  undivided 
one-half  of  the  premises  passed  to  appellees  free  from  any 
dower  right  of  appellant.  Appellant  demurred  to  the  bill. 
The  demurrer  was  overruled,  and,  he  electing  to  stand  by 
his  demurrer,  a  decree  for  partition  was  entered  in  accord- 
ance with  the  prayer  of  the  bill  and  commissioners  were 
appointed  to  make  partition  and  assign  homestead  to  ap- 
pellant, if  the  premises  were  so  situated  that  partition  could 
be  made  and  homestead  assigned,  and  if  the  same  could 
not  be  done,  the  commissioners  were  directed  to  fairly  and 
impartially  appraise  the  value  of  the  premises  and  report  to 
the  court.    From  that  decree  this  appeal  is  prosecuted. 

Both  parties  in  their  briefs  say  it  is  agreed  between 
them  that  the  appellant  and  his  deceased  wife  were  joint 
tenants  of  the  premises  described  in  the  bill,  and  that  they 
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acquired  their  title  as  joint  tenants  to  one  of  the  lots  in 
1905  and  to  the  other  in  1909.  The  instruments  creating 
the  joint  tenancy  are  not  before  us.  The  only  question 
raised  and  discussed  by  appellant  in  his  brief  is  the  right 
of  his  wife  to  sever  the  joint  tenancy  by  conveying  her  in- 
terest in  the  premises  to  appellees.  Appellant  insists  that 
she  could  not  do  this ;  that  her  deed  to  appellees  was  void 
and  upon  her  death  the  whole  of  the  premises  vested  in  her 
husband,  as  survivor. 

Appellant's  position  is  based  upon  the  assumption  that  a 
deed  to  husband  and  wife  creates  in  them  a  tenancy  by  the 
entirety,  which  was  the  rule  at  common  law,  and  such  a 
tenancy  could  not  be  severed.  The  authorities  are  abundant 
that  a  joint  tenancy  may  be  severed  by  one  of  the  joint 
tenants  conveying  or  mortgaging  his  interest  to  a  stranger. 
(2  Blackstone,  185;  4  Kent's  Com.  362,  363;  Washburn 
on  Real  Property, — 5th  ed. — 682;  Wilkins  v.  Young,  144 
Ind.  I,  and  cases  there  cited;  Simpson's  Lessee  v.  Ammon, 
I  Binn.  175;  2  Am.  Dec.  425;  Bossier  v.  RewoUtiski,  130 
Wis.  26;  7  L.  R.  A.  (N.  S.)  701;  Borden  v.  Overmeyer, 
134  Ind.  660;  23  Cyc.  487,  895;  17  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 708.)  Unless,  therefore,  the  common 
law  rule  still  prevails  as  affecting  a  conveyance  to  husband 
and  wife,  the  court  did  not  err  in  decreeing  that  the  deed 
by  appellant's  wife  severed  the  joint  tenancy  and  vested  the 
undivided  one-half  of  the  premises  in  appellees. 

In  Mittel  v.  Korl,  133  111.  65,  the  court,  in  discussing 
the  common  law  rule  applicable  to  a  conveyance  to  husband 
and  wife,  said :  **This  rule  is  predicated  upon  the  principle 
that  in  law  husband  and  wife  are  but  one  person,  and  hence 
cannot  take  an  estate  by  moieties,  but  both  are  seized  of 
the  entirety,  so  that  neither  can  dispose  of  the  estate  with- 
out the  consent  of  the  other,  but  the  whole  must  remain  to 
the  survivor."  But  the  court  said  the  reason  for  this  rule 
ceased  with  the  adoption  of  the  Married  Woman's  act  of 
1861.    After  the  adoption  of  that  act  conveyances  to  hus- 
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band  and  wife  created  in  them  a  tenancy  in  common,  un- 
less the  instrument  vesting  the  estate  in  them  expressly  de- 
clared that  the  estate  should  not  be  a  tenancy  in  common 
but  a  joint  tenancy.  Tenancy  by  the  entirety  therefore 
ceased  to  exist  after  the  disabilities  of  married  women  were 
removed,  and  a  joint  tenancy  in  husband  and  wife  is  gov- 
erned by  the  same  law  applicable  to  a  joint  tenancy  of  per- 
sons occupying  different  relations. 

In  Mette  v.  Feltgcn,  148  111.  357,  this  court  held  that 
a  conveyance  made  in  1878  to  a  husband  and  wife,  not 
as  tenants  in  common  but  as  joint  tenants,  created  in  the 
grantees  an  estate  in  joint  tenancy,  "with  its  common  law 
incidents."  Some  reliance  is  placed  on  the  expression  "with 
its  common  law  incidents,"  and  it  is  argued  from  that  ex- 
pression that  one  of  the  incidents,  at  common  law,  of  an 
estate  created  by  a  conveyance  to  husband  and  wife  was 
that  there  could  be  no  severance.  This,  as  we  have  seen, 
was  because  of  the  legal  status  of  the  wife  at  common  law. 
The  husband  and  wife  were  seized,  not  as  joint  tenants  but 
as  tenants  by  the  entirety,  and  therefore  no  right  of  sever- 
ance existed.  It  is  quite  apparent  from  reading  the  opin- 
ion, that  the  court,  in  using  the  language  it  did,  was  re- 
ferring to  the  right  of  survivorship  as  applied  to  all  joint 
tenancies,  no  matter  what  the  relation  of  the  parties,  and 
not  to  the  common  law  incidents  of  tenancy  by  the  entirety. 

It  is  also  contended  by  appellant  that  "the  deed  from 
Annie  E.  Byrne  to  the  appellees  is  void  because  it  was  not 
joined  in  by  her  husband,  the  appellant."  This  has  not  been 
the  law  in  this  State  for  many  years.  Thompson  v.  Min- 
nich,  227  111.  430. 

No  other  objection  to  the  decree  having  been  raised 

or  discussed  in  appellant's  brief,  the  decree  of  the  superior 

court  is  affirmed.  ,^  /r  •     j 

Decree  amrmcd. 
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Carrie  Pate,  Appellee,  vs,  Gus  Bi.air-Big  Muddy  Coal 
Company,  Appellant. 

Opinion  Hied  December  21,  igii, 

1.  Appeals  and  errors — when  a  constitutional  question  is  in- 
volved. Where  the  trial  court,  in  an  action  under  the  Mines  and 
Miners  act,  construes  sections  16  and  18  of  said  act  as  applying 
to  certain  conditions  and  renders  judgment  against  the  defendant 
which  violates  its  constitutional  rights  if  the  statute  cannot  con- 
stitutionally be  given  such  construction,  a  constitutional  question 
is  involved  and  Supreme  Court  has  jurisdiction  of  a  direct  appeal. 

2.  Practice — when  motion  for  new  trial  is  not  necessary.  The 
weight  of  the  evidence  in  an  action  at  law  cannot  be  questioned 
on  appeal  in  the  absence  of  a  motion  for  new  trial,  but  a  motion 
to  direct  a  verdict  raises  only  the  legal  question  whether  there  is 
any  evidence  legally  tending  to  sustain  the  verdict,  and  the  court's 
action  on  such  motion  is  presented  for  review  though  no  motion 
for  new  trial  is  made. 

3.  Mines — the  Mines  and  Miners  act  was  passed  in  obedience 
to  constitutional  mandate.  The  Mines  and  Miners  act  was  passed 
in  obedience  to  the  mandate  of  section  29  of  article  4  of  the  con- 
stitution, which  recognizes  the  dangerous  character  of  the  occupa- 
tion of  miners  and  requires  legislation  specially  for  their  protec- 
tion, and  the  Mines  and  Miners  act  must  therefore  be  liberally 
construed. 

4.  Same — it  is  only  physical  conditions  which  make  a  work- 
ing place  unsafe  which  must  be  ^narked.  Under  section  18  of  the 
Mines  and  Miners  act,  concerning  the  examination  of  mines,  it  is 
only  physical  conditions  which  make  a  working  place  dangerous 
that  the  mine  examiner  is  required  to  observe  and  mark.  (Dun- 
ham V.  Black  Diamond  Coal  Co.  239  111.  457,  and  Spring  Valley 
Coal  Co.  V.  Greig,  226  id.  511,  explained.) 

5.  Same — when  section  18  of  the  Mines  and  Miners  act  does 
not  apply.  Alleged  defects  in  the  rope  haulage  system  in  a  mine, 
consisting  of  broken  balance  wheels,  worn  friction  blocks  and  de- 
fective drums,  do  not  affect  the  physical  condition  of  the  working 
place  of  a  trip-hauler  several  hundred  feet  from  such  machinery, 
and  they  are  not,  as  to  such  trip-hauler,  among  the  dangerous  con- 
ditions which  the  mine  examiner  must  observe  and  mark. 

6.  Same — statute  does  not  expressly  require  mine  examiners  to 
examine  machinery.  The  statute  expressly  requires  mine  examin- 
ers to  be  competent  to  examine  the  ventilation  of  a  mine  and  the 
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condition  of  the  working  places,  but  it  does  not  require  them  to 
know  anything  about,  or  be  competent  to.  examine,  engines,  ma- 
chinery or  other  apparatus,  nor  docs  it  expressly  require  them  to 
make  an  examination  thereof. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  A.  W.  Lewis,  Judge,  presiding. 

Denison  &  Spiller,  James  H.  Martin,  and  Otis 
Gi^ENN,  (Mastin  &  Sherlock,  of  counsel,)  for  appellant. 

W.  A.  Schwartz,  and  John  M.  Herbert,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellee  recovered  a  judgment  in  the  circuit  court 
of  Jackson  county  against  the  appellant,  the  Gus  Blair-Big 
Muddy  Coal  Company,  on  account  of  the  death  of  her 
husband,  Arlie  Pate,  and  an  appeal  has  been  prosecuted  di- 
rectly to  this  court  upon  the  ground  that  the  constitution- 
ality of  a  statute  is  involved. 

A  motion  made  by  the  appellee  to  dismiss  the  appeal 
was  taken  with  the  case.  The  action  was  founded  upon 
the  alleged  negligence  of  the  defendant  in  respect  to  the 
engine,  machinery  and  appliances  known  as  the  "rope  haul- 
age system,"  whereby  cars  loaded  with  coal  were  hauled 
through  certain  entries  and  roadways  to  the  bottom  of  the 
mine  and  were  returned  empty  to  be  again  filled.  The  dec- 
laration was  based  upon  the  Mining  act,  and  in  each  of  its 
three  counts  attempted  to  charge  a  willful  violation  of  sec- 
tions 1 6  and  i8.  The  first  count  charged  a  willful  failure 
and  neglect  to  cause  the  dangerous  places  and  conditions  to 
be  marked  where  the  balance  wheels  of  the  engine  had  been 
broken  and  the  engine  was  run  without  balance  wheels; 
where  certain  friction  blocks  used  to  apply  to  the  drums  had 
become  worn  and  permitted  the  drums  to  slip;  where  the 
wire  rope  would  not  wind  properly  on  the  drums  but  would 
become  "balled  up,"  and  would  thereby  be  caused  to  vibrate 
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unduly;  where  the  clevis  and  pin  whereby  the  rope  was 
attached  to  the  cars  had  become  worn,  so  that  the  clevis 
would  readily  become  detached.  The  second  count  charged 
that  the  defendant  willfully  permitted  the  deceased  to  enter 
the  mine  and  become  a  trip-rider  therein,  not  under  the 
direction  of  the  mine  manager,  while  the  dangerous  condi- 
tions above  mentioned,  except  that  relating  to  the  clevis  and 
pin,  had  not  been  made  safe.  The  third  count  charged  a 
willful  failure  to  have  the  mine  examiner  visit  and  inspect 
the  mine  and  observe  the  dangerous  conditions  above  men- 
tioned and  mark  them  as  unsafe  places.  It  is  the  contention 
of  the  appellant  that  sections  i6  and  i8  do  not  apply  to 
the  dangerous  conditions  mentioned,  and  that  so  applied 
they  would  be  unconstitutional,  because  such  dangers  do 
not  come  within  the  unusual  or  known  extraordinary  haz- 
ards of  the  mining  business  which  justify  the  enactment  of 
laws  affecting  the  persons  engaged  in  that  business,  but  are 
only  such  as  are  common  to  other  occupations  and  as  to 
which  the  law  must  apply  equally  to  all  persons  affected. 
The  circuit  court  held  that  those  sections  did  apply  to  de- 
fects and  dangers  of  the  character  mentioned  and  therefore 
rendered  a  judgpient  against  the  appellant,  which  violated 
its  constitutional  rights  if  the  sections  could  not  be  consti- 
tutionally construed  to  apply  to  its  case.  The  constitutional 
question  is  thus  involved  and  the  motion  to  dismiss  the  ap- 
peal must  be  denied. 

The  only  assignment  of  error  argued  by  the  appellant  is, 
that  the  court  erred  in  refusing  to  exclude  the  evidence  and 
direct  the  jury  to  find  it  not  guilty.  The  appellant  made 
no  motion  for  a  new  trial,  and  it  is  insisted  by  the  appellee 
that  the  question  argued  cannot  be  considered  on  appeal. 
The  practice  in  this  respect  was  considered  in  Yarber  v. 
Chicago  and  Alton  Railway  Co.  235  111.  589,  where  we 
said  (p.  603)  :  "Under  the  practice  in  this  State,  decisions 
of  the  court  made  in  the  progress  of  a  trial  upon  instruc- 
tions, objections  to  evidence  or  other  matters  of  law  arising 
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in  the  cause,  which  have  been  incorporated  in  a  bill  of  ex- 
ceptions, may  be  assigned  for  error  and  reviewed  by  an 
appellate  court  without  any  motion  for  a  new  trial."  The 
weight  of  the  evidence  cannot  be  questioned,  but  a  motion 
to  direct  a  verdict  raises  only  the  legal  question  whether 
there  is  any  evidence  legally  tending  to  sustain  the  verdict. 
The  facts  which  the  evidence  tends  to  show  are,  that 
the  appellant  was  operating  a  coal  mine  with  a  shaft  about 
150  feet  deep,  and  an  entry  extending  from  the  bottom  of 
the  shaft  several  hundred  feet  to  a  double  switch,  where 
the  pit  cars  loaded  with  coal  were  collected,  to  be  trans- 
ported to  the  bottom  of  the  shaft.  In  this  entry  was  a 
rope  haulage  system,  consisting  of  a  steel  wire  cable  about 
2600  feet  long  and  a  steel  tail-rope  about  5000  feet  long. 
The  system  was  operated  by  a  double  cylinder  steam  engine 
located  about  40  feet  from  the  bottom  of  the  shaft,  con- 
taining two  drums,  upon  one  of  which  the  main  cable  was 
wound  and  upon  the  other  the  tail-rope.  The  main  cable 
extended  from  the  drum,  over  certain  sheave  wheels  and 
rollers,  to  the  double  switch,  where  it  was  connected  to 
the  front  end  of  the  trip  of  loaded  cars  to  be  hauled  to  the 
bottom  of  the  shaft.  Attached  to  the  end  of  it  was  a  steel 
chain  about  eight  feet  long,  in  the  end  of  which  was  a  ring. 
A  single  link  extended  about  ten  inches  from  the  end  of 
the  car.  The  ring  in  the  end  of  the  chain  was  attached  to 
the  link  by  a  large  clevis  and  pin.  This  pin  was  constructed 
with  a  circular  hand-hold  at  the  upper  end  and  a  swell  at 
the  lower  end,  so  that  a  person  handling  the  clevis  could 
take  hold  of  the  pin  at  the  hand-hold  and  pull  it  out  of  the 
lower  eye  of  the  clevis  but  could  not  pull  it  out  of  the 
upper  eye  because  of  the  swell  at  its  lower  end.  The  tail- 
rope  extended  from  the  other  drum  of  the  engine,  along 
the  side  of  the  entry,  over  certain  sheave  wheels  and  hang- 
ers, to  the  end  of  the  system,  where  it  went  over  a  large 
sheave  w^heel,  called  the  '*bull  wheel,"  and  back  along  the 
entry  to  the  double  switch,  where  it  was  attached  to  the 
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rear  end  of  the  trip  of  cars.    The  cars  were  loaded  in  the 
various  working  places  and  hauled  by  the  drivers  to  the 
double  switch,  where  they  were  stoted  until  they  could  be 
conveyed  to  the  bottom  of  the  shaft.     A  trip  consisted  of 
from  ten  to  fifteen  loaded  cars,  which  were  under  the  con- 
trol of  a  trip-rider,  whose  duty  it  was  to  see  that  the  cars 
were  properly  coupled  together,  to  connect  the  tail-rope 
to  the  rear  and  the  main  hauling  rope  to  the  front  end 
of  the  trip,  and  to  remain  at  the  front  of  the  trip  and 
hold  his  hand  on  the  clevis  pin,  after  he  connected  up  the 
main  hauling  rope,  until  he  gave  the  signal  to  the  engineer 
to  start  and  the  engineer  had  started  the  engine  and  tight- 
ened the  rope,  because  there  was  always  some  jerking  of 
the  cable,  which  might  jar  the  clevis  and  pin  out  of  their 
proper  position.    As  the  trip  passed  the  trip-rider  he  would 
take  his  seat  on  the  back  end  of  the  last  car  on  a  seat  pro- 
vided for  that  purpose.    There  was  a  system  of  wires  ex- 
tending from  the  double  switch,  along  the  side  of  the  en- 
try, to  the  engine  room,  and  the  trip-rider,  by  tapping  the 
wire  at  any  point,  could  ring  a  bell  in  the  engine  room  and 
thereby  signal  the  engineer.     Attached  to  the  last  car  of 
each  trip  was  a  pronged  iron  rod,  which  dragged  along  the 
ground  behind  the  trip.    It  was  placed  there  so  that  if  the 
hauling  cable  should  become  disconnected  on  the  incline  it 
would  derail  the  last  car  and  prevent  the  trip  from  running 
back  down  the  incline.     On  the  inside  of  the  rim  of  the 
master  wheel,  between  the  two  drums  of  the  engine,  were 
bolted,  closely  together,  forty-five  or  fifty  wooden  friction 
or  clutch  blocks.     On  the  outside  of  the  rim  were  cogs 
connecting  w-ith  a  small  pinion  wheel  on  the  crank  shaft, 
whereby  the  master  wheel  was  put  in  motion.     The  engi- 
neer, by  means  of  a  lever,  could  force  the  drums  against 
the  friction  blocks  and  thereby  cause  them  to  revolve  with 
the  master  wheel.    On  March  31,   1909,  Arlie  Pate,  the 
deceased,  was  a  trip-rider  and  had  been  working  in  that 
capacity  for  the  appellant  about  two  years.     About  ten 
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o'clock  a  trip,  consisting  of  twelve  loaded  cars,  was  coupled 
up  at  the  double  switch.  Pate  connected  the  main  hauling 
cable  with  the  front  end  of  the  trip  and  then  walked  back 
to  the  rear  end.  The  county  mine  inspector,  John  C.  Dun- 
can, was  making  an  inspection  of  the  mine  on  that  day  and 
was  intending  to  ride  out  to  the  bottom  of  the  shaft  with 
Pate  on  this  trip.  He  took  a  position  on  the  trip-rider's 
seat,  and  Pate,  while  at  the  rear  end  of  the  trip,  gave  the  en- 
gineer the  signal  to  start  and  then  took  his  position,  stand- 
ing on  the  tail-rope.  As  the  trip  was  going,  up  the  incline, 
at  a  point  about  300  feet  from  the  bottom  of  the  shaft,  the 
clevis  on  the  end  of  the  main  hauling  rope  became  discon- 
nected and  the  trip  slowed  down.  The  deceased  called  to 
Duncan  to  get  in  the  clear  and  both  jumped  to  the  side  of 
the  entry  out  of  danger.  The  rear  car  was  about  six  feet 
up  the  track  from  them.  The  deceased  then  stepped  out 
from  the  side  where  he  was  standing,  towards  the  ap- 
proaching cars,  placed  one  hand  on  the  end  of  the  car  and 
stooped  over.  Duncan  called  to  him  to  stay  in  the  dear,  but 
the  comer  of  the  car  struck  him  and  knocked  him  down 
and  two  or  three  cars  passed  over  him,  causing  his  death. 

Section  29  of  article  4  of  the  constitution  provides  that 
"it  shall  be  the  duty  of  the  General  Assembly  to  pass  such 
laws  as  may  be  necessary  for  the  protection  of  operative 
miners,  by  providing  for  ventilation,  when  the  same  may 
be  required,  and  the  construction  of  escapement  shafts,  or 
such  other  appliances  as  may  secure  safety  in  all  coal  mines, 
and  to  provide  for  the  enforcement  of  said  laws  by  such 
penalties  and  pimishments  as  may  be  deemed  proper."  This 
section  recognizes  the  dangerous  character  of  the  occupa- 
tion of  miners  and  requires  legislation  specially  for  their 
protection.  The  Mining  act  was  passed  in  obedience  to  this 
mandate  and  is  to  be  liberally  construed.  Section  18  deals 
with  the  examination  of  mines,  and  concerns  specially  ven- 
tilation and  the  safety  of  places  where  men  are  expected  to 
pass  or  to  work.     Tools,  animals  and  machinery  are  not 
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mentioned.  They  do  not  come  under  any  of  the  terms  of 
this  section,  unless  it  is  in  the  expression  in  clause  (a)  "or 
other  unsafe  conditions,"  or  the  expression  in  clause  (6) 
"or  any  dangerous  conditions'*  or  "until  all  conditions  have 
been  made  safe."  The  first  two  of  these  phrases  refer  ex- 
pressly to  working  places,  and  the  context  shows  that  the 
last  refers  to  nothing  else.  We  held  substantially  to  this 
effect  in  Cook  v.  Big  Muddy  MitUng  Co.  249  111.  41,  where 
we  said,  on  page  47 :  "The  requirement  of  the  statute  for 
a  conspicuous  mark  and  a  report  relates  only  to  working 
places  and  their  physical  condition  and  does  not  include 
other  things."  The  defects  alleged  in  the  engine  were  the 
broken  balance  wheels  and  the  worn  friction  blocks,  and 
it  is  not  claimed  that  these  made  the  working  place  at  the 
engine  dangerous  or  affected  any  particular  place  in  the 
mine.  A  mark  placed  at  the  engine,  where,  if  at  all,  the 
dangerous  condition  existed,  would  not  have  answered  any 
useful  purpose,  for  the  place  of  the  deceased's  injury  was 
300  feet  away.  The  defect  which  prevented  the  rope  from 
winding  properly  on  the  drums  is  not  clearly  stated,  but  if 
it  existed  it  was  at  the  drums,  and  a  mark  placed  there 
would  have  been  no  notice  to  tlie  deceased  that  his  working 
place  was  dangerous.  The  clevis,  with  its  pin,  was  a  simple 
tool  which  had  no  fixed  place  in  the  mine.  None  of  these 
things  affected  the  physical  condition  of  deceased's  working 
place  or  made  any  particular  part  of  the  mine  dangerous. 

The  character  of  the  examination  which  the  mine  exam- 
iner is  required  to  make  is  further  indicated  by  the  qualifi- 
cations which  he  is  required  to  possess  and  which  are  stated 
in  clause  (/)  of  section  7.  These  concern  his  experience 
in  mines  generating  dangerous  gases,  his  practical  and  tech- 
nical knowledge  of  the  nature  and  properties  of  fire-damp, 
the  laws  of  ventilation,  tlie  structure  and  uses  of  safety- 
lamps,  and  the  laws  of  this  State  relating  to  safeguards 
against  fires,  from  any  source,  in  mines.  Mine  examiners 
are  not  required  to  know  anything  about  engines,  machin- 
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ery  or  winding  apparatus  or  to  be  competent  to  examine 
them.  The  statute  expressly  requires  them  to  be  competent 
to  examine  the  ventilation  of  the  mine  and  the  condition  of 
the  working  places.  It  does  not  expressly  require  them  to 
examine  engines,  machinery  and  other  apparatus,  and  it  is 
unreasonable  to  suppose  that  the  legislature,  while  requir- 
ing them  to  pass  an  examination  as  to  their  qualifications 
for  the  duties  expressly  imposed  upon  them,  intended  to 
impose  upon  them  other  duties  requiring  other  special  quali- 
fications without  requiring  them  to  pass  an  examination  as 
to  their  competency  for  such  duties. 

In  Dunham  v.  Black  Diamond  Coal  Co.  239  111.  457, 
the  maintenance  of  an  imperfectly  insulated  electric  wire  in 
an  entry  through  which  men  were  expected  to  pass  in  such 
a  position  that  they  were  likely  to  be  exposed  to  contact 
with  it  was  properly  held  to  be  a  dangerous  condition  at 
that  place  which  it  was  the  duty  of  the  mine  examiner  to 
observe  and  mark. 

In  Spring  Valley  Coal  Co.  v.  Greig,  226  111.  511,  an  en- 
gineer was  killed  in  an  engine  room  on  the  surface.  The 
engine  was  used  to  take  cars  of  coal  up  an  incline  to  a  re- 
tail coal  dump  and  bring  the  empty  cars  back.  It  was  cus- 
tomary for  the  engineer  to  watch  the  cars  as  they  went  up 
the  incline  so  as  to  stop  them  at  the  right  place,  and  also 
to  watch  them  as  .they  came  down.  The  engine  and  its 
levers  were  so  located  in  the  engine  room  that  in  taking 
a  position  to  watch  the  cars  the  engineer's  head  was  within 
a  few  inches  of  the  wire  cable,  which  would  sway  violently 
if  the  speed  was  rapid.  It  was  held  that  this  was  a  dan- 
gerous condition  at  the  working  place  of  the  engineer  which 
should  have  been  discovered  and  marked.  The  appellant's 
principal  contention  there  was  that  the  place  where  the  en- 
gineer was  working  and  the  machinery  with  which  he  per- 
formed his  work  did  not  constitute  a  part  of  the  mine  which 
the  appellant  was  required  by  the  statute  to  have  examined 
for  the  purpose  of  determining  whether  the  place  for  em- 
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ployees  to  work  in  was  safe.  It  was  held  that  the  engine 
room  and  machinery  were  a  part  of  the  mine  and  the  place 
was  one  of  those  required  to  be  examined  and  marked  if 
dangerous.  That  case  is  not  inconsistent  with  the  view 
that  it  is  only  physical  conditions  which  make  a  working 
place  dangerous  which  the  mine  examiner  is  required  to  ob- 
serve and  mark. 

We  are  of  the  opinion  that  while  section  i8  of  the  Min- 
ing act  is  not  unconstitutional  it  does  not  apply  to  the  con- 
ditions shown  in  this  record,  and  the  court  erred  in  refusing 
the  peremptory  instruction  to  find  for  the  defendant.  The 
judgment  of  the  circuit  court  will  therefore  be  reversed. 

Judgment  reversed. 


Joseph  Bear,  Appellee,  vs,  B.  F.  Fletcher,  Appellant. 
Opinion  Hied  December  21,  ipii. 

1.  Contracts — effect  of  agreement  to  convey  by  warranty  deed. 
An  agreement  to  convey  by  warranty  deed  is  a  covenant  to  convey 
a  good  merchantable  title,  however  acquired,  and  is  not  an  agree- 
ment to  furnish  a  perfect  title  of  record  nor  an  abstract  showing 
perfect  title. 

2.  Same — when  question  involved  is  not  whether  an  abstract  of 
title  is  sufficient.  Where  the  vendor  does  not  agree  to  furnish  an 
abstract  of  title  showing  perfect  title  but  only  to  convey  by  war- 
ranty deed,  the  question  to  be  determined,  on  objection  by  the  ven- 
dee to  the  title,  is  not  whether  the  abstract  of  title  shows  a  per- 
fect title,  but  whether  the  vendor  has  proved,  by  the  abstract  and 
other  competent  evidence,  that  he  was  able  to  convey  a  merchant- 
able title. 

3.  Same — an  agreement  to  convey  by  warranty  deed  includes  a 
title  acquired  by  adverse  possession.  Where  the  vendor  expressly 
agrees  to  furnish  the  vendee  with  a  perfect  title  of  record  and  an 
abstract  showing  the  same,  the  vendee  will  not  be  required  to  ac- 
cept a  title  dependent  upon  adverse  possession;  but  an  agreement 
merely  to  convey  by  warranty  deed  is  fulfilled  by  conveying  good 
title,  however  acquired. 
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4.  Judicial  sales — when  discrepancy  in  name  of  a  minor  does 
not  defeat  sale  of  his  interest.  A  discrepancy  in  the  name  of  a 
minor  does  not  defeat  a  guardian's  sale  of  his  interest  in  land, 
where  process  was  served  upon  and  the  decree  of  sale  was  against 
the  owner  of  the  land  and  no  advantage  was  taken  of  the  discrep- 
ancy by  plea  in  abatement 

5.  FnAVD—what  is  not  such  a  misrepresentation  as  to  value  as 
defeats  specific  performance.  A  representation  by  the  vendor's 
agent  to  the  vendee,  when  the  latter  was  inspecting  the  land,  that 
the  land  was  worth  $60  per  acre,  is  not  such  fraud  as  defeats  spe- 
cific performance  at  the  suit  of  the  vendor,  even  though  the  land 
was  only  worth  $50  per  acre. 

6.  Specific  performance — when  vendor  may  have  part  per- 
formance and  damages.  Where  a  vendee  is  to  pay  a  part  of  the 
consideration  for  land  in  horses,  the  fact  that  two  of  the  horses 
accepted  by  the  vendor  died  before  their  delivery  to  the  vendor 
does  not  defeat  the  vendor's  right  to  specific  performance  in  so  far 
as  the  vendee  is  able  to  perform  and  to  damages  for  the  value  of 
the  horses  which  died. 

7.  Same — when  suit  by  vendor  is  not  prematurely  brought.  A 
suit  for  specific  performance  begun  by  the  vendor  before  the  time 
fixed  by  the  contract  for  delivering  possession  is  not  prematurely 
brought,  where  the  vendee  refused  to  carry  out  the  contract  and 
intimated  that  the  vendor  might  start  suit  when  he  pleased. 

8.  Same — complainant  not  entitled  to  interest  and  also  to  rent. 
In  decreeing  specific  performance  it  is  inequitable  to  require  the 
defendant  to  pay  interest  upon  the  agreed  purchase  price  from  the 
time  he  should  have  performed  the  contract  and  taken  possession 
of  the  land,  if  the  complainant  has  retained  possession  and  col- 
lected the  rents  and  profits  for  such  period. 

9.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
it  shows  a  good  merchantable  title  in  the  vendor,  and  that  the  ab- 
stract of  title,  though  imperfect  in  some  minor  details,  shows  title 
in  the  vendor  to  all  of  the  premises. 

Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

E.  J.  Miller,  and  John  E.  Jennings,  for  appellant. 

Thomas  S.  Williams,  James  H.  Smith,  and  W.  K. 
Whitfield,  for  appellee. 
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Per  Curiam  :  This  is  an  appeal  from  a  decree  of  tlie 
circuit  court  of  Moultrie  county  granting  the  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate,  on  a  bill 
filed  by  the  vendor  against  the  vendee.  The  errors  relied 
on  for  a  reversal  are,  that  appellee's  title  was  not  merchant- 
able; that  the  contract  was  procured  through  fraud  and 
misrepresentation  as  to  the  value  of  the  land ;  that  the  de- 
cree is  impossible  of  performance,  and  that  the  suit  was 
brought  prematurely. 

On  December  15,  1908,  the  following  contract  was  en- 
tered into  between  the  parties  to  this  suit : 

"Articles  of  agreement  made  and  entered  into  between  Joseph 
Bear,  party  of  the  first  part  of  Edgewood,  Illinois,  and  B.  F. 
Fletcher,  party  of  the  second  part,  of  Dalton  City,  Illinois,  this 
15th  day  of  December  A.  D.  1908,  the  agreement  whereas,  that 
said  Joseph  Bear  has  bargained  to  sell,  and  will  sell  my  farm  of 
220  acres  in  section  33,  in  Effingjham  county,  Illinois,  Mason  town- 
ship, for  the  stated  amount  $60  per  acre  to  the  said  B.  F.  Fletcher, 
of  Dalton  City,  Illinois,  as  follows :  B.  F.  Fletcher  pays  in  horses 
the  amount  of  $4400,  and  said  Mart  Craig,  agent  of  Joseph  Bear, 
is  to  inspect  the  said  horses  of  B.  F.  Fletcher  or  reject  if  said 
Mart  Craig,  agent  of  Joseph  Bear,  accept  these  horses  of  party  of 
the  second  part  then  the  said  party  of  the  second  part  is  to  give 
said  party  of  the  first  part  $800  cash  in  hand,  making  a^  total  sum 
of  $5200,  and  then  give  a  mortgage  of  $8000  to  party  of  the  first 
part  on  said  above  described  farm  and  party  of  the  first  part  is  to 
make  Mr.  Fletcher  a  warrant  deed  to  above  described  land  and  it 
is  further  agreed  that  party  of  the  second  part  is  to  pay  party  of 
the  first  part  five  per  cent  interest  on  the  $8000.  Interest  due  an- 
nually, said  mortgage  is  to  be  made  for  the  term  of  five  years  and 
that  said  party  of  the  first  part  agrees  to  let  party  of  the  second 
part  pay  $100  or  any  multiple  at  any  interest  paying  date,  party  of 
the  first  part  agrees  to  give  party  of  the  second  part  possession 
the  first  day  of  March  A.  D.  1909. 

"Entered  by  and  between  us  this  15th  day  of  December,  1908, 
before  Oscar  Hoffman,  P.  M.,  ex-ofhcio  J.  P. 

B.  F.  Fl,ETCHER, 

Joseph  Bear." 
The  evidence  tends  to  show  the  following  facts :  Joseph 
Bear,  appellee,  resides  in  Edgewood,  Effingham  county,  and 
B.  F.  Fletcher,  appellant,  lives  at  Dalton  City,  Moultrie 


Digitized  by  LjOOQ  IC 


Dm.  'II.]  Bear  v.  Fletcher.  209 

county.  .  Before  the  contract  was  entered  into  between  the 
parties  Fletcher  had  some  negotiations  with  a  Mr.  Robnett, 
who  lives  at  Farina,  Fayette  county,  in  regard  to  exchang- 
ing some  registered  horses  which  Fletcher  owned,  for  land. 
On  the  morning  of  December  15,  1908,  Fletcher  went  to 
Farina  to  look  at  some  land,  for  the  sale  of  which  Robnett 
had  the  agency.  Upon  arriving  at  Farina  appellant  was  in- 
formed by  Robnett  that  the  farm  that  he  intended  to  show 
Fletcher  had  been  sold  and  that  he  had  no  other  lands 
which  he  could  trade  him  for  his  horses.  Robnett  intro- 
duced Fletcher  to  a  real  estate  agent  by  the  name  of  M.  M. 
Craig,  w^ho  resided  in  Farina  and  had  the  agency  for  the 
sale  of  appellee's  farm,  near  Edgewood.  Craig  and  appel- 
lant drove  over  to  Edgewood,  a  distance  of  about  fifteen 
miles,  to  the  farm  of  appellee,  arriving  there  in  the  fore- 
noon. Appellee  was  not  at  home  when  the  parties  arrived. 
Craig  took  appellant  to  the  farm  and  showed  it  to  him. 
After  looking  over  the  farm  appellant  and  Craig  talked  over 
the  trade  and  made  a  tentative  agreement.  After  looking 
at  the  farm  the  parties  returned  to  appellee's  home,  and  the 
terms  of  the  agreement  between  appellant  and  Craig  were 
stated  by  Craig  to  appellee,  who  assented  thereto  and  pro- 
cured a  notary  public  who  came  to  appellee's  house  and  re- 
duced the  contract  to  writing,  and  the  writing  above  set  out 
was  then  signed  by  both  parties.  After  the  contract  was 
signed  appellant  returned  to  his  home  at  Dalton  City,  ac- 
companied by  Craig,  who  went  with  him,  as  the  represen- 
tative of  appellee,  to  inspect  and  accept  the  horses  which 
appellant  was  to  let  appellee  have  in  part  payment  for  the 
farm.  The  horses  were  examined  by  Craig  on  the  i6th  and 
accepted  for  appellee.  Appellant' delivered  the  pedigrees  of 
the  horses,  prize  emblements,  ribbons,  etc.,  belonging  to  the 
horses,  arranged  with  Craig  to  borrow  $700  from  him  of 
the  $800  to  be  paid  in  cash  under  the  contract  and  gave 
Craig  a  check  for  $100.  Craig  returned  to  Edgewood  and 
informed  appellee  that  the  horses  were  satisfactory  and  that 
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he  had  accepted  them.  On  the  following  day  appellee  went 
to  Dalton  City,  taking  a  note  and  mortgage  for  appellant 
to  execute,  an  abstract  of  title  to  the  land  and  a  warranty 
deed  executed  by  appellee  to  appellant,  for  the  purpose  of 
closing  up  the  transaction.  The  note  was  objected  to  by 
appellant  because  it  contained  a  power  of  attorney  authoriz- 
ing the  confession  of  a  judgment  thereon.  Appellee  readily 
consented  that  a  note  might  be  prepared  with  the  objection- 
able clause  omitted.  Appellant  remarked  to  appellee  dur- 
ing the  conversation,  "I  suppose  the  title  to  that  land  is  all 
right."  Appellee  replied  that  the  title  was  good  and  that 
he  had  an  abstract  with  him,  whereupon  the  abstract  was 
handed  to  appellant,  who  took  it  to  the  cashier  of  a  bank 
to  be  examined.  The  cashier  of  the  bank  declined  to  pass 
on  the  abstract,  and  thereupon  the  appellant  asked  for  time 
enough  to  have  the  abstract  examined,  to  which  appellee  as- 
sented. The  abstract  was  then  sent  by  appellant  to  Mills 
Bros.,  a  law  firm  located  at  Decatur,  Illinois,  who,  after 
keeping  the  abstract  for  several  weeks,  returned  it  to  ap- 
pellant with  numerous  objections  noted  to  the  title.  The 
abstract,  together  with  the  objections  pointed  out  to  it  by 
Mills  Bros.,  was  sent  by  appellant  to  appellee.  Appellee 
then  procured  a  new  abstract  to  be  made  to  meet  the  ob- 
jections pointed  out  to  the  first  abstract.  The  new  abstract, 
together  with  a  warranty  deed,  was  submitted  to  appellant 
early  in  February,  1909.  The  second  abstract  was  submit- 
ted to  Mills  Bros.,  and  on  the  23d  day  of  February  they 
returned  the  abstract  to  the  appellant  with  a  letter,  saying: 
'*The  present  abstract  is  in  much  better  condition  than  the 
old  one  submitted  to  us,  and  while  we  are  of  the  opinion 
that  Joseph  Bear  has  a  merchantable  title  and  he  or  anyone 
else  can  hold  the  land,  yet  we  feel  that  under  the  existing 
conditions  of  farm  lands  and  technical  perfections  of  ab- 
stracts required  in  many  instances,  that  the  title  should  be 
perfected  more  completely  than  it  has  been,  and  we  point 
out  the  following  as  some  of  the  things  that  should  be  cor- 
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rected."  Following  this  general  statement  the  letter  sug- 
gested six  matters  in  respect  to  which  the  abstract  should 
be  corrected.  Appellant  sent  this  second  abstract,  together 
with  the  objection  of  Mills  Bros.,  to  appellee,  and  it  was 
received  by  him  on  the  25th  or  26th  of  February.  In  the 
meantime,  on  the  24th  day  of  February,  appellee  filed  his 
bill  for  specific  performance  of  the  contract,  btit  appellant 
did  not  know  that  the  bill  had  been  filed  until  some  time 
afterwards.  The  evidence  shows  that  before  the  suit  was 
commenced  appellee  made  a  formal  tender  of  a  warranty 
deed  and  requested  appellant  to  execute  the  mortgage  and 
carry  out  the  contract,  which  he  refused  to  do,  basing  his 
refusal  on  the  ground  that  appellee's  title  was  not  good. 

Between  the  date  of  the  contract  and  the  commence- 
ment of  this  suit  a  number  of  letters  were  written  by  ap- 
pellant, some  of  them  to  appellee  and  others  to  Craig.  All 
of  these  letters  are  in  the  record,  but  it  will  only  be  neces- 
sary to  refer  at  this  time  to  some  of  the  statements  con- 
tained in  appellant's  letters. 

On  the  19th  of  December,  four  days  after  the  contract 
was  signed,  appellant  wrote  Craig  a  letter  in  which  he  said : 
"I  had  one  man  examine  the  abstract  and  he  could  not  see 
that  there  was  any  title,  so  I  am  going  to  Decatur  Monday 
and  see  a  lawyer  and  get  his  opinion  in  the  matter,  so  I 
will  not  ship  the  horses  until  about  Wednesday,  if  the  title 
proves  all  right."  Again,  on  January  i,  he  wrote  Craig,  as 
follows:  "I  received  your  letter.  I  took  the  abstract  to 
one  man.  He  said  there  was  nothing  in  it  that  was  right. 
That  put  me  to  thinking,  and  I  took  it  to  Decatur  and  em- 
ployed an  attorney  to  look  it  over,  and  I  have  not  heard 
from  him  is  the  reason  I  did  not  write  you  sooner.  I  got 
a  letter  from  Bear  urging  me  to  ship  the  horses.  I  thought 
best  not  to  tell  him  what  I  tell  you.  I  got  the  Shire  horse 
hurt.  Was  getting  him  shod.  He  got  bruised  under  the 
belly  and  is  now  bruised  and  bleeding  and  running  matter, 
and  I  don't  know  whether  we  can  get  him  sound  in  time  I 
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hear  from  the  abstract  or  not,  but  rather  than  have  any 
trouble,  if  you  think  best,  will  let  the  trade  fall  through. 
Of  course,  if  Bear  wants  the  horse  in  his  present  condition 
and  the  title  is  right  when  I  hear  from  it  I  will  ship,  but 
honestly  think  for  his  own  good  he  had  better  let  the  trade 
drop.  Study  over  the  situation  and  let  me  know  what  you 
think  about  it,  and  advise  me  if  you  think  best  to  tell  Bear 
about  the  Shire  horse,  and  I  will  then  write  him  and  tell 
him  about  the  Shire  horse,  as  I  thought  best  to  write  you 
first/' 

On  January  ii  appellant  wrote  Craig  another  letter,  in 
which  he  said:  "I  have  heard  a  little  from  the  abstract 
but  I  am  not  in  a  position  at  this  time  to  note  all  the  ob- 
jections. Will  send  the  abstract  and  what  I  find  in  a  day 
or  two  but  don't  think  I  can  make  the  trade,  and  I  am 
about  to  sell  the  sorrel  horse,  and  you  can  send  me  the  pedi- 
grees by  express  and  I  will  pay  for  them  here  at  this  end. 
So  if  you  can  sell  the  place,  sell  it,  and  don't  wait  on  me 
one  minute,  and  if  you  want  me  to  send  the  abstract  to  you 
let  me  know  by  return  mail  and  I  will  send  it  to  Joseph 
Bear,  together  with  objections  noted  and  what  must  be  done 
to  make  the  title  good." 

On  January  15  the  appellant  wrote  to  the  appellee,  say- 
ing: "Enclosed  find  objections  to  title  and  abstract;  get 
those  corrected,  and  then  re-submit  abstract  for  further  ex- 
amination." 

On  February  12  the  appellant  wrote  Craig  again,  asking 
him  to  return  the  pedigrees  of  the  horses  to  him  at  once, 
and  on  the  17th  of  February  he  again  wrote,  telling  Craig 
that  he  expected  to  hold  him  for  $1500  in  damages  for 
keeping  the  papers  he  had  written  for.  He  says :  "I  have 
lost  the  sale  of  one  horse  by  you  not  returning  those  pedi- 
grees when  you  could  not  make  a  sale.  As  for  Bear,  he  has 
nothing  to  do  with  those  horses.    Does  the  contract  say  so?" 

On  February  18  the  appellant  wrote  the  appellee,  say- 
ing:   "Your  letter  received  and  I  hav?  not  heard  from  the 
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abstract.  Will  let  you  know  as  soon  as  I  hear,  but  I  ex- 
pect there  will  be  a  lawsuit.  You  might  start  any  time  you 
get  ready."  Again,  on  February  25,  appellant  said  in  a 
letter  to  appellee :  "I  am  sending  you  abstract  by  express, 
prepaid,  with  objections  thereon.  As  it  is  getting  late  you 
might  call  the  trade  off,  if  you  care  to.'' 

The  foregoing  statement  is  a  general  outline  of  the  un- 
controverted  facts.  The  evidence  bearing  upon  the  differ- 
ent assignments  of  error  will  be  considered  more  in  detail 
in  connection  with  the  questions  to  which  it  is  applicable. 

After  answering  the  bill  appellant  filed  a  cross-bill  for 
the  purpose  of  compelling  the  return  to  him  of  the  pedi- 
grees and  other  papers  pertaining  to  the  horses,  which  he 
had  delivered  to  appellee.  The  cause  was  referred  to  a 
special  master,  who  took  the  evidence  and  reported  to  the 
court,  finding  for  appellant  as  to  the  title  to  the  farm  and 
against  him  upon  the  question  of  fraud  and  misrepresenta- 
tion. The  master  recommended  a  decree  dismissing  the  bill 
for  want  of  equity.  Both  parties  excepted  to  the  master's 
findings,  and  upon  a  hearing  before  the  court  appellee's  ex- 
ceptions to  the  master's  report  were  sustained  and  a  decree 
rendered  in  accordance  with  the  prayer  of  the  original  bill 
and  dismissing  the  cross-bill. 

Appellant's  first  and  most  serious  contention  is,  that  ap- 
pellee was  not  able  to  convey  a  good  merchantable  title 
to  the  land.  In  determining  this  question  it  is  immaterial 
whether  the  title  be  considered  as  of  the  date  when  the 
contract  was  made,  the  time  the  bill  was  filed  or  when  the 
decree  was  rendered,  since  the  state  of  the  title  was  the 
same  throughout  the  whole  time  covered  by  the  negotiations 
and  dealings. 

While  appellee  furnished  an  amended  abstract  and  sub- 
mitted other  evidences  of  his  title  at  different  times  in  his 
effort  to  satisfy  the  appellant,  he  did  not,  at  any  time  after 
the  contract  was  made,  buy  in  any  outstanding  claim  or  title 
or  otherwise  attempt  to  acquire  any  other  additional  title. 
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It  will  be  noted  by  reference  to  the  contract  that  appellee's 
obligation  in  respect  to  the  character  of  title  to  be  conveyed 
is  only  such  as  is  required  by  the  clause  in  the  contract 
by  which  he  agrees  to  convey  by  "warranty  deed.".  These 
words  in  a  contract  for  the  sale  of  real  estate  are  construed 
as  a  covenant  to  convey  a  merchantable  title.  {Broivn  v. 
Cannon,  5  Gilm.  174;  Morgan  v.  Smith,  11  111.  194;  Gradle 
V.  Warner,  140  id.  123.)  The  agreement  did  not  require 
an  abstract  showing  a  perfect  title  of  record.  Appellant, 
apparently,  loses  sight  of  the  distinction  between  a  contract 
to  furnish  a  perfect  title  of  record  or  to  furnish  an  abstract 
showing  a  perfect  title,  and  a  general  agreement  to  con- 
vey a  good  merchantable  title.  Where  the  language  of  the 
contract  requires  the  vendor  to  furnish  the  vendee  with  a 
perfect  record  title  and  an  abstract  showing  the  same,  the 
purchaser  will  not  be  required  to  accept  a  title  dependent 
upon  adverse  possession,  since  a  good  title  of  record  is  of 
a  higher  character  and  more  desirable  than  one  dependent 
upon  extrinsic  circumstances  to  be  established  by  parol  evi- 
dence. (Waterman  on  Specific  Performance,  553;  Mor- 
gan V.  Smith,  supra;  Attebery  v.  Blair  I  244  111.  363.)  A 
contract  like  the  one  here  involved,  which  merely  obli- 
gates the  vendor  to  convey  a  merchantable  title,  is  fulfilled 
when  the  grantor  conveys  a  perfect  title,  however  acquired. 
Cases  cited  by  appellant  like  Smith  v.  Hunter,  241  111.  514, 
and  other  cases  in  line  with  it,  where  the  contract  required 
an  abstract  showing  a  good  merchantable  title,  are  not  ap- 
plicable to  the  case  before  us  and  are  clearly  distinguish- 
able therefrom.  The  question  here  is  not  the  sufficiency 
of  the  abstract,  but,  did  appellee  prove  by  the  abstract  and 
other  competent  evidence  that  he  was  able  to  convey  a  mer- 
chantable title  ? 

The  most  serious  objection  urged  by  appellant  to  ap- 
pellee's title  arises  out  of  the  following  facts:  Appellee's 
father,  Jacob  Bear,  died  testate  thirty-one  years  before  tlie 
trial  of  this  case,  owning  one  hundred  acres  of  the  land  in 
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question.  He  left  a  widow  and  nine  children.  The  widow, 
Mary  Bear,  has  been  dead  fourteen  years.  The  appellee 
acquired  title  by  deeds  from  all  of  his  brothers  and  sis- 
ters except  Franklin  P.  Bear,  who  died  December  17,  1878, 
leaving  one  child,  a  boy,  who  is  known  in  this  record  as 
Arthur  P.  Bear,  Harvey  F.  Bear  and  Franklin  P.  Bear,  and 
the  widow,  Mary  J.,  who  afterwards  married  a  man  by  the 
name  of  Maddon.  The  petition  for  letters  of  administra- 
tion on  the  estate  of  Franklin  P.  Bear  states  that  the  de- 
ceased left  one  child,  whose  name  is  given  as  Arthur  F. 
Bear.  The  mother  of  this  child  filed  a  petition  asking  that 
Solomon  Mesnard  be  appointed  guardian  for  Harvey  F. 
Bear,  a  minor  of  the  age  of  three  years,  on  the  23d  day  of 
October,  1881,  and  letters  of  guardianship  were  accordingly 
issued  to  Mesnard  of  Harvey  F.  Bear  on  the  17th  day  of 
December,  1881.  Afterwards,  in  1884,  Mesnard,  as  guard- 
ian, filed  a  petition  in  the  county  court  of  Effingham  county, 
representing  that  Franklin  P.  Bear  was  a  minor  residing  in 
Effingham  county,  and  that  he  was  appointed  guardian  of 
said  Franklin  P.  Bear  on  the  17th  day  of  December,  1881 ; 
that  said  Franklin  P.  Bear  was  an  heir  of  Jacob  Bear,  his 
grandfather,  and  the  owner  of  the  undivided  one-ninth  in- 
terest (subject  to  the  dower  of  Mary  J.  Bear)  of  a  part  of 
the  lands  involved  in  this  controversy.  The  record  shows 
that  proceedings  were  had  resulting  in  a  decree  for  the  sale 
of  the  ward's  interest  in  said  lands,  and  that  the  same  were 
sold  and  the  sale  was  duly  approved  on  the  i8th  of  March, 
1884.  Appellee  claims  title  to  a  one-ninth  interest  under 
this  guardian's  sale. 

The  objection  raised  to  the  title  is  based  on  the  discrep- 
ancy in  the  names  by  which  the  son  of  Franklin  P.  Bear 
was  known  at  different  times.  This  confusion  as  to  the 
name  of  this  boy  is  clearly  explained  by  the  evidence.  It 
appears  that  the  name  first  given  to  this  child,  and  the  one 
under  which  he  was  christened,  was  Arthur  Franklin.  The 
child  was  born  October  23,  1878.     His  father  died  Decem- 
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ber  following.  After  his  father's  death  his  mother  changed 
his  name  to  Franklin  Pierce,  which  was  the  name  his  father 
had.  The  evidence  shows  that  in  1887  Henry  B.  Kepley 
was  appointed  guardian  of  Franklin  P.  Bear  at  the  request 
of  his  mother,  Mary  J.  Maddon.  All  of  the  evidence  in 
which  any  reference  is  made  to  this  boy  shows  that  he  was 
the  only  child  of  Franklin  P.  Bear  and  that  he  was  bom  on 
October  23,  1878.  The  testimony  leaves  no  doubt  that  Ar- 
thur F.  Bear  and  Franklin  P.  Bear  (sometimes  also  called 
Harvey  F.  Bear)  are  one  and  the  same  person.  The  proof 
shows  that  the  summons  was  served  upon  the  owner  of  this 
land  in  the  proceeding  to  sell  by  the  guardian.  The  decree 
for  the  sale  of  this  real  estate  was  against  the  owner,  and 
if  he  was  sued  by  the  wrong  name  but  process  was  served 
upon  him  and  he  failed  to  take  advantage  of  the  mistake  by 
plea  in  abatement,  he  would  be  bound  by  the  decree, — and 
this  rule  applies  as  well  to  infants  as  to  adult  defendants. 
(Pond  V.  Bnnis,  69  111.  341.)  The  guardian  sale  divested 
this  ward's  interest,  and  the  objection  to  the  title  based  on 
the  discrepancy  as  to  his  name  cannot  be  sustained.  The  re- 
mainder of  the  land  was  formerly  owned  by  Thomas  Good- 
night, who  died  over  forty  years  ago,  and  the  title  to  that 
portion  of  the  farm  passed  from  his  heirs  to  appellee.  All 
of  the  other  objections  to  the  title  are  of  a  technical  char- 
acter and  go  rather  to  the  form  of  the  conveyances  than 
to  the  title  itself.  The  abstract,  on  its  face,  shows  title  in 
appellee  to  all  of  the  premises,  but  there  are  some  slight 
imperfections  in  some  of  the  deeds  in  the  chain  of  the  title, 
such  as  the  want  of  a  seal  to  a  deed;  the  absence  of  a 
certificate  of  magistracy  where  the  acknowledgments  were 
taken  by  a  justice  of  the  peace  in  a  foreign  county  or  State ; 
the  failure  to  produce  the  original  patents;  and  the  omis- 
sion in  some  of  the  deeds  of  a  clause  waiving  the  home- 
stead without  any  proof  that  the  grantor  had  a  homestead, 
and  other  like  objections.  Most  of  these  objections  relate 
to  deeds  that  are  from  twenty  to  thirty  years  old,  and  all 
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of  them  .were  executed  more  than  seven  years  before  tlie 
contract  was  entered  into.  In  addition  to  the  conveyances 
which  covered  the  whole  title  and  all  interest  in  the  land, 
appellee  introduced  the  record  of  a  proceeding  to  quiet  his 
title,  which  was  had  in  1898,  to  which  all  persons  who  had 
any  claim  to  any  portion  of  the  land  were  made  parties, 
which  resulted  in  a  decree. quieting  the  fee  simple  title  in 
appellee.  Appellee  also  proved  actual  adverse  possession  of 
the  entire  premises  for  more  than  twenty  years,  together 
with  proof  that  he  had  paid  all  taxes  assessed  against  the 
land  during  that  period.  This  evidence  was  amply  sufficient 
to  justify  a  finding  that  appellee  had  a  merchantable  title  to 
the  land. 

Appellant  makes  the  further  contention  that  he  was  in- 
duced to  sign  the  contract  by  fraud  and  misrepresentation 
as  to  value  of  the  land.  The  evidence  on  this  point  is,  that 
Craig  told  appellant  that  the  land  was  worth  $60  per  acre 
and  that  he  could  sell  it  for  $65  an  acre  in  two  weeks.  The 
testimony  is  conflicting  as  to  the  value  of  the  land.  The 
estimates  of  the  witnesses  range  all  the  way  from  $30  per 
acre  to  $70.  The  special  master  found  the  cash  value  to  be 
$50  per  acre,  and  this  finding  is  well  supported  by  the  tes- 
timony. While  the  weight  of  the  evidence  tends  to  show 
that  Craig's  estimate  of  the  value  was  somewhat  above  the 
average,  yet  there  are  other  witnesses  who  were  well  quali- 
fied to  express  opinions  on  the  subject  who  fixed  the  value 
as  high  as  $60  per  acre,  and  one  witness  testified  that  $70 
per  acre  would  not  be  too  high  a  valuation  in  a  trade. 
Conceding  the  facts  to  be  as  appellant  contends,  and  that 
Craig  told  him  the  farm  was  worth  $60  per  acre  when, 
in  fact,  it  was  worth  only  $50,  this  fails  to  establish  such 
fraud  and  misrepresentation  as  to  defeat  appellee's  right  to 
specific  performance.  The  rule  upon  this  subject  is,  that 
unless  the  inadequacy  of  price  is  such  as  shocks  the  con- 
science and  amounts,  in  itself,  to  conclusive  and  decisive 
evidence  of  fraud  in  the  transaction,  it  is  not  a  sufficient 
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ground  for  refusing  a  specific  performance.  (Zempel  v. 
Hughes,  235  111.  424.)  In  the  case  above  cited  this  court 
had  occasion  to  review  numerous  authorities  upon  this  sub- 
ject, and  the  conclusion  there  reached  was  that  a  party  had 
a  right  to  praise  his  property,  and  that  the  mere  expres- 
sion of  opinion  as  to  its  value  will  not  ordinarily  be  held  to 
be  fraud  or  misrepresentation.  Appellant  has  not  sustained 
his  charge  of  fraud  under  the  rule  established  by  the  au- 
thorities. 

Appellant  contends  that  the  decree  ought  to  be  reversed 
because  two  of  the  horses  that  he  agreed  to  deliver  to  ap- 
pellee had  died  before  the  rendition  of  the  decree  and  the 
decree  required  him  to  deliver  the  entire  lot  of  horses.  The 
two  horses  that  died  were  valued  in  the  trade  at  $500  each. 
The  decree  requires  appellant  to  specifically  perform  the 
contract.  The  mere  circumstance  that  he  is  not  able  to  de- 
liver the  identical  animals  that  were  sold  is  no  reason  why 
he  should  not  be  required  to  specifically  perform  the  con- 
tract in  so  far  as  it  can  be  performed  and  compensate  the 
appellee  in  damages  for  that  part  of  the  contract  that  is 
impossible  of  performance.  While  the  general  rule  is  that 
upon  the  breach  of  a  contract  for  the  sale  and  purchase  of 
real  estate  the  person  injured  thereby  has  the  choice  of 
remedies  either  to  sue  for  specific  performance  or  damages, 
and  cannot,  in  general,  obtain  both  in  relation  to  the  same 
transaction,  yet  the  rule  is  also  recognized  that  a  party  may 
have  specific  performance  generally,  and  damages  for  acts 
which  do  not  admit  of  a  decree  for  specific  performance. 
(Waterman  on  Specific  Performance,  sec.  5,  and  authori- 
ties cited.)  An  illustration  of  this  rule  is  given  by  Water- 
man, as  follows :  Where,  in  a  contract  to  take  a  lease  for 
a  certain  term,  the  lessee  agreed  to  tear  down  a  house  on 
the  premises  and  erect  a  new  one,  it  was  held  that  the  lessor 
might  obtain  specific  performance  as  to  the  lease  and  dam- 
ages for  not  building  the  house,  the  court  not  having  the 
power  to  decree  specific  performance  as  to  the  latter.     Nu- 
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inerous  other  illustrations  are  given  by  this  author  in  a 
foot  note  to  section  5.  The  decree  in  this  case  requires  ap- 
pellant to  perform  his  contract,  and  in  default  it  orders  a 
sale  of  the  premises  for  the  purpose  of  paying  appellee  the 
consideration  for  the  farm.  Such  a  decree  is  authorized  by 
Corbus  V.  Teed,  69  111.  205,  and  Attebery  v.  Blair,  supra. 

Appellant  finally  contends  that  this  suit  was  prematurely 
brought.  This  contention  has  no  foundation  in  the  facts. 
Appellant  had  clearly  indicated  an  intention  on  his  part  not 
to  carry  out  the  contract  before  the  suit  was  brought,  and 
in  one  of  his  letters  to  appellee  he  told  him  that  he  might 
commence  his  suit  as  soon  as  he  was  ready,  or  words  to 
that  effect.  After  the  appellant  had  repudiated  the  contract 
and  notified  appellee  that  he  did  not  intend  to  carry  it  out, 
appellee  was  not  required  to  wait  until  the  day  possession 
was  to  be  delivered  before  bringing  his  suit. 

While  we  are  of  the  opinion  from  what  has  been  said 
that  the  appellee  is  entitled  to  have  the  contract  specifically 
enforced  as  against  the  appellant,  the  relief  granted  to  the 
appellee  by  the  decree  here  under  review  is  such  that  it 
must  be  reversed.  The  decree  entered  by  the  trial  court 
requires  "the  appellant  to  turn  over  and  deliver  to  the  ap- 
pellee the  aforesaid  described  horses  and  that  he  pay  to 
said  appellee  the  sum  of  $800  in  cash,  together  with  five 
per  cent  interest  thereon  from  the  first  day  of  March,  A.  D. 
1909,  and  that  he  execute  and  deliver  to  the  appellee  his 
promissory  note  for  the  sum  of  $8000,  dated  March  i, 
A.  D.  1909,  due  five  years  after  date  and  drawing  five  per 
cent  interest  per  annum,  due  and  payable  annually,  and  that 
to  secure  the  payment  of  said  note  he  execute  and  deliver 
to  the  appellee  a  good  and  sufficient  mortgage  deed  of  con- 
veyance on  said  described  lands."  The  decree  then  provides 
the  master  shall  tender  to  the  appellant  a  deed  to  said  prem- 
ises, and  "in  case  the  appellant  shall  fail  or  refuse  to  pay 
said  $800  in  cash,  with  interest  thereon,  and  shall  fail  and 
refuse  to  turn  over  and  deliver  to  said  appellee  each  and 
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every  of  said  horses/'  and  otherwise  to  comply  with  said 
decree,  the  master  "shall  proceed  to  sell  said  described 
lands,  or  so  much  thereof  as  shall  be  sufficient  to  realize 
the  said  sum  of  $13,200,  with  interest  thereon  at  the  rate 
of  five  (5)  per  cent  from  the  first  day  of  March,  A.  D. 
1909,"  and  that  the  master,  out  of  the  moneys  received 
from  said  sale,  shall  retain  his  fees,  disbursejnents  and  com- 
missions of  said  sale  and  pay  the  costs  of  suit,  "and  out  of 
the  remainder  of  said  money  he  pay  to  the  appellee  in  this 
suit  the  sum  of  $13,200,  with  interest  thereon  at  the  rate 
of  five  (5)  per  cent  from  the  first  day  of  March,  A.  D. 
1909,  to  the  date  of  the  sale,"  and  that  if  said  premises 
shall  not  sell  for  enough  to  satisfy  said  decree  he  report 
the  same  to  the  court  and  that  a  deficiency  decree  be  entered 
against  the  appellant  for  the  amount  remaining  unsatisfied. 

The  evidence  showed  that  two  of  the  horses  had  died 
prior  to  the  entering  of  the  decree.  The  appellant  could 
not,  therefore,  comply  with  th^  decree  entered  against  him, 
and  the  court  might  as  properly  have  entered  a  decree  re- 
quiring the  appellant  to  pay  the  entire  agreed  price  of  said 
horses  ($4400)  in  lieu  of  said  horses,  with  interest  thereon 
at  five  per  cent  from  March  i,  1909,  as  to  have  entered 
the  decree  that  was  entered,  as  that  was  the  effect  of  the 
decree.  The  evidence  showed  that  the  value  of  the  two 
horses  which  had  died  was  $1000.  The  decree  should  have 
provided  the  appellant  should  deliver  the  three  horses  which 
were  alive,  to  the  appellee  and  pay  him  $1000  in  cash  in 
lieu  of  those  that  were  dead,  instead  of  requiring  him  to 
deliver  to  the  appellee  the  two  horses  which  were  dead, 
and  to  that  extent  the  decree  of  the  circuit  court  should 
be  modified. 

The  decree  also  required  the  appellant  to  pay  interest 
on  deferred  payments  due  from  the  appellant  to  the  appel- 
lee at  five  per  cent  from  March  i,  1909,  and  until  the  de- 
cree should  be  satisfied,  but  failed  to  charge  the  appellee 
with  the  amount  he  received,  or  could  have  reasonably  re- 
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ceived,  from  the  use  of  said  land  during  the  time  the  appel- 
lant is  decreed  to  pay  interest  to  the  appellee.  It  would 
be  inequitable  to  require  the  appellant  to  pay  interest  to  the 
appellee  on  the  purchase  money  from  March  i,  1909,  and 
at  the  same  time  permit  the  appellee  to  enjoy  the  use  and 
occupancy  of  the  land  which  thf  purchase  money  repre- 
sents, and  the  decree  was  also  erroneous  in  that  particular. 
Marx  V.  Oliver,  246  111.  316. 

It  is  said  the  appellant  did  not  prove  that  the  appellee 
had  remained  in  possession  of  the  land,  or  that  he  received 
an  income  therefrom,  after  March  i,  1909.  In  his  bill  the 
appellee  oflfered  specifically  to  perform  the  agreement,  **and 
to  let  him  [the  appellant]  into  the  possession  of  the  rents 
and  profits  thereof  according  to  the  tenor  and  effect  of  said 
agreement."  The  agreement  provided  the  possession  of 
the  lands  should  be  delivered  to  the  appellant  on  March  i, 
1909.  Clearly,  if  the  appellant  is  to  pay  interest  from  that 
date  he  should  receive  rent  from  that  date,  and  if  the  proofs 
were  defective  on  the  question  of  rents  the  court  should  not 
have  entered  a  decree  for  interest  without  being  advised, 
from  the  proofs,  upon  the  question  of  rents.  Upon  re- 
mandment  the  cause  should  be  re-referred  to  the  master  to 
state  an  account  of  the  rents  and  profits  received  from  the 
land  since  March  i,  1909,  and  appellee  should  be  charged 
with  what  he  received  or  gould  reasonably  have  received 
from  the  land,  and  credited  with  what  he  has  paid  out  for 
taxes  and  improvements  from  March  i,  1909,  until  the 
date  of  the  statement  of  the  account,  unless  it  appears  from 
the  evidence  that  on  March  i,  1909,  the  appellee  offered 
to  surrender  the  possession  of  said  farm  to  the  appellant 
and  that  the  appellee  after  that  date  did  not  continue  in  the 
possession  and  control  of  said  farm. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Porter  E.  Daniels  et  d.  Appellants,  vs.  Mattie  G.  Smith 
et  al.  Appellees. 

Opinion  Hied  December  21,  ipii, 

1.  Appeals  and  errors — when  appeal  wilt  lie  from  ejectment 
judgment  as  to  one  of  lots  involved.  Where  an  ejectment  suit  is 
for  the  possession  of  two  separate  and  distinct  lots  and  the  ques- 
tions of  title  are  entirely  independent  of  each  other,  an  appeal  will 
lie  from  a  judgment  against  the  plaintiffs  as  to  one  of  the  lots. 

2.  Ejectment — vendee's  performance  of  contract  of  purchase 
is  a  defense  to  ejectment.  In  ejectment,  where  the  plaintiff  relies 
upon  and  proves  a  legal  title,  proof  that  the  defendant  has  entered 
into  possession  under  a  contract  of  purchase  and  that  he  has  per- 
formed his  part  of  the  contract  presents  a  complete  defense. 

3.  Same — proof  of  existence  of  contract  is  essential  to  defense 
based  upon  its  performance.  Proof  of  the  existence  of  the  contract 
of  purchase  is  essential  to  a  defense  based  upon  possession  there- 
under and  performance  of  its  terms,  and  proof  which  merely  raises 
an  inference  of  the  existence  of  a  contract,  the  terms  of  which  are 
entirely  unknown,  is  not  sufficient  to  defeat  a  recovery  by  the 
plaintiff  upon  the  strength  of  his  proven  legal  title.. 

4.  Same — when  plaintiff  is  not  required  to  show  breach  of  con- 
tract of  purchase.  In  ejectment,  where  the  plaintiff  proves  a  clear 
legal  title  and  the  defendants  offer  proof  which,  at  most,  merely 
raises  an  inference  that  there  was  some  sort  of  a  contract  under 
which  possession  was  taken,  the  plaintiff  is  not  required  to  prove 
that  there  was  such  a  contract  and  then  show  its  terms  and  a 
breach  thereof.     {Rowland  v.  Fischer,  30  111.  224,  explained.) 

5.  Same — when  proof  of  payment  of  taxes  is  not  admissible. 
In  ejectment,  where  the  plaintiff  has  proved  legal  title,  proof  that 
the  person  under  whom  the  defendants  claim  paid  the  taxes  on  the 
land  from  a  certain  year  until  his  death  is  not  admissible,  where 
there  is  no  color  of  title,  no  claim  under  any  limitation  law,  or 
any  evidence  of  a  contract  under  which  he  was  to  pay  the  taxes. 

6.  Same — adjudging  all  the  costs  against  one  party  is  not  ap- 
portioning them.  The  power  of  the  court  to  apportion  the  costs 
where  the  plaintiff  in  ejectment  recovers  only  a  part  of  the  land 
sued  for  does  not  justify  adjudging  all  the  costs  against  the  plain- 
tiff in  such  a  case,  as  adjudging  all  the  costs  against  one  party  is 
not  apportioning  them. 

Appeal  from  the  Circuit  Court  of  Wayne  county;   the 
Hon,  J.  R.  Creighton,  Judge,  presiding. 
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Creighton  &  Thomas,  and  Kagy  &  Vandkrvort,  for 
appellants. 

BoGGS,  BoGGs  &  Heidinger,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellants  brought  suit  in  ejectment  in  the  circuit 
court  of  Wayne  county  against  the  appellees  for  the  posses- 
sion of  lots  6  and  lo  in  the  village  of  Orchard ville,  claim- 
ing title  in  fee.  Mattie  G.  Smith,  one  of  the  appellees,  who 
was  an  adult,  filed  a  plea  of  not  guilty.  Bertha  Smith  and 
Luca  Smith,  the  other  appellees,  being  minors,  a  guardian 
ad  litem  was  appointed  for  them,  and  he  filed  an  answer  in 
a  form  adapted  to  a  suit  in  equity,  praying  strict  proof  of 
the  matters  alleged,  and  this  was  treated  as  a  plea  of  not 
guilty.  A  trial  resulted  in  a  verdict  of  guilty  as  to  lot  lo 
and  not  guilty  as  to  lot  6.  The  appellants  filed  their  motion 
for  a  new  trial  as  to  lot  6,  which  was  overruled  and  judg- 
ment was  entered  on  the  verdict  and  all  costs  of  the  suit 
were  adjudged  against  the  appellants.  An  appeal  was  taken 
to  this  court,  and  the  errors  assigned  relate  to  lot  6  and  the 
judgment  for  costs. 

The  lots  being  separate  and  distinct  and  the  questions 
of  title  entirely  independent  of  each  other,  an  appeal  would 
lie  from  the  judgment  against  the  plaintiffs  as  to  one  of 
the  lots.  (Village  of  Lee  v.  Harris,  206  111.  428.)  An 
aflSdavit  that  George  E.  Daniels  was  the  common  source  of 
title  was  filed  and  not  controverted,  and  plaintiffs  proved 
that  he  died  intestate  and  they  were  his  heirs-at-law.  The 
defendants  were  the  widow  and  heirs-at-law  of  Dr.  R.  But- 
ton Smith,  and  it  was  proved  that  about  1900  or  1901  Dr. 
Smith  took  possession  of  the  two  lots;  that  an  office  build- 
ing was  erected  on  lot  10  and  occupied  for  an  office  by  the 
doctor  until  his  death;  that  when  the  doctor  took  posses- 
sion of  lot  6,  which  is  in  controversy,  there  was  a  small 
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house  of  three  rooms  on  the  lot;  that  two  rooms  were 
added  to  the  building,  and  there  was  some  work  done  on 
the  porch  and  a  partition  was  moved,  and  that  he  paid  for 
the  work  of  the  carpenters.  George  E.  Daniels  lived  in 
luka,  in  Marion  county,  and  owned  lots  and  property  in 
Orchardville.  Jord  Harrison,  his  son-in-law,  was  his  part- 
ner, and  they  had  a  general  store  in  Orchardville  under  the 
name  of  George  E.  Daniels  &  Co.,  which  Harrison  man- 
aged, and  he  also  acted  as  general  agent  for  the  real  estate 
and  collected  rentals.  There  was  a  bam  on  lot  6  which 
was  not  finished  when  Smith  took  possession,  and  Harrison 
had  the  bam  finished  and  paid  for  it.  There  was  no  evi- 
dence under  what  arrangement  Dr.  Smith  entered  upon  the 
lots.  George  E.  Daniels  died  on  May  25,  1905,  and  Jord 
Harrison,  his  partner  and  agent,  died  soon  afterward.  Dr. 
Smith  died  in  1909.  A  carpenter  who  helped  put  up  the 
office  and  did  the  work  on  the  porch  and  partition  at  the 
house,  testified  that  about  1900  or  190 1  John  L.  Scott,  who 
was  a  clerk  in  the  store  of  George  E.  Daniels  &  Co.  and 
also  a  notary  public,  wrote  some  kind  of  a  paper  with  re- 
lation to  lot  6  which  the  witness  said  was  a  bond  for  a 
deed,  but  he  did  not  remember  the  conditions;  that  Dr. 
Smith  was  present  when  the  paper  was  written  but  Daniels 
was  not,  and  it  was  taken  away.  He  did  not  know  whether 
it  was  ever  signed  or  not,  and  Scott,  who  wrote  the  paper, 
had  been  dead  about  eight  years  at  the  time  of  the  trial. 
The  witness  said  that  Dr.  Smith  took  possession  after  that 
paper  was  written. 

This  was  the  only  evidence  tending  in  any  degree  to 
prove  that  there  was  a  contract  of  purchase  under  which 
Smith  or  his  heirs  would  have  been  entitled  to  possession 
provided  its  conditions  were  performed.  It  was  entirely 
lacking  in  any  tendency  to  prove  the  essential  elements  of 
a  contract  of  purchase  as  to  the  amount,  time  of  payment 
or  any  other  conditions  and  did  not  amount  to  proof  that 
there  ever  was  a  contract.    It  is  argued  that  circumstances 
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were  proved  sufficient  to  raise  an  inference  that  there  was 
some  sort  of  contract,  and  that  the  burden  of  proof  was  on 
the  plaintiffs  to  show  a  violation  of  some  condition  of  the 
supposed  contract.  It  is  true  that  where  a  vendor  seeks  to 
recover  in  ejectment  on  the  ground  that  the  vendee  has  not 
performed  his  part  of  the  contract  for  the  purchase  of  the 
land  in  controversy,  the  burden  of  proof  is  on  the  plaintiff 
to  show  the  default.  That  was  the  case  in  Rowland  v. 
Fischer,  30  111.  224,  where  the  plaintiff,  to  sustain  the  is- 
sues on  his  part,  offered  in  evidence  a  bond  for  a  deed  and 
proof  that  the  defendant  was  in  possession  imder  the  con- 
tract or  bond.  That  was  all  the  evidence,  and  it  was  not 
proved  that  the  notes  given  for  the  purchase  money  were 
unpaid.  That  rule  has  not  been  applied  except  in  a  case  of 
that  kind,^but  it  has  always  been  held  that  where  the  plain- 
tiff relies  upon  and  proves  a  legal  title,  and  the  defendant 
has  entered  into  possession  under  a  contract  of  purchase 
and  has  performed  his  part  of  the  contract,  proof  of  such 
facts  will  be  a  complete  defense  to  an  action  of  ejectment. 
(Stow  V.  Russell,  36  111.  18;  Turpin  v.  Baltimore,  Ohio 
and  Chicago  Railroad  Co.  105  id.  1 1 ;  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Hay,  119  id.  493;  Sands  v.  Kagey, 
150  id.  109;  Harrell  v.  Enterprise  Savings  Bank,  183  id. 
538;  Hutchinson  v.  Coonley,  209  id.  437;  Waggoner  v. 
JVabash  Railroad  Co.  185  id.  154.)  While  the  defendants 
might  successfully  have  defended  by  showing  possession 
under  a  contract  and  the  performance  of  its  conditions,  it 
is  plain  that  they  could  not  do  so  where  the  most  they  were 
aMe  to  do  was  to  raise  an  inference  that  there  might  have 
been  a  contract,'  the  terms  of  which  were  entirely  unknown. 
Dr.  Smith  kept  a  bank  account  at  Xenia,  and  a  number  of 
checks  drawn  by  him  on  that  bank  in  1901  and  1902  in 
favor  of  George  E.  Daniels  &  Co.  were  offered  in  evidence, 
but  it  was  proved  that  it  was  his  habit  to  draw  checks  on 
the  Xenia  bank  which  Daniels  &  Co.  cashed  for  him.  So 
far  as  appears  the  checks  all  represented  transactions  of 
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that  kind.  It  is  argued  that  some  of  them  might  have  been 
drawn  as  payments  on  the  lot,  but  there  is  no  evidence 
tending  to  prove  that  fact,  and  if  he  paid  for  the  lot  it  is 
very  strange  that  he  did  not  obtain  a  deed  during  the  sev- 
eral years  afterward  when  George  E.  Daniels  was  alive  or 
make  any  attempt  to  get  a  deed  during  the  three  or  four 
years  after  his  death.  There  was  no  evidence  that  any 
check  was  given  for  store  account,  for  rent  or  on  the  pur- 
chase of  the  property.  There  was  an  entire  failure  of  the 
defendants  to  prove  any  legal  title  or  lawful  right  of  pos- 
session. 

The  court  admitted  evidence  of  the  payment  of  taxes 
on  the  lot  by  Dr.  Smith  from  1900  until  his  death,  and  as 
there  was  no  color  of  title  and  no  claim  under  any  limita- 
tion law,  nor  evidence  of  any  contract  under  which  he  was 
to  pay  taxes,  the  evidence  was  incompetent. 

The  first  instruction  given  at  the  request  of  the  defend- 
ants is  as  follows:    . 

"The  plaintiffs  in  this  suit  cannot  recover  unless  the 
proof  shows  that  they  were  entitled  to  have  the  possession 
of  the  lots  delivered  up  to  them  at  the  beginning,  of  this 
suit.  The  defendants  are  not  necessarily  required  to  show 
any  title  to  the  lots.  The  law  requires  the  plaintiffs  to 
show  that  they  have  the  right  to  immediate  possession  of 
the  lots,  and  if  they  have  failed  to  so  prove,  your  verdict 
should  be  that  the  defendants  are  not  guilty." 

The  plaintiffs  had  shown  legal  title  in  themselves,  and 
it  was  error  for  the  court  to  instruct  the  jury  that  the  de- 
fendants were  not  required  to  show  any  title,  and  to  tell 
the  jury  that  if  the  plaintiffs  had  failed  to  prove  their  right 
to  immediate  possession  the  verdict  should  be  not  guilty. 
By  the  fourth  instruction  the  court  advised  the  jury  that 
a  contract  may  be  proved  by  proof  of  facts  and  circum- 
stances from  which  a  jury,  as  reasonable  men,  will  infer 
or  conclude  that  a  contract  was  made,  and  if  the  jury  be- 
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lieved,  from  all  the  facts  and  circumstances,  that  Dr.  Smith 
occupied  either  of  the  lots  under  a  contract  of  purchase 
on  some  terms  or  conditions  and  had  made  improvements 
thereon,  plaintiffs  could  not  recover  unless  they  had  shown, 
by  a  preponderance  of  the  evidence,  that  Dr.  Smith  or  the 
defendants  were  required,  by  the  terms  of  the  contract,  to 
do  something  which  he  or  they  had  failed  to  do  and  for 
that  reason  the  plaintiffs  were  entitled  to  have  and  re-take 
the  lots,  and  unless  the  plaintiffs  had  proved  such  a  failure 
by  a  preponderance  of  the  evidence  the  verdict  should  be 
not  guilty.  Other  instructions  were  of  the  same  character, 
and  required  the  plaintiffs  to  prove  the  terms  and  condi- 
tions of  a  contract  the  existence  of  which  they  disputed, 
and  then  to  prove  a  default  in  the  performance  of  such 
terms  and  conditions.  There  w^as  no  evidence  of  any  con- 
tract, and  it  was  error  to  require  the  plaintiffs,  after  show- 
ing a  clear  legal  title,  to  show  that  there  was  a  contract 
giving  the  defendants  a  right  to  possession,  and  also  to 
show  what  its  terms  and  conditions  were.  The  instructions 
for  the  defendants,  as  a  series,  were  erroneous. 

It  has  been  held  that  upon  a  verdict  in  ejectment  where 
the  plaintiff  recovers  only  part  of  the  land  sued  for,  the 
court  may  apportion  the  costs  of  the  suit  between  the  par- 
ties. (Foster  v.  Lets,  86  111.  412.)  In  this  case  the  court 
adjudged  all  the  costs  against  the  plaintiffs,  which  was  not 
an  apportionment.  A  reversal  of  the  judgment  as  to  lot  6 
will  necessarily  reverse  the  judgment  as  to  costs,  and  the 
final  judgment  of  the  court  as  to  them  will  depend  upon 
the  result  of  another  trial. 

The  judgment  as  to  lot  6  is  reversed  and  the  cause  is 

Reversed  aftd  remanded. 
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WesIvEy  Craig,  Appellee,  vs.  Otis  A.  Trotter  et  al. 
Appellants. 

Opinion  Hied  December  21,  ipii. 

1.  Appeals  and  errors — zvhen  freehold  is  involved  though  the 
will  does  not  expressly  devise  real  estate.  A  freehold  is  involved 
on  appeal  from  an  order  of  the  circuit  court  admitting  to  probate 
a  will  rejected  by  the  probate  court  but  making  no  order  as  to  the 
will  admitted  to  probate  by  the  probate  court,  even  though  the 
will  admitted  to  probate  by  the  circuit  court  merely  devises  the 
property  of  the  testator  without  mentioning  real  estate,  where  real 
estate  is  devised  by  the  other  will  and  it  may  be  fairly  inferred 
from  the  record  that  the  testator  owned  real  estate  at  his  death. 

2.  Wills — what  is  sufficient  request  by  testator  to  attest  will. 
It  is  not  necessary  that  the  testator  shall  by  his  own  words  either 
acknowledge  his  signature  or  request  the  attestation  of  the  wit- 
nesses, and  if  persons  are  brought  to  him  by  a  third  party  with 
the  statement,  in  his  presence,  that  they  have  been  brought  for 
the  purpose  of  witnessing  his  will,  and  he  then  executes  the  will, 
which  is  signed  by  them  as  witnesses  in  his  presence,  his  assent 
may  be  inferred  unless  there  is  other  evidence  leading  to  a  differ- 
ent conclusion. 

3.  Same — testimony  showing  that  testator  was  physically  un- 
able to  sign  will  is  competent  on  probate.  On  application  for  pro- 
bate, testimony  describing  the  condition  of  the  testator's  hands, 
the  extent  to  which  they  were  swollen  and  the  position  and  flexi- 
bility or  stiffness  of  his  fingers  is  competent  to  contradict  the  tes- 
timony of  the  subscribing  witnesses  that  the  testator  signed  the 
will  in  their  presence;  but  testimony  of  nurses  and  others  that  in 
their  judgment  he  could  not  hold  a  pen  and  pencil,  though  they 
had  not  seen  him  try,  is  properly  rejected.  (Stuke  v.  Closer,  223 
III.  316,  distinguished.) 

4.  Evidence — when  examination  tending  to  show  that  witness 
has  made  contradictory  statements  should  be  allowed.  Where  a 
witness  who  has  testified  that  the  testator  assented,  by  spoken 
words,  to  the  witnessing  of  the  will,  is  asked,  on  cross-examina- 
tion, if  he  did  not,  in  a  conversation  with  a  named  person  at  a 
specified  time  and  place,  state  that  the  testator  never  said  or  did 
anything  to  indicate  his  assent,  it  is  error  for  the  court  to  refuse 
to  allow  tlie  witness  to  answer  and  to  refuse  to  allow  the  person 
with  whom  the  alleged  conversation  was  had  to  be  interrogated 
with  reference  thereto. 
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5.  Same — rule  as  to  proving  signature  by  comparison  with  sig- 
nature admitted  to  he  genuine.  The  genuineness  of  a  signature 
cannot  be  proved  by  comparison  with  a  signature  or  other  writ- 
ings admitted  to  be  genuine  where  such  signature  or  other  writ- 
ings are  not  a  part  of  the  record  and  are  not  in  evidence  in  the 
case;  but  where  such  signature  or  other  writings  are  already  in 
evidence  in  the  case,  comparison  may  be  made  by  the  jury  and  by 
experts  testifying  to  the  jury. 

Appeai.  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Albert  Akers,  Judge,  presiding. 

Wilson  &  Wall,  Charles  J.  Scofield,  Walter  H. 
Bennett,  and  Covert  &  Lancaster,  for  appellants. 

W.  H.  Coon,  William  Schlagenhauf,  Hubbard, 
ScHMiEDESKAMP  &  Groves,  and  0*Hara,  O'Hara,  Wood 
&  Walker,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
admitting  a  will  to  probate.  John  W.  Craig  executed  a 
will  on  March  5,  1910,  whereby  he  devised  to  his  brother 
Wesley  certain  real  estate  which  he  valued  at  $6000,  and 
gave  to  another  brother  and  his  two  sisters  legacies  of 
$6000  each.  He  g^ve  twenty  legacies  of  various  amounts 
from  $500  to  $2000,  and  directed  that  all  the  residue  of  his 
property  should  be  equally  divided  among  his  said  brothers 
and  sisters.  On  March  30,  19 10,  he  executed  a  codicil  to 
this  will,  whereby  he  reduced  the  amount  of  one  of  the 
legacies  and  gave  legacies  to  three  other  legatees.  On 
April  21,  1910,  the  will  in  controversy  here  purports  to 
have  been  executed  by  him,  whereby  all  his  property  is 
given  in  equal  parts  to  his  said  four  brothers  and  sisters. 
He  died  on  April  28,  1910.  Both  wills  were  deposited  in 
the  county  court,  and  after  a  hearing  the  first  will  and  cod- 
icil were  admitted  to  probate  and  the  later  will  rejected. 
Wesley  Craig  appealed  to  the  circuit  court  from  both  or- 
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ders.  A  hearing  was  had  in  the  circuit  court,  the  will  of 
April  21  was  admitted  to  probate,  and  it  was  ordered  that 
no  order  be  entered  as  to  the  appeal  from  the  order  admit- 
ting the  prior  will  and  codicil  to  probate  untrl  the  further 
order  of  the  court.  Four  of  the  legatees  under  the  first 
will  have  appealed  to  this  court. 

The  appellee  insists  that  this  court  has  no  jurisdiction 
of  the  appeal  because  no  freehold  is  involved,  there  being 
no  other  basis  for  the  jurisdiction.  The  legacies  to  the 
appellants  are  pecuniary,  the  will  in  controversy  describes 
no  specific  real  estate,  and  it  is  said  that  there  is  no  evi- 
dence that  John  W.  Craig  died  seized  of  any  real  estate. 
The  will  does  purport  to  dispose  of  all  the  testator's  real 
estate.  The  prior  will,  which  was  introduced  in  evidence, 
describes  a  certain  tract  of  land  which  was  devised  to  Wes- 
ley Craig,  and  it  may  be  fairly  inferred  from  the  record 
that  the  testator  owned  real  estate  at  his  death.  The  effect 
of  the  order  admitting  the  will  to  probate  is  to  vest  the 
freehold  in  the  devisees. 

The  only  evidence  introduced  by  the  proponent  of  the 
will  was  the  testimony  of  the  subscribing  witnesses,  and 
the  appellants  insist  that  it  does  not  sufficiently  appear  from 
their  testimony  that  they  attested  the  will  at  the  request  of 
the  testator.  The  witnesses  went,  at  the  invitation  of  Wes- 
ley, to  the  place  where  the  will  was  executed,  the  testator's 
room  in  Blessing  Hospital,  in  Quincy,  where  he  was  con- 
fined, as  he  had  been  for  some  weeks,  critically  ill  with  a 
disease  of  the  valves  of  the  heart,  which  soon  after  termi- 
nated fatally.  They  testified  that  when  they  came  into  the 
room  Wesley  told  the  testator  that  he  had  brought  them 
to  witness  his  will.  One  of  them  said  that  the  testator  said 
"all  right,"  and  the  other  that  he  assented  with  a  slight 
motion  of  the  head.  The  will  was  then  read  over  to  him. 
He  said  it  w^as  all  right, — it  was  his  will, — and  signed  it, 
and  the  witnesses  then  signed  in  his  presence.  It  is  not 
necessary  that  the  testator  shall  in  words  of  his  own  either 
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acknowledge  his  signature  or  request  the  attestation  of  the 
witnesses.  It  is  a  sufficient  request  if  he  makes  known 
his  desire  that  the  witnesses  shall  sign  as  witnesses  of  his 
will.  An  invitation  given  or  expression  of  a  desire  made 
in  his  presence  by  another  on  his  behalf  assented  to  by  him 
is  equivalent  to  his  own  invitation  or  expression.  If  per- 
sons are  brought  to  him  with  the  statement,  made  in  his 
presence,  that  they  have  been  brought  for  the  special  pur- 
pose of  witnessing  his  will,  and  he  then  executes  his  will 
and  it  is  signed  by  them  as  witnesses  in  his  presence,  it 
may  fairly  be  inferred  that  everything  done  was  at  his  re- 
quest, unless  the  other  evidence  leads  (b  a  different  conclu- 
sion. (Allison  V.  Allison,  46  111.  60 ;  Harp  v.  Parr,  168  id. 
459;  Masonic  Orphans'  Home  v.  Gracy,  190  id.  95;  Gil- 
bert V.  Knoxy  52  N.  Y.  129;  Inglesant  v.  Inglesant,  L.  R. 
3  P.  &  D.  172.)  The  question  in  the  first  three  cases  cited 
was  in  regard  to  the  acknowledgment  and  not  the  request 
of  the  witnesses,  but  the  principle  is  the  same. 

The  appellants  introduced  testimony  tending  to  show 
that  the  attesting  witnesses  were  not  in  the  testator's  room 
at  the  hospital  at  the  time  they  claim  the  will  was  executed, 
and  that  the  testator's  physical  condition  was  such  that  he 
could  not  have  signed  his  name  to  the  paper  as  the  witnesses 
testifiied  he  did,  because  his  hands  were  so  much  swollen 
that  he  could  not  hold  a  pen  or  pencil.  It  is  insisted  by 
the  appellee  that  this  evidence  of  physical  inability  was  not 
competent,  and  he  cites  in  support  of  his  position  Stuke  v. 
Glaser,  223  111.  316.  That  case,  however,  is  not  in  point. 
The  comatose  condition  of  the  testatrix  in  that  case,  if 
shown,  would  have  affected  her  testamentary  capacity,  and 
it  is  held  that  testamentary  capacity  was  not  open  to  gen- 
eral inquiry  in  a  proceeding  for  the  probate  of  the  will,  but 
that  those  opposing  the  probate  were  limited,  so  far  as  that 
question  was  concerned,  to  the  testimony  of  the  subscribing 
witnesses.  In  this  case,  however,  the  claim  was  made  that 
the  testator  had  never  executed  the  will,  and  testimony  that 
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he  was  physically  unable  to  make  his  signature  was  com- 
petent to  contradict  the  testimony  of  the  subscribing  wit- 
nesses that  he  had  personally  signed  his  name.  Evidence 
of  nurses  and  others  that  in  their  judgment  the  testator 
could  not  hold  a  pen  or  pencil,  though  they  had  not  seen 
him  try,  was  properly  rejected.  They  were  permitted  to 
describe  the  condition  of  his  hands,  the  extent  to  which 
they  were  swollen  and  the  position  and  flexibility  or  stiff- 
ness of  the  fingers,  and  from  their  testimony  the  court 
could  draw  a  conclusion  as  to  his  ability  to  write,  as  ac- 
curately as  the  witnesses. 

L.  H.  Menne,  one  of  the  subscribing  witnesses  to  the 
will,  testified  that  after  the  witnesses  got  into  the  testator's 
room,  the  appellee  said  to  his  brother,  **I  brought  Mr. 
Menne  and  Bobbie  here  to  witness  your  will,"  and  that  then 
John  Craig  said,  "All  right.''  On  cross-examination  he  was 
asked  if  he  had  not  said  to  W.  H.  Govert,  in  a  conversation 
at  a  certain  time  and  place,  that  John  Craig  at  no  time  said 
anything  with  reference  to  Menne's  witnessing  the  will  to 
indicate  that  he  consented  or  wanted  him  to  do  so,  either 
by  word,  motion  or  gesture.  The  court  refused  to  require 
the  witness  to  answer  the  question,  and,  when  W.  H.  Go- 
vert was  called  by  the  appellants,  refused  to  permit  him  to 
answer  the  same  question  or  to  be  interrogated  about  the 
conversation.  Such  a  conversation  would  have  tended  to 
impeach  Menne  by  showing  that  he  had  made  a  statement 
about  a  material  question  differing  from  his  testimony  in 
court,  and  •  the  examination  in  regard  to  it  should  have 
been  allowed. 

The  first  will  and  the  codicil,  which  were  admitted  to 
bear  the  genuine  signatures  of  John  W.  Craig,  were  intro- 
duced in  evidence  by  agreement,  for  the  purpose  of  show- 
ing the  appellants'  interest.  The  appellants  produced  as 
witnesses  certain  experts  in  handwriting,  and  sought  to 
show  by  them  that  they  had  made  examinations  of  the  re- 
spective signatures  and  that  the  signatures  to  the  wills  of 
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March  5  and  of  April  21  were  not  made  by  the  same  per- 
son, and  to  show  also  the  reasons  for  coming  to  that  con- 
clusion. The  court  sustained  the  appellee's  objection  to 
this  evidence,  and  his  counsel  now  seek  to  sustain  the  rul- 
ing on  the  ground  that  the  genuineness  of  a  signature  can 
not  be  proved  or  disproved  by  a  comparison  of  handwrit- 
ings. It  is  well  settled  that  this  is  the  rule  where  the  gen- 
uine signatures  are  no  part  of  the  record  and  are  not  in 
evidence  in  the  case.  It  is  equally  well  settled  that  when 
other  writings  or  signatures  admitted  to  be  genuine  are 
already  in  the  case,  comparison  may  be  made  by  the  jury 
and  by  experts  testifying  to  the  jury.  {Stitsel  v.  Miller, 
250  111.  72;  Himrod  v.  Gilman,  147  id.  293;  Rogers  v. 
Tyley,  144  id.  652;  Brobston  v.  Cahill,  64  id.  356.)  It 
was  error  to  sustain  the  objection  to  this  testimony. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Rez'ersed  and  remanded. 


J.  R.  Holt,  Appellant,  rs,  Aerwine  WillETT,  Appellee. 

Opinion  filed  December  21,  ipii. 

Elections — resignation  of  incumbent  before  a  contest  proceed- 
ing is  begun  bars  the  proceeding.  The  resignation  of  the  incum- 
bent of  an  office  before  a  proceeding  is  begun  to  contest  his  election 
is  a  defense  to  the  proceeding  and  justifies  the  dismissal  of  the 
petition  on  demurrer,  notwithstanding  the  petition  alleges  that  the 
purpose  of  such  resignation  was  to  forestall  the  contest  and  pre- 
vent the  exposure  of  the  fraud  practiced  at  the  election.  (Raf- 
ferty  v.  McGowan,  136  111.  620,  followed.) 

Appeai,  from  the  County  Court  of  Fayette  county ;  the 
Hon.  John  H.  Webb,  Judge,  presiding. 

AIvBERT  &  Matheny,  for  appellant. 

Arthur  Roe,  for  appellee. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court  : 

Appellant,  J.  R.  Holt,  filed  a  petition  in  the  county 
court  of  Fayette  county  against  Aerwine  Willett  to  con- 
test the  election  of  Willett  to  the  office  of  school  director 
of  school  district  No.  60,  in  said  county,  to  which  a  de- 
murrer was  interposed  and  sustained  and  the  petition  dis- 
missed. The  petitioner  has  perfected  an  appeal  to  this 
court,  and  the  only  question  presented  for  our  considera- 
tion is  as  to  the  sufficiency  of  the  petition. 

The  petition  alleges  tliat  a  school  election  was  lawfully 
held  in  said  district  on  April  15,  191 1,  to  elect  one  school 
director  and  that  petitioner  and  Willett  were  opposing  can- 
didates; that  there  were  46  legal  votes  cast  at  such  elec- 
tion, of  which  petitioner  received  27  and  Willett  19;  that 
through  the  fraud  and  misconduct  of  the  judges  of  the  elec- 
tion Willett  was  declared  elected  and  proclamation  made 
thereof  at  the  conclusion  of  the  count  of  the  ballots.  The 
petition  further  alleges  that  after  Willett  and  Cleary,  an- 
other member  of  the  board  of  directors,  learned  that  the 
petitioner  was  intending  to  contest  said  election  and  had 
consulted  and  employed  an  attorney  for  that  purpose,  said 
Willett  and  Cleary,  in  order  to  forestall  such  contest  and 
deprive  petitioner  of  said  office  and  to  prevent  the  fraudu- 
lent practices  from  being  exposed,  resigned  their  said  of- 
fices as  directors  of  said  district,  which  said  resignations 
were  accepted ;  that  a  special  election  had  been  called  by  the 
only  remaining  school  director  to  fill  the  vacancy  caused  by 
the  resignation  of  said  Cleary,  and  that  said  special  election 
had  been  held  and  Fred  Klinge  was  elected  at  such  special 
election  to  fill  the  vacancy  caused  by  the  resignation  of 
Cleary;  that  no  election  has  been  called  or  held  in  said 
district  to  elect  a  successor  to  fill  the  vacancy  caused  by 
the  resignation  of  Willett.  The  petition  prays  for  a  re- 
count of  the  ballots  and  that  petitioner  may  be  declared 
duly  elected  to  the  office  of  school  director. 
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The  legal  question  presented  is  whether  the  resignation 
of  a  contestee  before  the  proceeding  to  contest  the  election 
is  instituted  is  a  good  defense  to  the  proceeding  to  contest 
the  election.  The  case  of  Rafferty  v.  McGowan,  136  111. 
620,  which  w^as  a  proceeding  to  contest  the  office  of  town 
assessor,  is  a  controlling  authority  upon  this  question. 
Among  other  defenses-  set  up  by  the  answer  of  the  respond- 
ent was,  that  respondent  had  resig;ied  and  that  his  resigna- 
tion had  been  accepted  and  a  successor  appointed  before 
the  proceeding  to  contest  the  election  was  commenced.  The 
question  presented  in  that  case  was  thus  stated  by  the  court, 
on  page  625 :  "It  will  be  observed  that  this  proceeding  to 
contest  the  election  was  not  instituted  until  after  appellee 
had  resigned  the  office  and  his  successor  had  been  appointed 
and  qualified;  and  the  question  raised  by  the  answer  is, 
whether  a  proceeding  of  this  character  may  be  maintained 
against  the  person  who  does  not  hold  or  claim  the  office 
which  the  petitioner  seeks  by  his  position  to  contest."  In 
disposing  of  that  question  this  court  further  said :  **From 
the  sections  of  the  statute  supra  it  would  seem  that  the 
person  whose  office  is  to  be  contested  is  the  person  to  be 
brought  into  court  as  a  defendant  to  the  proceeding.  If 
this  is  correct, — and  the  statute  so  declares, — then  the  de- 
fense interposed  by  appellee  was  a  valid  defense  to  the  pe- 
tition. Appellee  did  not  hold  the  office  nor  did  he  set  up 
any  claim  whatever  to  it.  So  far  as  he  was  concerned  he 
was  an  utter  stranger  to  the  office  of  assessor.  When  a 
person  who  may  be  declared  elected  to  a  town  office  may  die, 
resign  or  refuse  to  accept  the  office  and  some  other  person 
is  appointed  or  elected  before  a  contest  is  instituted,  the 
person  first  declared  elected  cannot  be  *the  person  whose 
office  is  contested,'  within  the  meaning  of  the  statute.  Ap- 
pellee held  this  office  but  three  days,  when  he  resigned.  He 
received  no  fees  or  emoluments  while  he  held  the  office. 
Why  should  he  be  dragged  into  court  and  compelled  to  liti- 
gate a  matter  in  which  he  has  no  interest  and  to  which  he 
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sets  up  no  claim?  We  are  aware  of  no  principle  upon 
which  he  can  be  made  a  defendant  and  be  compelled  to  liti- 
gate the  title  to  the  office  after  his  resignation,  the  resigna- 
tion having  been  accepted  before  the  proceedings  to  contest 
were  instituted."  This  authority  would  seem  to  be  conclu- 
sive of  the  question  presented  in  the  case  at  bar. 

The  judgment  of  the  county  court  of  Fayette  county  is 

^"^^^-  Judgment  ainrmed. 


Frank  Haynes,  Exr.,  Plaintiff  in  Error,  vs.  Elizabeth 
McDonald  et  aL  Defendants  in  Error. 

Opinion  Hied  December  21,  ipii. 

1.  Wills — a  legacy  is  not  a  charge  against  real  estate  unless 
made  so  by  will.  A  legacy  is  not  a  charge  against  real  estate  un- 
less made  so  by  the  will,  and  if  the  personal  estate  is  insufficient 
to  pay  it  the  legacy  must  abate. 

2.  Same — unll  tntist  evidence  an  intention  to  charge  real  estate 
with  payment  of  legacy.  The  intention  of  the  testator  to  charge 
real  estate  with  the  payment  of  a  legacy  must  be  evidenced  by  the 
will  itself,  either  by  express  words  or  necessary  implication,  and 
if  there  is  no  ambiguity  in  the  language  of  the  will,  extrinsic  cir- 
cumstances cannot  be  considered  to  show  an  intention  to  charge 
a  legacy  upon  real  estate  contrary  to  the  intention  appearing  from 
the  language  used. 

3.  Same — direction  to  pay  legacy  "in  due  course  of  culminis- 
tration"  does  not  charge  real  estate.  A  direction  that  a  legacy  be 
paid  "in  due  course  of  administration"  refers  to  the  time  the  leg- 
acy is  to  be  paid  and  does  not  charge  the  payment  thereof  upon 
real  estate. 

4.  Same — ivhen  a  legacy  is  not  a  charge  upon  real  estate.  A 
legacy  to  be  paid  "in  due  course  of  administration"  is  not  a  charge 
upon  real  estate  where  there  is  no  express  language  to  that  effect 
in  the  will  and  no  residuary  clause,  and  where  the  testator  left 
considerable  personal  estate,  though  not  enough,  after  paying  the 
debts  of  the  estate,  to  pay  the  legacy  in  full;  and  in  such  case 
there  is  no  authority  for  selling  real  estate,  testate  or  intestate,  to 
pay  the  legacy. 
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Writ  oi?  Error  to  the  Circuit  Court  of  McDonough 
county;  the  Hon.  Robert  J.  Grier,  Judge,  presiding. 

Elting  &  Hainune,  and  Sgofield  &  Califf,  for 
plaintiff  in  error. 

Flack  &  Lawyer,  (George  D.  Tunnicliff,  guardian 
ad  litem,)  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  plaintiff  in  error,  as  executor  of 
the  last  will  and  testament  of  Josiah  McDonald,  deceased, 
against  the  widow,  heirs  and  devisees  of  the  testator,  for 
an  order  to  sell  real  estate  of  said  testator  to  pay  a  balance 
due  on  a  legacy  to  the  testator's  daughter,  the  personal 
property  being  insufficient  to  pay  the  liabilities  of  the  es- 
tate and  said  legacy  in  full.  The  only  question  involved  is 
whether  the  legacy  of  $20,000  to  the  testator's  only  daugh- 
ter was  a  charge  upon  the  real  estate. 

Josiah  McDonald  at  the  time  of  his  death  was  the  owner 
of  a  considerable  amount  of  real  estate.  By  the  first  para- 
graph of  his  will  he  directed  that  all  his  just  debts  and 
funeral  expenses  be  paid.  By  the  second  paragraph  he  gave 
to  his  widow,  in  lieu  of  dower  and  award,  the  homestead 
during  her  life  and  the  household  goods  and  kitchen  furni- 
ture as  her  absolute  property  forever.  By  the  third,  fourth, 
fifth  and  sixth  paragraphs  he  devised  all  his  real  estate,  ex- 
cept as  hereafter  stated,  to  two  sons  and  two  grandsons  and 
their  children.  Paragraph  7  made  the  support  of  the  in- 
sane father  of  one  of  the  grandsons,  by  said  grandson,  a 
charge  against  the  land  devised  to  him.  Paragraph  8  re- 
quired the  same  grandson  to  pay  certain  sums  of  money  to 
certain  persons  in  said  paragraph  named.  Paragraph  9  re- 
quired another  grandson,  a  devisee,  to  pay  each  of  his  four 
sisters  $1000  and  made  the  same  a  charge  upon  the  land 
devised.     Paragraph  10  is  as  follows :    **I  give,  devise  and 
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bequeath  to  my  daughter,  Mary  M.  Haynes,  twenty  thou- 
sand dollars  ($20,000),  to  be  paid  to  her  in  due  course  of 
administration  of  my  estate."  The  eleventh  paragraph  pro- 
vided foi*  the  disposition  of  the  property  if  any  of  the  sons 
or  grandsons  to  whom  land  was  devised  for  their  lives  died 
without  a  child  or  children  or  descendants  of  such.  The 
twelfth  paragraph  named  the  testator's  son  Harvey  R.  Mc- 
Donald, and  his  son-in-law,  Frank  Haynes,  executors  of 
his  will,  and  authorized  them  "to  do  and  perform  any  and 
all  acts  necessary  to  the  carrying  out  the  provisions  of  this 
will  and  to  the  closing  up  of  my  estate."  In  case  either  of 
said  parties  died  or  refused  to  act  the  survivor  was  given 
full  power  to  administer  the  estate  and  perform  all  acts  that 
both  could  perform  if  they  were  both  acting.  The  son  re- 
fused and  neglected  to  qualify  as  executor.  Frank  Haynes 
qualified  and  was  duly  appointed  as  sole  executor  and  let- 
ter's testamentary  issued  to  him,  and  in  that  capacity  he  filed 
the  bill  in  this  case. 

The  bill  alleged  that  the  claims  allowed  against  said  es- 
tate amount  to  $944.88;  claims  yet  to  be  allowed,  $143.65; 
costs  due  and  to  accrue,  including  the  executor's  compensa- 
tion, $2000;  taxes,  $124, — ^making  a  total  liability,  not  in- 
cluding the  legacy  to  Mary  M.  Haynes,  of  $3212.53;  that 
the  total  personal  assets  received  by  the  executor  amounted 
to  $20,093.37,  which  leaves  a  deficiency  of  the  personal  es- 
tate to  pay  the  debts,  costs  of  administration  and  the  legacy 
to  Mary  M.  Haynes  of  $3119.16.  The  bill  further  alleges 
that  at  the  death  of  the  said  Josiah  McDonald  he  was  the 
owner  of  three-fifths  of  thirty-three  acres  off  the  east  side 
of  the  east  half  of  the  north-east  quarter  of  section  2,  town- 
ship 5,  north,  range  2,  west  of  the  fourth  principal  merid- 
ian, in  McDonough  county,  Illinois,  and  the  south  half  of 
the  east  half  of  the  south-west  quarter  of  the  south-west 
quarter  of  section  16,  township  4,  north,  range  i,  east  of 
the  fourth  principal  meridian,  in  Fulton  county,  Illinois, 
containing  ten  acres,  and  that  said  lands  were  not  disposed 
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of  by  the  said  Josiah  McDonald  by  his  will;  that  the  fair 
market  value  of  the  intestate  land  is  $3000  and  the  fair 
market  value  of  the  testate  land  is  $100,000. 

It  appears  from  the  allegations  of  the  bill  that  the  tes- 
tator and  his  wife  owned  the  east  half  of  the  north-east 
quarter  of  section  2  as  tenants  in  common,  the  testator 
owning  three-fifths  and  his  wife  two-fifths.  By  his  will  the 
testator  devised  forty-seven  acres  oflf  the  west  side  of  the 
eighty  to  one  of  his  sons  for  life,  .with  remainder  to  his 
children.  This  was  substantially  three-fifths  of  the  eighty, 
and  it  is  claimed  the  widow  having  accepted  the  provisions 
of  the  will,  she  thereby  elected  to  take  the  thirty-three  acres 
off  the  east  side  of  the  eighty  as  her  sole  property  and  the 
forty-seven  acres  went  to  the  devisee  disencumbered  of  any 
interest  in  the  widow.  It  is  this  controversy  over  the  title 
to  the  thirty-three  acres  that  is  claimed  to  involve  a  free- 
hold and  give  this  court  jurisdiction.  This  question  was 
raised  as  one  of  the  special  causes  of  a  demurrer  filed  by 
defendants  in  error.  Other  special  grounds  of  demurrer 
were,  that  the  plaintiff  in  error  had  no  such  interest  in 
the  premises  as  entitled  him  to  maintain  his  bill,  and  that 
the  legacy  to  Mary  M.  Haynes  was  not  by  the  will  made  a 
charge  against  the  real  estate,  either  testate  or  intestate. 
The  bill  prays  for  a  decree  authorizing  and  directing  the 
executor  to  sell  the  intestate  lands  and  so  much  of  the  tes- 
tate real  estate  as  may  be  necessary  to  pay  the  liabilities  of 
the  estate,  including  the  payment  of  the  $20,000  legacy,  in 
full,  to  Mary  M.  Haynes.  The  demurrers  were  sustained 
and  a  decree  entered  dismissing  the  bill.  The  executor  has 
brought  the  case  to  this  court  for  review  by  writ  of  error. 

The  plaintiff  in  error  contends  that  the  tenth  clause  of 
the  will,  directing  the  payment  of  the  legacy  in  due  course 
of  administration  of  the  estate,  requires  the  legacy  to  be 
treated  as  if  it  were  a  claim  against  the  estate,  and  made 
the  real  estate  liable  for  its  payment  if  the  personal  assets 
were  insufficient;   also,  that  the  twelfth  clause  of  the  will, 
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authorizing  the  persons  named  as  executors  to  do  every- 
thing necessary  to  carry  out  the  provisions  of  the  will  and 
close  up  the  estate,  shows  an  intention  to  make  the  real  es- 
tate liable  for  the  legacy.  It  is  also  contended  by  plaintiff 
in  error  that  the  intestate  real  estate  is  liable,  if  the  other 
real  estate  is  not,  for  the  payment  of  the  legacy.  While 
there  is  no  residuary  clause  in  the  will,  plaintiff  in  error 
argues  that  the  omission  to  dispose  of  all  the  testator's  real 
estate  by  his  will  requires  the  intestate  lands  to  be  treated 
the  same  as  if  there  had  been  a  residuary  clause  in  tlie 
will  giving  whatever  remained  of  the  testator's  estate  to 
his  heirs,  and  that  under  such  a  residuary  clause  the  legacy 
would  be  a  charge  upon  the  residuary  estate,  real  and  per- 
sonal. 

Legacies  are  not  charges  against  the  real  estate  of  the 
testator  unless  they  are  made  so  by  the  will.  They  are 
charges  against  the  personal  estate,  and  if  the  personal  es- 
tate is  insufficient  to  pay  the  legacies  they  must  abate,  un- 
less the  will  charges  the  real  estate  with  their  payment.  The 
intention  of  the  testator  to  charge  his  real  estate  with  the 
payment  of  legacies  may  be  evidenced  by  express  words  or 
it  may  be  implied  from  a  consideration  of  the  whole  will. 
(Heslop  V.  Gatfon,  71  111.  528;  Reid  v.  Corrigan,  143  id. 
402;  Simonsen  v.  Hutchinson,  231  id.  508;  Williams  v. 
Williams,  189  id.  500.)  The  legacy  to  Mary  M.  Haynes  is 
not  charged  against  the  real  estate  in  express  words,  and 
we  find  no  language  in  the  will  from  which  any  such  inten- 
tion of  the  testator  can  reasonably  be  implied.  The  direc- 
tion that  the  legacy  be  paid  "in  due  course  of  administration 
of  my  estate"  refers  to  the  time  of  its  payment  and  does 
not  make  it  a  charge  against  the  real  estate.  There  is  no 
such  ambiguity  in  the  language  of  the  will  as  would  justify 
the  consideration  of  extrinsic  circumstances,  as  contended 
for  by  the  plaintiff  in  error,  in  determining  the  intention  of 
the  testator. 
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In  Heslop  v.  Gaiton,  supra,  the  testatrix  gave  each  of 
her  two  daughters  one  dollar,  a  sister  $1000  for  life,  and 
a  grand-daughter  all  the  personal  property,  except  a  horse, 
buggy  and  harness.  The  testatrix  owned  real  estate  worth 
$1000,  and  at  the  time  of  the  execution  of  the  will  she  had 
about  $300  in  money.  She  made  no  devise  of  the  real  es- 
tate to  anyone.  It  was  sought  to  subject  the  real  estate  to 
the  payment  of  a  remainder  due  on  the  legacy  to  the  sister, 
but  it  was  held  the  legacy  was  not  expressly  charged  by  the 
will  against  the  real  estate  and  that  no  such  intention  could 
be  fairly  and  satisfactorily  inferred  from  the  language  used. 

In  Wentworth  v.  Read,  166  111.  139,  the  testator  gave 
his  wife  all  his  estate,  real  and  personal,  during  her  life. 
He  then  gave  specific  legacies  to  other  persons,  amounting, 
in  the  •  aggregate,  to  $12,000.  There  was  no  residuary 
clause  in  the  will  and  no  devise  was  made  of  the  fee  in  the 
testator's  real  estate.  He  owned  but  little  personal  property, 
and  it  was  sought  to  construe  the  will  making  the  legacies 
a  charge  against  the  real  estate  and  authorizing  its  sale  for 
their  satisfaction.  The  court  said :  "It  is  not  claimed  that 
the  will,  upon  its  face,  either  expressly  or  impliedly  pro- 
vides for  such  lien  or  charge,  but  it  is  insisted  that  the  will 
should  be  read  in  the  light  of  extrinsic  facts  and  circum- 
stances which  existed  when  it  was  made  and  when  it  took 
effect  and  which  were  well  known  to  the  testator,  and  that 
when  so  read  and  considered  the  implication  arises  that  the 
testator  intended  to  charge  these  legacies  upon  his  real  es- 
tate. It  is,  however,  well  settled  that  the  intention  of  the 
testator  must  be  determined  by  the  will  itself,  and  not  from 
evidence  aliunde.  There  is  no  latent  ambiguity  in  the  will 
requiring  parol  evidence  to  explain,  and  where  the  intention 
to  make  the  legacies  a  charge  upon  the  real  estate  is  not 
expressed  in  the  will  or  cannot  be  implied  from  the  lan- 
guage used,  we  know  of  no  rule  of.  law  which  would  au- 
thorize us  to  go  outside  of  the  will  to  look  for  proof  of 
such  intention." 

2b2  -  Id 
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Numerous  cases  hold  that  where  tliere  is  a  residuary 
clause  in  the  will  devising  the  remainder  of  the  testator's 
estate,  unless  a  contrary  intention  appears  this  will  be  con- 
strued to  mean  the  residuum  of  the  estate,  real  and  per- 
sonal, after  the  payment  of  legacies.  The  cases  above  men- 
tioned, and  others  that  might  be  cited,  hold  that  where 
there  is  no  latent  ambiguity  in  the  will,  extrinsic  circum- 
stances are  not  admissible  to  show  the  intention  of  the  tes- 
tator to  be  different  from  that  appearing  from  the  language 
of  the  will. 

Plaintiff  in  error  cites  some  cases  from  other  jurisdic- 
tions in  which  it  has  been  held  that  where  a  testator  had  no 
personal  property  at  the  time  of  making  his  will,  or  where 
he  so  disposed  of  it  that  it  could  not  be  made  available  for 
the  payment  of  legacies,  it  will  be  presumed  he  intended  to 
charge  the  legacies  upon  his  real  estate.  This  rule,  how- 
ever, has  not  been  adopted  in  this  State.  (Wentworth  v. 
Read,  supra;  Heslop  v.  Gatton,  supra.)  But  the  rule  where 
it  has  been  adopted  has  not  been  applied  in  cases  where,  at 
the  time  of  the  execution  of  the  will,  the  testator  had  per- 
sonal property,  although  it  was  subsequently  lost  or  disposed 
of.  It  appears  from  the  bill  in  this  case  the  testator  left 
personal  estate  worth  $20,000.  » 

It  is  conceded  the  testator  was  the  owner  in  fee  simple 
of  the  ten  acres  of  land  above  described  which  were  not 
devised  by  the  will.  We  do  not  consider  it  necessary  to 
determine  the  controversy  as  to  the  title  to  the  thirty-three 
acres,  which  were  also  not  disposed  of  by  the  will,  for  if 
both  tracts  were  the  undisputed  property  of  the  testator  they 
were  not  chargeable  by  the  w^ill  with  the  payment  of  the 
legacy,  but  would  descend  to  the  heirs  of  the  testator,  un- 
der the  laws  of  descent,  as  intestate  property. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Alice  French  et  al.  Appellants,  vs,  Jennie  E.  Calkins 
et  al.  Appellees. 

Opinion  Hied  December  21,  ipii. 

1.  Appeals  and  errors — when  a  freehold  is  involved  in  a  pro- 
ceeding to  contest  a  zvill.  Wh^re  a  bill  to  contest  a  will  attacks 
the  clause  of  the  will  devising  the  real  estate  of  the  testatrix  to 
the  trustees  a  freehold  is  involved,  and  an  appeal  lies  to  the  Su- 
preme Court  from  a  decree  dismissing  the  bill,  on  demurrer,  for 
want  of  equity. 

2.  Wills — when  subject  matter  of  gift  to  trustees  for  charity 
is  not  uncertain.  A  gift  to  charity  of  any  moneys  or  securities 
remaining  in  the  hands  of  the  trustees  after  carrying  out  the  terms 
of  the  trust  is  not  invalid  upon  the  ground  of  uncertainty  as  to 
whether  there  will  be  anything  remaining  in  the  hands  of  the  trus- 
tees, where  it  appears  from  the  will  itself  that  the  trustees  cannot 
convert  the  dwelling  house  into  cash  until  the  happening  of  the 
event  which  terminates  the  trust.  (Wilce  v.  VanAnden,  248  111. 
358,  and  Mills  v.  Newberry,  112  id.  123,  distinguished.) 

3.  Same — when  gift  to  hospital  is  a  bequest  of  personal  prop- 
erty. Where  a  will  authorizes  and  directs  the  trustees  to  convert 
the  estate  into  personalty  and  dispose  of  the  same  as  therein  di- 
rected, the  final  bequest  being  to .  a  hospital,  the  gift  to  the  hos- 
pital is  a  bequest  of  personal  property. 

4.  Same — life  taken  as  part  of  measure  of  time  in  rule  against 
perpetuities  need  not  be  that  of  a  person  having  an  interest.  The 
life  of  some  person  in  being,  with  twenty-one  years  added,  is  taken 
as  the  measure  of  time  for  the  application  of  the  rule  against  per- 
petuities, but  it  is  not  necessary  that  the  life  so  considered  shall 
be  that  of  a  person  having  an  interest  in  the  estate. 

5.  Same — when  bequest  to  hospital  is  not  within  rule  against 
perpetuities.  Where  the  death  of  an  annuitant  in  being  at  the 
death  of  the  testatrix  is  the  utmost  limit  of  time  for  the  vesting  in 
possession  of  a  bequest  to  a  hospital  the  bequest  is  not  within  the 
rule  against  perpetuities,  even  though  an  annuity  is  not  an  estate 
in  property. 

6.  Same — bequests  to  charity  are  not  ordinarily  subject  to  rule 
against  perpetuities.  The  rule  against  perpetuities  is  established 
and  enforced  upon  grounds  of  public  policy,  but  as  the  public  is 
vitally  interested  in  the  maintenance  of  public  charities  there  are 
equally  persuasive  reasons  of  public  policy  for  sustaining  gifts  to 
charity,  and  they  are  therefore  not  within  the  rule  against  perpe- 
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tuities, — at  least  unless  there  is  some  preceding  estate  which  is 
void  under  that  rule. 

7.  Same — rule  against  perpetuities  applies  to  personal  property 
as  well  as  to  real  estate.  The  rule  against  perpetuities  applies  to 
personal  property  as  well  as  real  estate  and  to  legal  as  well  as 
equitable  estates. 

8.  Same — it  is  no  objection  tb  charitable  bequest  that  trustees 
have  a  discretion  in  selecting,  A  bequest  to  trustees  for  some  hos- 
pital offerjng  care  and  treatment  for  tubercular  patients  or  to  such 
corporation  or  society  conducting  such  a  hospital  as  the  trustees 
may  select  is  a  gift  to  charity  in  which  the  recipients  of  its  bene- 
fits are  definite  and  certain,  and  the  fact  that  the  trustees  are  au- 
thorized to  select  the  proper  hospital  to  administer  the  charity  does 
not  render  the  bequest  void,  as  a  court  of  equity  would  not  permit 
the  trustees  to  bestow  the  fund  upon  a  private  hospital  for  profit, 
but  only  upon  one  which  will  administer  it  as  a  public  charity. 

9.  Same — when  gift  to  charity  will  not  be  allowed  to  fail,  A 
g^ft  to  charity  will  not  be  allowed  to  fail  for  uncertainty  as  to  the 
persons  who  are  to  take  or  because  the  manner  specified  for  man- 
aging the  gift  cannot  be  carried  into  exact  execution. 

10.  Same — a  gift  for  the  support  of  churches  is  for  a  chari- 
table use.  A  bequest  to  the  rector,  wardens  and  vestry  of  a  cer- 
tain church  is  a  good  charitable  bequest,  and  an  added  statement 
that  the  money  be  used  and  applied,  in  such  manner  as  the  rector, 
wardens  and  vestry  deem  proper,  as  a  memorial  to  the  family  of 
the  testatrix  does  not  invalidate  the  bequest,  since  the  fact  that 
the  bequest  is  given  with  an  intention  to  obtain  some  benefit  or 
from  a  personal  motive  does  not  destroy  its  character  as  a  charity. 

11.  Same — when  precatory  words  following  a  bequest  are  sufR- 
cient  to  create  a  trust.  Precatory  words  following  a  bequest  to 
the  rector,  wardens  and  vestry  of  a  certain  church,  expressing  a 
wish  that  it  shall  be  used  in  the  purchase  of  real  estate  for  the 
erection  of  permanent  improvements  in  connection  with  the  church 
property,  to  remain  as  a  permanent  memorial  of  affection  for  the 
church  body  and  the  membership  thereof,  are  sufficient  to  create  a 
trust  and  require  that  the  bequest  be  devoted  to  that  use,  which  is 
of  a  charitable  nature. 

12.  Trusts — trust  to  defray  expenses  of  sickness  of  beneficiary 
is  proper.  A  provision  in  a  trust  for  the  benefit  of  a  certain  bene- 
ficiary, authorizing  the  trustees,  in  case  of  an  emergency  arising 
by  reason  of  the  serious  or  protracted  illness  of  the  beneficiary,  to 
pay  out  of  the  net  income,  in  addition  to  the  regular  monthly  pay- 
ments to  such  beneficiary,  all  or  any  part  of  the  expenses  neces- 
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sarily  incurred  for  medical,  surgical  or  hospital  care  of  the  said 
beneficiary,  is  not  invalid  for  uncertainty. 

13.  Same — act  of  J 907,  against  directions  for  accumulation  in 
deeds  or  wills,  construed.  The  purpose  of  the  act  of  1907,  (Laws 
of  1907,  p.  I,)  restraining  trusts  and  directions  for  accumulation 
in  deeds  or  wills,  was  not  to  defeat  the  intention  of  a  testator  as  to 
who  shall  be  entitled  to  the  property  under  a  will  but  only  to  pre- 
vent indefinite  accumulations  of  wealth,  as  it  merely  limits  the 
period  of  accumulation,  and  the  produce  beyond  that  limit  goes  to 
the  same  person  who  would  have  been  entitled  to  it  if  the  accumu- 
lation had  not  been  directed. 

14.  Same — effect  of  act  of  J 907,  restraining  directions  for  ac- 
cumulations. Even  though  there  may  be  an  expressed  direction 
for  acctunulation  in  a  deed  or  will,  the  trust  is  not  void,  as  a 
whole,  under  the  act  of  1907,  (Laws  of  1907,  p.  i,)  but  is  only 
void  as  to  the  excess,  provided  the  trust  would  have  been  good 
before  said  act  took  effect. 

15.  Same — when  question  whether  trust  is  within  act  of  1907 
cannot  be  decided.  Where  there  is  no  direction  in  a  will  for  ac- 
cumulation of  the  trust  fund,  which  can  only  accumulate  in  the 
event  the  income  exceeds  the  expenses,  the  courts  cannot,  upon 
such  possibility  alone,  decide  whether  the  trust  provision  is  with- 
in the  act  of  1907,  (Laws  of  1907,  p.  i,)  restraining  trusts  and 
directions  for  accumulation. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKwooD  Honore,  Judge,  presiding. 

McCaskill  &  McCaskill,  (Frank  B.  Reynolds,  of 
counsel,)  for  appellants: 

To  constitute  a  valid  trust  by  devise  three  things  must 
concur:  sufficient  words  to  raise  it,  a  definite  subject  of 
devise  and  a  certain  or  ascertained  object.  Mills  v.  New- 
berry, 112  lU.  123;  Hill  on  Trustees,  (4th  Am.  ed.)  no; 
Dalrymple  v.  Leach,  192  111.  51. 

Where  there  is  a  devise  to  a  first  taker  with  limitation 
over  to  a  charity,  if  it  is  uncertain  what,  if  anything,  the 
charity  will  take,  there  is  no  definite  subject  of  devise  and 
the  trust  is  void.  Dalrymple  v.  Leach,  192  111.  51;  Mills 
V.  Newberry,  112  id.  123;  Coidson  v.  Alpaiujh,  163  id.. 
298;    Henderson  v.  Blackburn,  104  id.  227;    Chapman  v. 
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Brown,  6  Ves.  404;  Attorney  General  v.  Hinxntan,  2  J. 
&  W.  270;  Lintbrey  v.  Gurr,  6  Mad.  151 ;  Croup  v.  Play- 
foot,  4  K.  &  J.  479;  Fowler  v.  Fowler,  33  Beav.  616;  At- 
torney General  v.  Goulding,  2  Bro.  C.  C.  428.     ^ 

Where  a  will  provides  for  the  payment  of  annuities  out 
of  the  income  of  a  trust  estate,  and  further  provides  that 
if  the  income  is  not  sufficient  the  trustees  shall  pay  the  an- 
nuities out  of  the  corpus  of  the  estate,  and  there  is  a  gift 
of  whatever  be  remaining,  after  the  payment  of  the  annui- 
ties, to  a  charity,  the  charity  will  take  nothing,  as  the  sub- 
ject matter  of  the  gift  to  charity  is  uncertain.  Wilce  v. 
VanAnden,  248  111.  358;  Mills  v.  Newberry,  112  id.  123; 
Dalrymple  v.  Leach,  192  id.  51. 

A  trust  must  have  a  definite  and  ascertained,  or  ascer- 
tainable, cestui  que  trust  to  sustain  it  unless  the  trust  be 
for  charity.  Perry  on  Trusts,  sec.  729,  and  cases  cited; 
Morice  v.  Bishop  of  Durham,  9  Ves.  Jr.  399. 

A  hospital,  to  be  a  public  charity,  must  not  be  organ- 
ized for  private  gain,  and  it  must,  in  fact,  be  devoted  en- 
tirely to  the  benefit  of  the  public.  If  pecuniary  profit  to 
individuals  be  derived  therefrom,  though  incidentally  the 
public  is  benefited  thereby,  it  loses  its  charitable  character. 
People  V.  Ravensivood  Hospital,  238  111.  137;  Sisters  of 
St.  Francis  v.  Board  of  Reziew,  231  id.  317;  Board  of 
Review  v.  Provident  Hospital,  233  id.  242 ;  University  of 
Louisville  v.  Hammoch,  127  Ky.  564;  Phillips  v.  Railroad 
Co,  211  Mo.  419. 

A  charity  is  the  same  for  purposes  of  taxation  and  for 
taking  a  bequest  under  a  will.  There  is  no  different  test 
applied  in  tax  cases.     In  re  Estate  of  Graves,  242  111.  23. 

In  order  to  sustain  a  gift  as  charitable  it  must  certainly 
and  definitely  be  devoted  to  charity  by  the  terms  of  the 
will.  If  any  discretion  is  vested  in  trustees  whereby  they 
may  select  an  object  which  is  not  charitable,  the  gift  will 
fail.  Crerar  v.  Williams,  145  111.  625;  Attorney  General 
V.  Soule,  28  Mich.  153;  Adye  v.  Smith,  44  Conn.  60;  Pell 
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V.  Mercer,  14  R.  I.  412;  Nichols  v.  Allen,  130  Mass.  211; 
In  re  Hinckley's  Estate,  58  Cal.  457;  Morice  v.  Bishop  of 
Durham,  9  Ves.  Jr.  399 ;    10  id.  522. 

A  private  gift,  although  charitable  in  cliaracter,  does 
not  fall  within  the  contemplation  of  the  statute  of  chari- 
table uses.  Ommanney  v.  Butcher,  T.  &  R.  261 ;  Nash  v. 
Morley,  5  Beav.  177;  Old  South  Society  v.  Crocker,  119 
Mass.  I ;  Kelly  v.  Nichols,  18  R.  I.  62 ;  Kent  v.  Dunham, 
142  Mass.  216;   Came  v.  Long,  2  DeGex,  F.  &  J.  75. 

A  direction  to  accumulate  property  or  a  fund  for  a 
period  longer  than  twenty-one  years  is  void.  Hurd*s  Stat. 
1908,  p.  516;  In  re  Edtvard,  190  Pa.  St.  177;  Schwartz  s 
Appeal,  119  id.  337;  Grimm's  Appeal,  109  id.  391;  Mc- 
Kee's  Appeal,  196  id.  2'/y;  30  Cyc.  1521. 

A  trust  to  accumulate  which  may  possibly  exceed  a  life 
in  being  and  twenty-one  years  beyond,  and  in  case  no  life 
estate  is  taken,  then  twenty-one  years  at  all  events,  is  void.  . 
22  Am.  &  Eng.  Ency.  of  Law,  734;   30  Cyc.  1498;   Kim- 
ball V.  Crocker,  53  Me.  263. 

Where  no  life  estate  is  given  in  property  or  a  fund,  the 
period  of  suspending  the  gift  of  the  property  or  fund  can 
not,  under  the  rule  against  perpetuities,  exceed  twenty-one 
years.  Johnson  v.  Preston,  226  111.  447;  Tiflfany  on  Real 
Prop.  sec.  154;  Marsden  on  Perpetuities,  34;  Palmer  v. 
Holford,  4  Russ.  Ch.  403;  Crooke  v.  DeVandec,  9  Ves. 
197;  Speakman  v.  Speakman,  8  Hare,  180;  Kimball  v. 
Crocker,  53  Me.  263;  Andrezcs  v.  Lincoln,  95  id.  541; 
I  Jarman  on  Wills,  (6th  Am.  ed.)  216;  Andrews  v.  An- 
drews, no  111.  223. 

An  annuity  is  not  a  life  estate,  hence  the  life  of  an  an- 
nuitant is  not  considered  in  calculating  the  period  of  sus- 
pension. DeHaz'en  v.  Sherman,  131  111.  115;  22  Am.  & 
Eng.  Ency.  of  Law,  717,  and  cases  cited. 

A  gift  to  trustees  does  not  vest  the  estate  in  the  trus- 
tees so  as  to  prevent  the  operation  of  the  rule  against  per- 
petuities.    The  beneficial  gift  to  the  cestui  que  trust  must 
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vest  within  the  period.  The  courts  will  not  permit  a  per- 
petuity to  be  hidden  behind  a  trust.  Bigelow  v.  Cady,  171 
III.  229;  Howe  V.  Hodge,  152  id.  252. 

To  be  charitable  a  gift  must  be  free  from  any  taint  or 
suspicion  of  anything  personal,  private  or  selfish.  The  gift 
to  the  Coldwater  church  is  a  trust  for  a  private  purpose, 
viz.,  to  perpetuate  the  family  name  of  testatrix.  Vidal  v. 
Girard,  43  U.  S.  123;   Price  v.  Maxwell,  28  Pa.  St.  23. 

Jesse  Holdom,  Underwood  &  Manierre,  and  C.  P. 
Gardner,  (Thornton  M,  Pratt,  of  counsel,)  for  appel- 
lees: 

The  statute  of  43  Elizabeth,  (chap.  4,)  commonly 
known  as  the  Statute  of  Charitable  Uses,  is  in  force  in  this 
State.  Hoeffer  v.  Clogan,  171  III.  462;  Henser  v.  Harris, 
42  id.  425;  Andrezvs  v.  Andrews,  no  id.  223;  Hunt  v. 
Fowler,  121  id.  269. 

A  gift  in  trust  for  a  charity  which  is  to  take  effect  upon 
a  contingency  that  may  not  happen  within  the  perpetuity 
period  is  valid  if  there  is  no  gift  of  the  property  in  the 
meantime  for  the  benefit  of  a  private  person.  Crerar  v. 
Williams,  145  111.  625. 

Where  a  gift  is  made  to  charity  a  court  of  equity  will 
regard  the  public  as  the  object  of  the  testator's  bounty. 
The  gift  may  therefore  vest  at  once  although  the  enjoy- 
ment of  the  benefit  of  the  gift  may  be  postponed.  The 
vesting  of  the  gift  in  right  is  sufficient  to  satisfy  the  rule 
against  perpetuities.     Crerar  v.  Williams,  145  111.  625. 

The  test  of  the  vesting  of  a  future  interest  is  whether 
the  estate  created  may  turn  into  a  permanent  estate  of  pos- 
session immediately  upon  the  termination  of  the  preceding 
estate.    Lunt  v.  Ltint,  108  111.  307. 

If  the  general  character  of  the  institution  for  w^hich  a 
bequest  is  made  is  charitable,  the  gift  will  be  sustained. 
Kemmercr  v.  Kemmcrcr,  233  111.  327;    Germain  v.  Baltes, 
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113  id.  29;  Burbank  v.  Burbank,  152  Mass.  254;  In  re 
Trim's  Estate,  168  Pa.  St.  395. 

The  discretion  given  the  trustees  to  select  a  particular 
recipient  of  a  charitable  bequest  does  not  vitiate  it.  Estate 
of  Dulles,  218  Pa.  162. 

As  to  what  constitutes  sufficient  certainty  of  the  sub- 
ject matter  of  a  trust  for  charity,  see  Dye  v.  Beaver  Creek 
Church,  48  S.  C.  444,  and  Kemmerer  v.  Kemmerer,  233 
111.  327. 

A  clause  in  the  will  directing  the  executors  and  trustees 
to  set  apart  a  fund  to  raise  an  income  out  of  which  to  pay 
expenses  of  the  trust  does  not  give  the  executors  and  trus- 
tees the  power  to  fix  the  amount  of  that  fund  arbitrarily 
and  does  not  render  the  subject  matter  of  the  bequest  so 
indefinite  as  to  be  void.    Crerar  v.  Williams,  145  111.  625. 

The  possible  insufficiency  of  the  funds  bequeathed  for 
the  purposes  intended  does  not  defeat  the  bequest.  Kem- 
merer V.  Kemmerer,  233  111.  327. 

A  trustee  may  make  temporary  accumulations  as  a  pro- 
vision against  future  payments  without  violating  the  stat- 
ute.   In  re  Spring,  216  Pa.  St.  529. 

If  a  provision  for  accumulation  is  objectionable  only 
because  it  is  to  continue  for  a  period  longer  than  that  al- 
lowed by  the  statute,  the  provision  is  void  only  as  to  the 
excess.    In  re  Rogers'  Estate,  179  Pa.  St.  602. 

Without  regard  to  the  statute,  a  present  gift  in  trust 
for  charity,  with  directions  to  accumulate,  is  valid  and  op- 
erative, even  though  the  period  may  exceed  lives  in  being 
and  twenty-one  years  thereafter.  Ingraham  v.  Ingraham, 
169  111.  432. 

Where  two  modes  of  construction  are  possible,  by  one 
of  which  a  legacy  to  charity  would  be  made  an  illegal  per- 
jjetuity  and  by  the  other  of  which  such  legacy  would  be 
valid,  the  latter  mode  of  construction  will  be  adopted.  Ift- 
graham  v.  Ingraham,  169  111.  432. 
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A  bequest  in  trust  for  the  erection  and  maintenance  of 
a  hospital  "for  the  treatment  of  the  sick  and  diseased"  was 
held  to  be  a  charitable  bequest.  Ingraham  v.  Ingraham, 
169  III.  432. 

A  bequest  to  a  religious  institution  is  prima  facie  a  be- 
quest for  a  charitable  purpose.  Alden  v.  St.  Peter  s  Parish, 
158  111.  631 ;  Fairbanks  v.  Lamson,  99  Mass.  533. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellants,  Alice  French  and  H.  C.  Rogers,  alleg- 
ing that  they  were  collateral  relatives  and  heirs-at-law  of 
Harriet  M.  Lanphere,  deceased,  filed  their  bill  in  the  circuit 
court  of  Cook  county,  for  themselves  as  well  as  all  other 
heirs-at-law  of  the  said  Harriet  M.  Lanphere,  against  the 
appellees,  Frank  H.  T.  Potter  and  Charles  E.  Field,  trus- 
tees under  the  will  of  the  said  Harriet  M.  Lanphere,  de- 
ceased, Jennie  E.  Calkins,  the  rector,  wardens  and  vestry  of 
St.  Mark's  Episcopal  Church  of  Coldwater,  Michigan,  lega- 
tees under  said  will,  and  the  Attorney  General,  asking  the 
court  to  construe  the  seventh,  eighth,  tenth  and  eleventh 
clauses  of  said  will,  and  to  declare  the  seventh  and  eighth 
to  be  without  effect  and  to  order  the  bequests  under  the 
said  clauses  to  be  distributed  among  said  heirs-at-law.  The 
court  overruled  demurrers  of  the  appellees  to  the  amended 
bill  so  far  as  the  bill  questioned  the  validity  of  the  seventh 
item  of  the  eighth  clause,  which  directed  the  trustees  to  set 
apart  $500  to  be  applied  for  the  permanent  care  and  pres- 
ervation of  the  cemetery  lot  in  which  the  testatrix  directed 
her  remains  to  be  buried,  and  held  that  item  void,  but  sus- 
tained the  demurrers  as  to  the  remainder  of  the  bill.  The 
complainants  elected  to  stand  by  the  amended  bill,  and  it 
was  thereupon  dismissed  for  want  of  equity,  and  they  pros- 
ecuted an  appeal  to  this  court. 

The  will  makes  the  following  disposition  of  the  real 
and  personal  property  of  the  testatrix:     (i)  Directs  pay- 
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ment  of  debts  and  funeral  expenses;  (2)  directs  the  dispo- 
sition of  the  remains  of  the  testatrix;  (3)  gives  to  Jennie 
E.  Calkins  one  share  of  the  capital  stock  of  a  corporation, 
$200  in  money,  the  clothing  and  writing  desk  of  the  tes- 
tatrix, and  the  use  of  the  dwelling  house  and  furniture  for 
life  or  until  she  marries;  (4)  gives  specific  legacies  of 
chattels;  (5)  bequeaths  to  Mrs.  Flora  Richardson  $1000 
and  to  Charles  E.  Lanphere  $200;  (6)  provides  that  lapsed 
legacies  shall  become  a  part  of  the  general  estate;  (7)  be- 
queaths to  the  rector,  wardens  and  vestry  of  St.  Mark's 
Episcopal  Church  of  Coldwater,  Michigan,  $5000;  (8) 
gives  and  devises  to  the  trustees  all  the  rest  and  residue  of 
the  estate  in  trust  for  the  following  uses  and  purposes: 
(a)  To  convert  the  estate  into  personalty  and  sell  and  con- 
vey the  real  estate  and  convert  the  same  into  cash;  (&) 
to  collect  moneys  due  and  invest  and  re-invest  the  same  in 
first  mortgages  or  approved  bonds  or  other  securities;  (c) 
to  pay  from  the  gross  income  the  expenses  of  the  trust, 
keep  in  repair  and  insured  the  dwelling  house,  pay  the 
taxes  and  assessments  thereon  so  long  as  the  same  may 
be  occupied  by  Jennie  E.  Calkins  and  retain  a  reasonable 
amount  for  their  services;  (d)  to  pay  Jennie  E.  Calkins 
from  the  income  remaining  $40  per  month  during  her  natu- 
ral life  or  so  long  as  she  may  remain  unmarried;  (e)  in 
case  of  any  emergency  arising  by  reason  of  serious  or  pro- 
tracted illness  of  said  Jennie  E.  Calkins,  to  pay  out  of  the 
net  income,  in  addition  to  the  monthly  payment,  all  or  any 
part  of  the  expenses  necessarily  contracted  for  medical, 
surgical  or  hospital  care  of  the  said  Jennie  E.  Calkins; 
(/)  if  the  net  income  shall  not  be  sufficient  to  pay  the 
monthly  income  of  $40  then  to  use  so  much  of  the  principal 
as  may  be  necessary  to  pay  the  same  in  full;  (g)  to  set 
apart  $500  for  the  permanent  care  and  preservation  of  the 
cemetery  lot,  which  provision  was  held  void;  (h)  after  the 
payment  of  all  the  bequests  and  compliance  with  the  other 
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conditions  of  the  will,  to  pay  over  the  moneys  or  securities 
remaining  in  their  hands  to  some  hospital  offering  care  and 
treatment  for  tubercular  patients,  or  to  such  corporation 
or  society  conducting  such  a  hospital  as  the  trustees  may 
select;  (9)  appoints  Potter  and  Field  as  executors  and 
trustees;  (10)  directs  the  executors  to  pay  $40  per  month 
to  Jennie  E.  Calkins  until  the  residue  of  the  estate  shall  be 
received  by  the  trustees ;  (11)  authorizes  the  executors  tp 
sell  and  dispose  of  any  part  of  the  estate,  real  or  personal. 

Harriet  M.  Lanphere  at  the  time  of  her  death  was  the 
owner  of  the  dwelling  house  and  furniture  mentioned  in 
the  third  clause  of  the  will  and  other  real  estate  and  per- 
sonal property.  The  provisions  of  the  first  six  clauses  of 
the  will  and  the  bequests  therein  contained,  as  well  as  the 
devise  to  Jennie  E.  Calkins  of  the  use  of  the  dwelling  house 
and  furniture  for  life  unless  she  should  sooner  marry,  were 
not  questioned  by  the  bill,  and  neither  was  the  appointment 
of  the  executors  by  the  ninth  clause,  nor  the  direction  to 
the  executors  in  the  tenth  clause  to  pay  $40  per  month  to 
Jennie  E.  Calkins  until  the  residue  of  the  estate  should  be 
received  by  the  trustees,  nor  the  authority  conferred  by  the 
eleventh  clause  upon  the  executors  to  sell  or  dispose  of  any 
part  of  the  estate,  real  or  personal.  The  seventh  and  eighth 
clauses  are  attacked  by  the  bill,  and  the  devise  to  the  trus- 
tees of  the  real  estate  contained  in  the  eighth  clause  involves 
a  freehold.  Therefore  the  appeal  was  properly  taken  to 
this  court. 

The  appellants  were  successful  so  far  as  the  direction 
that  the  trustees  set  apart  $500  for  the  care  of  the  burial 
lot  was  concerned,  and  succeeded  in  thwarting,  the  intention 
of  the  testatrix  that  her  grave  should  be  cared  for.  The 
court  by  the  decree  set  aside  and  annulled  that  provision  of 
the  will,  and  the  questions  to  be  considered  relate  to  the 
other  provisions  of  the  seventh  and  eighth  clauses.  By  the 
will  the  trustees  are  authorized  and  directed  to  convert  the 
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estate  into  personalty  and  dispose  of  the  same  as  therein 
provided.  The  gift  to  the  hospital  is  therefore  a  bequest 
of  personal  property.  (Glover  v.  Condell,  163  III.  566; 
English  v.  Cooper,  183  id.  203.)  Counsel  for  appellants 
contend  that  this  bequest  of  the  remaining  moneys  and  se- 
curities to  the  hospital  is  void,  and  being  void  and  a  part 
of  the  trust  scheme,  without  which  the  devise  to  the  trus- 
tees would  not  have  been  made,  the  whole  scheme  fails  and 
the  property  passes  to  the  heirs-at-law.  Therefore,  begin- 
ning their  argument  with  that  final  bequest,  they  insist  that 
it  is  void  because  the  subject  matter  of  the  gift  is  uncertain 
and  the  beneficiary  indefinite,  and  because  the  provision  vio- 
lates the  statute  against  accumulations  and  is  obnoxious  to 
the  rule  against  perpetuities. 

It  is  first  argued  that  the  subject  matter  of  the  gjift  is 
uncertain  because  there  may  be  nothing  remaining  after 
paying  legacies,  taxes,  insurance  and  the  annuity  to  Jennie 
E.  Calkins.  The  bill  describes  three  pieces  of  real  estate 
owned  by  the  testatrix  and  alleges  that  she  left  a  sum  of 
money  and  personal  property,  so  that  the  estate  had  a  net 
value  of  $37,283.61.  There  is  no  authority  in  the  trustees, 
as  there  was  in  Wilce  v.  VanAnden,  248  111.  358,  to  give 
what  remains  after  the  death  of  Jennie  E.  Calkins  to  any 
other  object  than  the  charity,  nor  any  authority  in  a  life 
tenant  to  destroy  the  subject  of  the  bequest,  as  there  was 
in  Mills  V.  Newberry ,  112  111.  123.  Other  cases  cited  by 
counsel  for  appellants  to  sustain  their  argtunent  are  similar 
in  principle,  while  in  this  case  the  bill  shows  no  reason  for 
saying  that  the  annuity  to  Jennie  E.  Calkins  may  exhaust 
the  estate.  Aside  from  that  fact,  it  is  not  uncertain  whether 
there  will  be  anything  left  at  the  death  of  the  annuitant. 
The  trustees  are  directed  to  pay  the  taxes  and  assessments 
on  the  homestead  property  and  to  keep  it  in  repair  so  long 
as  it  is  occupied  by  Jennie  E.  Calkins,  and  as  that  property 
cannot  be  disposed  of  until  her  death  or  marriage,  it  is  cer- 
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tain  to  remain  to  be  converted  into  cash  and  devoted  to 
charity. 

After  discussing  various  other  questions  counsel  return 
to  the  bequest  for  the  hospital,  and  take  the  ground  that 
it  is  void  because  the  will  directs  an  accumulation  for  a 
period  prohibited  by  the  statute  restraining  trusts  and  di- 
rections for  accumulation  in  deeds  and  wills.  (Laws  of 
1907,  p.  I.)  That  act  confines  within  certain  limits  any 
disposition  of  property  so  that  the  produce  shall  be  accumu- 
lated, and  provides  that  in  every  case  where  any  accumula- 
tion shall  be  directed  otherwise  than  is  provided  in  the  act, 
such  direction  shall  be  null  and  void,  and  the  produce  of 
such  property  so  directed  to  be  accumulated  shall,  so  long 
as  the  same  shall  be  directed  to  be  accumulated  contrary 
to  the  provisions  of  the  act,  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled  thereto  if 
such  accumulation  had  not  been  directed.  There  is  no  di- 
rection in  this  will  for  an  accumulation,  and  the  testatrix 
did  not  intend  any  accumulation  for  the  purpose  of  increas- 
ing the  estate.  If  there  should  be  any  accumulation  it  will 
be  because  the  income  exceeds  the  annuity  and  expenses, 
which  is  uncertain,  and  there  is  no  ground  upon  which  the 
court  could  now  decide  any  question  concerning  the  possible 
accumulation.  If  there  should  be  an  accumulation  during 
the  lifetime  of  Jennie  E.  Calkins  for  a  longer  term  than 
twenty-one  years,  it  can  then  be  determined  whether  it 
is  subject  to  the  provisions  of  the  statute.  (Young  v. 
St.  Mark's  Church,  200  Pa.  St.  332.)  It  is  not  the  purpose 
of  the  statute  to  defeat  the  intention  of  a  testator  as  to  who 
should  be  entitled  to  property  under  a  will,  but  only  to  pre- 
vent indefinite  accumulations  of  wealth.  It  only  limits  the 
period  of  accumulation,  and  the  produce  beyond  that  limit 
goes  to  the  same  person  that  would  have  been  entitled  to 
it  if  the  accumulation  had  not  been  directed.  The  statute 
is  a  copy  of  the  Thelluson  act,  (39  and  40  George  III, 
chap.  98,)  and  under  the  English  decisions  a  trust  for  ac- 


Digitized  by  LjOOQ  IC 


Ihe.'ll.]  French  v.  Calkins.  255 

ctunulation  exceeding  the  limits  of  the  statute  is  void  only 
as  to  the  excess,  provided  the  trust  would  have  been  good 
before  the  act.  {GrUHths  v.  Vere,  9  Ves.  Jr.  127;  Long- 
don  V.  Simson,  12  id.  295;  Blborne  v.  Goode,  14  Sim.  164; 
Mathews  v.  Keble,  2  L.  R.  Ch.  App.  (vol.  3,)  691 ;  Frost 
V.  Greatorex,  2  L.  R.  Ch.  Div.  [1900]  541.)  This  con- 
struction conforms  to  the  language  of  the  act,  which  pro- 
vides that  the  produce,  so  long  as  it  is  directed  to  be  accu- 
mulated contrary  to  the  provisions  of  the  act,  shall  go  to 
and  be  received  by  the  person  or  persons  who  would  have 
been  entitled  to  it  in  the  absence  of  any  direction  for  ac- 
cimiulation.  Accordingly,  even  if  there  had  been  an  ex- 
pressed direction  for  accumulation,  the  trust  would  not  be 
void  as  a  whole. 

Aside  from  the  statute,  it  is  claimed  that  the  bequest  to 
the  hospital  is  in  violation  of  the  rule  against  perpetuities 
because  there  is  no  first  taker  and  the  gift  to  the  hospital 
may  not  vest  within  twenty-one  years  from  the  death  of 
the  testatrix.  That  rule  applies  to  personal  property  as  well 
as  real  estate  and  to  equitable  as  well  as, legal  estates,  and 
under  the  rule  no  interest  subject  to  a  condition  precedent 
is  good  unless  the  condition  must  be  fulfilled,  if  at  all, 
within  twenty-one  years  after  some  life  in  being  at  the  cre- 
ation of  the  interest.  This  will  provides  for  an  annuity  to 
Jennie  E.  Calkins,  but  an  annuity  is  not  an  estate  in  prop- 
erty; {DeHaven  v.  Sherman,  131  111.  115;)  and  that  is 
the  ground  for  insisting  that  the  right  or  interest  of  the 
hospital  must  vest  within  twenty-one  years  from  the  death 
of  the  tpstatrix.  The  life  of  some  person  in  being,  with 
twenty-one  years  added,  is  taken  as  a  measure  of  time  for 
the  application  of  the  rule,  but  it  is  not  necessary  that  the 
life  taken  as  a  part  of  such  measure  should  be  that  of  one 
having  an  interest  in  the  estate.  (Gray  on  Perpetuities, 
sec.  260;  Madison  v.  Larmon,  170  111.  65.)  In  Johnson  v. 
Preston,  226  111.  447,  there  was  neither  a  precedent  life  es- 
tate nor  was  the  life  of  anyone  in  being  taken  as  a  measure 
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of  the  time  when  the  estate  would  vest,  while  here  the  life 
of  Jennie  E.  Calkins  was  the  utmost  limit  for  the  vesting 
in  possession  of  the  bequest  to  the  hospital.  Furthermore, 
this  is  a  bequest  to  charity  within  the  43  Elizabeth,  being 
a  gift  for  the  benefit  of  an  indefinite  number  of  persons  for 
the  purpose  of  relieving  their  bodies  from  disease;  and  be- 
quests for  charity  are  not  subject  to  the  rule  against  per- 
petuities,— at  least  unless  there  is  some  preceding  estate 
which  is  void  under  that  rule.  (Heuser  v.  Harris,  42  111. 
425;  Andrezvs  v.  Andrews,  no  id.  223;  Crerar  v.  Wil- 
liams,  145  id.  625.)  The  rule  against  perpetuities  was  es- 
tablished and  is  enforced  on  grounds  of  public  policy  and 
on  account  of  the  public  good;  but  the  public  is  vitally 
interested  in  the  maintenance  of  public  charities,  and  for 
equally  persuasive  reasons  of  public  policy  they  are  to  be 
sustained  by  the  courts.  The  bequest  to  the  hospital  is  not 
rendered  void  by  the  rule  against  perpetuities. 

It  is  also  contended  that  the  bequest  is  void  because 
there  is  no  certain,  ascertained  or  ascertainable  beneficiary 
to  take  under  the  trust  capable  of  asserting  a  right  to  the 
bequest,  and  because  the  trustees  are  authorized  to  select 
a  hospital  which  is  not  purely  charitable  in  its  objects.  The 
gift  being  to  charity  and  the  recipients  of  its  benefits  being 
definite  and  certain,  it  is  no  objection  that  the  trustees  are 
authorized  to  select  a  proper  hospital  to  administer  the 
charity.  The  direction  of  the  will  is  that  the  trustees  shall 
pay  over  the  money  or  securities  to  some  hospital  offering 
care  and  treatment  for  tubercular  patients  or  such  a  corpo- 
ration or  society  conducting  such  a  hospital  as  the  trustees 
may  select,  and  in  making  such  selection  the  trustees  are 
to  consult  with  and  be  largely  guided  by  the  Homeopathic 
Medical  Board  of  the  city  of  Chicago  as  to  the  institution 
most  deserving  of  the  bequest.  A  valid  bequest  to  charity 
may  be  made  to  a  corporation  not  in  existence,  for  the 
founding  of  a  new  college,  hospital,  library  or  other  char- 
itable institution;    and  it  is  not  necessary  even  that  the 
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contemplated  corporation  should  be  created,  but  a  court  of 
equity  will  uphold,  protect  and  enforce  the  gift  for  the 
charitable  use.  (Crerar  v.  Williams,  supra.)  The  gift  to 
charity  will  not  be  allowed  to  fail  for  uncertainty  as  to  the 
persons  who  are  to  take  or  because  the  manner  specified 
for  managing  the  gift  cannot  be  carried  into  exact  execu- 
tion. {Grand  Prairie  Seminary  v.  Morgan,  171  111.  444, 
and  Tincher  v.  Arnold,  147  Fed.  Rep.  665,  where  the  same 
will  was  under  consideration.)  The  hospital  selected  must 
be  one  offering  care  and  treatment  for  tubercular  patients, 
and  it  is  inconceivable  that  the  testatrix  intended  to  make 
a  bequest  for  the  purpose  of  increasing  the  dividends  of  a 
private  hospital  conducted  for  profit.  She  did  not  intend, 
and  a  court  of  equity  would  not  permit,  the  diversion  of 
the  funds  to  such  purpose.  The  name  ordinarily  implies  a 
public  institution,  and  the  word  "offering,"  with  no  condi- 
tion annexed  and  connected  witli  a  hospital,  naturally  im- 
plies giving,  bestowing  or  providing  free  treatment  to  those 
suffering  from  a  disease.  The  trustees  are  authorized,  in 
their  discretion,  to  select  a  hospital  of  that  character  to 
administer  the  fund  as  a  public  charity,  and  the  direction 
to  take  advice  as  to  the  hospital  most  worthy  clearly  im- 
plies one  including  charitable  objects.  There  are  trustees 
to  take  the  legal  title  and  the  subject  and  object  of  the  char- 
ity are  definitely  and  clearly  ascertained. 

No  objection  is  pointed  out  in  argument  to  the  provi- 
sion for  paying  Jennie  E.  Calkins  $40  per  month  during 
her  life  or  so  long  as  she  may  remain  unmarried,  but  the 
claim  with  respect  to  that  provision  is,  that  it  must  fail  as 
a  part  of  the  general  scheme.  Even  if  the  bequest  to  char- 
ity were  invalid  it  would  not  affect  that  provision,  since 
there  is  no  connection  whatever  between  the  two.  Objec- 
tion is  made  to  the  provision  for  payments  in  case  of  emer- 
gency arising  from  serious  or  protracted  illness,  on  the 
ground  that  it  is  void  for  uncertainty.  The  provision  is, 
that  in  case  of  any  emergency  of  that  kind,  if  in  the  judg- 
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ment  of  the  trustees  it  shall  be  necessary  in  order  to  afford 
proper  care  and  treatment,  they  are  authorized  to  pay  out 
of  the  net  income,  in  addition  to  the  monthly  payment,  all 
or  any  part  of  the  expenses  necessarily  contracted  for  medi- 
cal, surgical  or  hospital  care.  The  intention  expressed  by 
the  testatrix  was  to  afford  proper  care  and  treatment  to 
Jennie  E.  Calkins,  and  in  case  of  emergency  to  require  the 
trustees  to  pay  such  part  of  the  expense  necessarily  incurred 
as  could  not  be  paid  with  the  monthly  payment.  A  similar 
trust  to  defray  the  expenses  or  support  of  certain  persons 
was  upheld  in  Ingraham  v.  Ingraham,  169  111.  432,  and  the 
provision  is  not  invalid. 

The  last  proposition  in  the  argument  for  appellants  is 
that  the  gift  to  the  Cold  water  church  is  void  because  the 
trust  is  too  indefinite.  A  gift  for  the  support  of  churches 
is  for  a  charitable  use,  (Alden  v.  St.  Peter's  Parish,  158  111. 
631,)  and  the  bequest  to  the  rector,  wardens  and  vestry  of 
St.  Mark's  Episcopal  Church  is  a  good  charitable  bequest. 
The  added  statement  that  the  money  is  to  be  used  and 
applied,  in  such  manner  as  the  rector,  wardens  and  vestry 
deem  proper,  as  a  memorial  to  the  family  of  the  testatrix 
does  not  invalidate  the  bequest,  since  the  fact  that  the  be- 
quest is  given  with  an  intention  of  obtaining  some  benefit 
or  from  some  personal  motive  does  not  rob  it  of  its  char- 
acter as  a  charity.  (Hoeffer  v.  Clogan,  171  111.  462 ;  Duror 
V.  Motteux,  I  Ves.  Sr.  320.)  The  precatory  words  follow- 
ing the  bequest,  expressing  a  wish  that  it  should  be  used 
in  the  purchase  of  real  estate  for  the  erection  of  permanent 
improvements  in  connection  with  the  church  property,  to 
remain  as  a  permanent  memorial  of  affection  for  the  church 
body  and  the  membership  thereof,  were  sufficient  to  create 
a  trust  and  require  that  the  bequest  be  devoted  to  that  use, 
which  was  unquestionably  of  a  charitable  nature. 

The  decree  is  affirmed.  j^  ^ 

Decree  affirmed. 
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The  Vandaua  Levee  and  Drainage  District,  Appellee, 
vs,  Moses  Hutchins  et  al.  Appellants. 

Opinion  filed  December  21,  igii. 

1.  Drainage — Levee  act  in  force  when  cause  is  remanded  con- 
trols further  proceedings.  The  Levee  act,  as  amended  in  1909,  re- 
quiring all  assessments  of  benefits  or  damages  to  be  by  a  jury, 
must  control  proceedings  had  after  such  act  is  in  force,  against 
property  of  objectors  who  succeeded  in  obtaining  a  i^e versa!  of  the 
confirmation  judgment  entered  before  such  act  took  effect,  not- 
withstanding a  portion  of  the  same  assessment  against  other  prop- 
erty was  made  by  commissioners. 

2.  Same — the  court  may  proceed  under  original  petition  though 
judgment  of  confirmation  is  reversed.  The  fact  that  the  objec- 
tions of  certain  property  owners  to  a  drainage  assessment  are  sus- 
tained by  the  Supreme  Court,  which  reverses  the  judgment  of 
confirmation  and  remands  the  cause,  with  directions  to  spread  the 
assessment  under  the  law  as  then  existing,  does  not  deprive  the 
trial  court  of  jurisdiction  to  proceed  further  under  the  original 
petition  for  the  assessment.  (Claussen  Park  Drainage  District  v. 
Daily,  239  111.  428,  and  Spring  Creek  Drainage  District  v.  Elgin, 
Joliet  and  Eastern  Railway  Co,  249  id.  260,  explained.) 

3.  Same — appeal  or  writ  of  error  as  to  one  piece  of  property 
does  not  invalidate  proceedings  as  to  other  lands.  Under  the  Levee 
act  an  appeal  or  writ  of  error  as  to  one  or  more  pieces  of  land 
against  which  a  drainage  assessment  has  been  confirmed  does  not 
impair  or  invalidate  the  organization  of  the  district,  or  any  of  its 
proceedings,  as  to  the  other  lands. 

Appeal  from  the  County  Court  of  Fayette  county ;  the 
Hon.  Barney  Overbeck,  Judge,  presiding. 

Brown  &  Burnside,  for  appellants. 

Albert  &  Matheny,  for  appellee. 

Mr.  Chiee  Justice  Carter  delivered  the  opinion  of 
the  court: 

The  appellee  drainage  district  v^as  organized  under  the 
Levee  act  in  September,  1903.  A  special  assessment  was 
thereafter  spread  and  in  large  part  collected.    On  March  6, 
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1907,  on  petition  of  the  commissioners  an  additional  as- 
sessment of  $25,000  was  spread  by  them,  over  appellants' 
objections.  On  an  appeal  to  this  court  ( Vandalia  Drainage 
District  v.  Hutchins,  234  111.  31,)  we  held  that  part  of  the 
assessment  was  improper,  as  it  was  for  indebtedness  con- 
tracted pribr  to  the  filing  of  the  petition  and  because  the 
commissioners  were  incompetent  to  spread  the  assessment. 
The  judgment  was  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  opinion.  Af- 
ter the  remanding  order  had  been  filed,  by  leave  of  the 
county  court,  on  July  21,  1908,  the  original  petition  was 
amended  as  to  appellants  only,  so  as  to  ask  for  $21,050  in- 
stead of  $25,000.  Pending  the  confirmation  of  this  assess- 
ment a  third  assessment  was  filed,  and  the  confirmation  of 
the  two  assessments  was  heard  by  the  same  jury,  over  ob- 
jections of  appellants.  On  appeal  to  this  court  (Vandalia 
Drainage  District  v.  Vandalia  Railroad  Co,  247  111.  114,) 
the  judgment  was  again  reversed  and  the  cause  remanded, 
with  directions  to  spread  the  assessment  here  in  question 
against  the  lands  of  appellants  in  accordance  with  the  pro- 
visions of  the  Levee  act  as  amended  May  29,  1909.  After 
this  remanding  order  was  filed  in  the  county  court,  on  Feb- 
ruary 6,  191 1,  an  order  was  entered  setting  aside  the  for- 
mer judgment  of  confirmation  of  this  assessment.  After 
various  orders  had  been  entered  over  the  objection  of  ap- 
pellants, a  jury  was  summoned  in  accordance  with  the  pro- 
visions of  section  17a  of  the  Levee  act,  as  amended  in 
1909,  to  spread  the  assessment  and  after  a  hearing  returned 
their  verdict  therein.  The  county  court  thereupon  entered 
a  judgment  confirming  the  assessment  in  accordance  with 
said  verdict.  From  that  judgment  this  appeal  was  prayed. 
Of  the  many  objections  urged  in  the  trial  court  only  two 
are  relied  on  here :  First,  that  the  trial  court  was  without 
jurisdiction  to  order  an  assessment  spread  by  a  jury  after 
previously  confirming  a  portion  of  the  same  assessment  on 
other  property  made  by  three  commissioners;   and  second, 
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that  the  court  was  without  jurisdiction  to  proceed  further 
under  the  original  petition  after  the  objections  of  appel- 
lants had  been  sustained  to  this  second  assessment  as  origi- 
nally entered.  It  is  strenuously  insisted  that  both  of  these 
objections  must  be  sustained  under  the  reasoning  of  this 
court  in  Clau^sen  Park  Drainage  District  v.  Daily,  239  111. 
428,  and  Spring  Creek  Drainage  District  v.  Blgin,  Joliet 
and  Eastern  Railway  Co,  249  id.  260.  In  the  first  named 
case  the  principal  point,  and  the  only  one  necessary  to  be 
decided,  was  that  the  order  appealed  from  was  interlocu- 
tory and  not  final.  While  a  part  of  the  discussion  in  that 
opinion,  in  construing  the  Levee  act  as  it  then  stood,  gives 
some  basis  for  appellants'  contention,  it  can  have  no  ap- 
plication to  the  law  as  amended  in  1909.  As  that  act  now 
reads,  especially  sections  16,  17,  17a,  17b  and  37,  it  was 
clearly  the  intention  of  the  legislature  that  the  objections 
as  to  each  piece  of  property  could  be  tried  separately,  and 
that  an  appeal  or  writ  of  error  as  to  one  piece  or  one  per- 
son should  not  impair  or  invalidate  the  organization  of  the 
district,  or  any  of  its  proceedings,  as  to  the  lands  of  other 
persons.  The  Levee  act  now  provides  that  all  hearings  of 
this  kind  in  the  trial  court,  for  the  purpose  of  making  an 
assessment  of  benefits  or  damages,  shall  be  before  a  jury 
and  not  the  commissioners,  the  act  before  amendment  pro- 
viding that  it  could  be  either  way.  That  part  of  the  opin- 
ion in  Spring  Creek  Drainage  District  v.  Blgin,  Joliet  and 
Eastern  Railway  Co.  supra,  relied  upon  by  the  appellants 
(page  283)  was  with  reference  to  the  law  as  it  stood  be- 
fore the  amendment  of  1909,  as  construed  in  Claussen  Park 
Drainage  District  v.  Daily,  supra,  and  has  no  application  to 
the  law  as  it  now  reads.  Manifestly,  the  present  law,  which 
was  in  force  the  last  time  this  judgment  was  reversed  and 
the  cause  remanded,  must  control  as  to  all  further  proceed- 
ings. If  this  assessment  could  not  be  spread  under  that 
law  for  the  reasons  urged  by  appellants  here,  no  additional 
assessment  could  ever  be  spread  against  appellants'  lands. 
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and  they  would  thus  escape  paying  their  due  proportion  of 
the  cost  of  the  work,  all  other  lands  in  the  district  having 
paid.    The  Levee  act  cannot  be  so  construed. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 


The  Peopi^E  ex  rel.  Charles  E.  Landers,  County  Collector, 
Appellee,  vs.  The  Ii^unois  Central  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  December  21,  ipii. 

1.  Taxes — when  certificate  for  additional  road  tax,  under  sec- 
tion up,  does  not  comply  with  statute.  The  purpose  for  which  an 
additional  tax  may  be  authorized  by  the  voters  under  section  119 
of  the  Roads  and  Bridges  act  is  limited  to  "the  constructing  or 
repairing  of  roads  and  bridges,"  and  a  certificate  of  levy  "for  the 
aforesaid  purposes,"  (referring  to  all  of  the  six  purposes  specified 
in  said  section  119,)  does  not  comply  with  the  statute.  {People 
V.  C,  C,  C.  &  St.  L.  Ry.  Co.  249  111.  160,  followed.) 

2.  Same — when  cross-error  based  on  sustaining  an  objection  to 
tax  cannot  be  considered.  Cross-error  assigned  on  the  ruling  of 
the  county  court  in  sustaining  an  objection  to  the  road  and  bridge 
tax  of  an  entire  town  cannot  be  considered,  where  there  is  noth- 
ing in  the  record  as  abstracted  by  appellant  to  show  why  the  ob- 
jection was  sustained  and  no  additional  abstract  of  record  is  filed 
by  the  appellee. 

3.  Same — presumption  is  that  tax  was  legally  levied.  The  pre- 
sumption is  that  a  tax  was  legally  levied,  and  the  burden  is  upon 
the  objector  to  establish  the  contrary. 

4.  Same — what  must  be  proved  to  show  that  labor  system  was 
abolished.  To  support  an  objection  to  a  district  road  tax  upon  the 
ground  that  there  had  been  an  election  abolishing  the  labor  sys- 
tem, the  objector  must  prove  not  only  that  the  report  of  the  can- 
vassing board  showed  a  majority  vote  in  favor  of  the  proposition 
to  abolish  the  labor  system,  but  also  that  the  election  was  held  on 
proper  petition  and  notice. 

Appeal  from  the  County  Court  of  Montgomery  county ; 
the  Hon.  John  L.  Dryer,  Judge,  presiding. 
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D.  R.  Kinder,  (John  G.  Drennan,  of  counsel,)  for 
appellant. 

Harry  C.  Stuttle,  State's  Attorney,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Montgomery  county  against  the  property  of  appellant 
for  $142  on  account  of  road  and  bridge  tax  in  Bois  D'Arc 
township  and  for  $115.59  ^^r  district  road  tax  in  district 
No.  2  in  North  Litchfield  township,  in  said  county. 

The  appellant  objected  to  the  road  and  bridge  tax  of 
Bois  D'Arc  township  in  excess  of  twenty-five  cents  on  the 
$100  valuation.  That  township  is  under  the  labor  system. 
The  certificate  of  the  highway  commissioners  stated  that 
the  purposes  of  the  levy  were  "(i)  for  making  and  repair- 
ing bridges,  $3000;  (2)  for  payment  of  damages  by  rea- 
son of  opening,  altering  and  laying  out  new  roads  and 
ditches,  $2000;  (3)  for  purchase  of  necessary  tools,  im- 
plements and  machinery  for  working  roads,  $1000;  (4) 
for  purchase  of  necessary  materials  for  building,  repairing 
and  draining  roads  and  bridges,  $1500;  (5)  for  pay  of 
overseers  of  highways  during  the  year,  $1000;  (6)  for 
payment  of  outstanding  orders  drawn  by  the  commission- 
ers on  their  treasurer,  $2000, — being  a  levy  of  twenty-five 
cents  on  the  $100  valuation."  The  commissioners  further 
certified  that  at  the  annual  town  meeting  held  on  April  19, 
1910,  "an  additional  levy  of  twenty-five  per  cent  on  the 
$100  was  ordered  levied  by  the  legal  voters  present  at  said 
meeting,  for  the  aforesaid  purposes." 

Section  119  of  the  Roads  and  Bridges  act  provides 
that  the  highway  commissioners  shall  ascertain  how  much 
money  must  be  raised  "for  the  making  and  repairing  of 
bridges,  the  payment  of  damages  by  reason  of  the  opening, 
altering  and  laying  out  of  new  roads  and  ditches,  the  pur- 
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chase  of  necessary  tools,  implements  and  machinery  for 
working  roads,  the  purchase  of  the  necessary  material  for 
building  or  repairing  or  draining  roads  and  bridges,  the 
pay  of  the  overseer  of  highways  during  the  ensuing  year, 
and  for  the  payment  of  all  outstanding  orders  drawn  by 
the  commissioners  on  their  treasurer,"  and  shall  levy  a  tax 
on  all  the  real,  personal  and  railroad  property  in  said  town, 
not  exceeding  twenty-five  cents  on  the  $ioo.  The  section 
also  provides  that  upon  the  giving  of  notice  "that  a  larger 
amount  of  money  will  be  required  for  the  purpose  of  con- 
structing or  repairing  roads  or  bridges  in  their  town  than 
can  be  realized  from  the  real,  personal  and  railroad  tax 
authorized  by  law  to  be  assessed  by  the  commissioners,"  the 
voters  may  at  the  next  town  meeting  authorize  "an  addi- 
tional amount  to  be  raised  by  tax,  not  exceeding  twenty-five 
cents  on  each  $ioo  valuation."  The  question  here  pre- 
sented is  whether  the  words  in  the  additional  levy,  "for 
the  aforesaid  purposes,"  can  be  fairly  construed  to  mean 
the  same  as  the  words  of  the  statute,  "for  the  purpose  of 
constructing  or  repairing  roads  or  bridges."  This  statute 
must  be  strictly  construed.  Under  the  reasoning  of  this 
court  in  People  v.  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railzvay  Co.  249  111.  160,  we  think  the  words 
used  in  the  certificate  of  levy  cannot  be  construed  to  com- 
ply with  the  statute.  The  objection  to  this  additional  levy 
should  therefore  have  been  sustained  by  the  county  court. 
It  is  further  contended  by  appellant  that  the  town  of 
North  Litchfield  was  operating  under  the  labor  system  un- 
til April  10,  1910,  at  which  time,  by  a  majority  of  330, 
the  voters  abolished  that  system,  and  that  in  pursuance  of 
this  action  the  commissioners  of  highways  levied  thirty-six 
cents  on  the  $100,  and  filed  a  certificate  to  that  effect  with 
the  board  of  supervisors.  Appellant  objected  to  this  tax 
and  the  trial  court  sustained  the  objections.  It  also  ob- 
jected to  the  district  road  tax  in  district  No.  2  of  North 
Litchfield  for  $115.59.    Counsel  contend  that  this  objection 
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should  also  have  been  sustained.  There  is  nothing  in  this 
record  to  show  why  the  trial  court  sustained  the  objection 
to  the  road  and  bridge  tax  as  to  the  entire  town  of  North 
Litchfield  and  overruled  it  as  to  the  road  and  bridge  tax  in 
road  district  2  of  said  town.  The  record  is  not  abstracted 
as  to  the  objection  to  the  road  and  bridge  tax  of  the  entire 
town,  and  while  appellee  has  filed  cross-errors  to  this  tax, 
no  additional  abstract  was  filed  and  no  reasons  are  set  out 
in  the  brief  why  the  court  ruled  incorrectly  in  sustaining 
the  objection  as  to  this  tax.  This  court,  in  this  state  of 
the  record,  is  not  required  to  rule  on  the  cross-errors.  In 
order  to  sustain  its  objection  as  to  the  $115.59  levied  for 
the  road  and  bridge  tax  in  district  No.  2  of  North  Litch- 
field township,  it  was  necessary  for  the  appellant  to  prove 
that  the  election  abolishing  the  labor  system  was  based  up- 
on a  proper  petition  and  notice.  {Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railzvay  Co,  v.  Randle,  183  111.  364; 
Chicago  and  Northwestern  Railway  Co,  v.  People,  193  id. 
539;  People  V.  Toledo,  St.  Louis  and  Western  Railway  Co. 
231  id.  514.)  No  such  proof  was  made.  The  only  proof 
in  the  record  is,  that  at  the  annual  town  meeting  the  re- 
port of  the  canvassing  board  was  made  that  623  votes  were 
cast  for  abolishing  the  labor  system  and  293  against  it. 
The  presumption  of  law  is  that  a  tax  is  legally  levied,  and 
the  burden  of  proof  is  upon  the  objector  to  establish  the 
contrary.  {Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Co.  v.  People,  212  111.  551.)  Appellant  not  having 
proved  that  the  election  to  abolish  the  labor  system  was 
based  on  a  legal  petition  and  statutory  notice,  this  court 
cannot  hold,  on  this  record,  that  the  labor  system  was  abol- 
ished in  said  town.  The  county  court  therefore  rightly 
overruled  the  objections  as  to  the  $115.59  for  road  and 
bridge  tax  in  district  No.  2. 

The  judgment  of  the  county  court  overruling,  the  ob- 
jections to  the  $115.59  for  road  and  bridge  tax  in  district 
Xo.  2  in  North  Litchfield  township  must  therefore  be  af- 
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firmed,  but  the  judgment  of  the  court  must  be  reversed  as 
to  the  road  and  bridge  tax  in  Bois  D'Arc  township  and  the 
cause  remanded  to  the  county  court,  with  directions  to  sus- 
tain the  objection  to  the  said  additional  levy  for  road  and 
bridge  purposes. 

Affirmed  in  part  and  reversed  in  part,  with  directions. 


The  People  ex  rel,  Adam  Koch,  Appellant,  vs.  Lewis 
Rinaker  et  al.  Appellees. 

Opinion  Hied  December  21,  igii. 

1.  Constitutional  law — law  authorizing  the  organisation  of 
municipal  corporations  must  be  available  to  all  citizens  similarly 
situated.  If  the  power  exists  in  the  legislature  to  authorize  the 
organization  of  a  municipal  corporation  for  the  preservation  of 
forests,  it  is  essential  to  a  valid  exercise  of  such  power  that  bene- 
fits of  the  law  shall  be  available  to  all  citizens  similarly  situated. 

2.  Same — Forest  Preserve  act  of  ipog  is  invalid.  The  provi- 
sions of  the  Forest  Preserve  act  of  1909  prohibiting  the  creation 
of  more  than  one  district  in  a  county,  requiring  the  district  to  be 
composed  of  contiguous  territory  and  leaving  the  question  of  an- 
nexing new  territory  to  the  will  of  the  voters  in  territory  adjoin- 
ing the  district,  give  to  the  inhabitants  of  the  district  first  organ- 
ized special  privileges  denied  to  other  inhabitants  of  the  county 
and  render  the  act  invalid ;  and  the  validity  of  the  act  is  not  aided 
by  the  fact  that  the  first  district  organized  may  include  an  entire 
county.  (Wilson  v.  Trustees,  133  III.  443,  and  Owners  of  Lands 
v.  People,  113  id.  296,  distinguished.) 

3.  Elections — when  election  to  create  forest  preserve  district 
is  illegal.  Under  the  provisions  of  the  Forest  Preserve  act  of 
1909,  even  conceding  that  the  preliminary  steps  for  the  organiza- 
tion of  a  district  could  be  taken  before  voting  upon  the  adoption 
of  the  act  and  an  election  be  then  held,  at  which  both  the  propo- 
sition to  adopt  the  act  and  the  proposition  to  create  the  district 
could  be  voted  upon  at  the  same  time,  an  election  cannot  be  sus- 
tained where  the  voters  in  parts  of  the  county  voted  only  upon 
the  question  of  the  adoption  of  the  act,  whereas  the  voters  in 
other  parts  voted  upon  both  questions. 

4.  Same — election  to  organize  under  referendum  statute  is  not 
analogous  to  election  to  organise  under  the  Cities  and  Villages  act. 
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An  election  to  organize  a  municipal  corporation  under  a  referen- 
dum statute  is  not  analogous  to  an  election  to  org^ize  unincor- 
porated territory  into  a  city  or  village  under  the  general  Cities 
and  Villages  act,  as  the  Cities  and  Villages  act  is  not  a  referen- 
dum statute  and  the  only  vote  required  is  upon  the  organization. 

Appeal  from  the  Superior  Court  of  Cook  county ;  tlie 
Hon.  William  E.  Dever,  Judge,  presiding. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  Mayer,  Meyer,  Austrian  & 
Platt,  Ross  C.  Hall,  and  McGoorty  &  Pollock,  (Fred- 
eric BuRNHAM,  and  Thomas  Marshall,  of  counsel,)  for 
appellant. 

Newman,  Northrup,  Levinson  &  Becker,  and  H.  A. 
Lewis,  (Jacob  Newman,  Frank  I.  Moulton,  and  Ches- 
ter E.  Cleveland,  of  counsel,)  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  superior 
court  of  Cook  county  dismissing  an  information  in  the  na- 
ture of  quo  ivarranto  filed  by  appellant  against  appellees, 
who  are  assuming  to  hold  and  exercise  the  duties,  powers 
and  functions  of  commissioners  of  a  forest  preserve  district 
organized  under  an  act  of  the  legislature  of  1909,  entitled 
"An  act  to  provide  for  the  creation  and  management  of 
forest  preserve  districts  and  repealing  a  certain  act  therein 
named."  (Laws  of  1909,  p.  245.)  The  information  al- 
leged that  said  act  is  indefinite,  uncertain,  unconstitutional 
and  void ;  that  said  act  was  not  in  force  when  the  district 
was  organized ;  that  the  ballots  used  at  the  election  for  the 
organization  of  the  district  wxre  not  in  legal  form,  and  that 
the  adoption  of  the  act  was  not  legally  submitted.  Appel- 
lees pleaded,  setting  out  in  detail  the  proceedings  had  be- 
fore the  county  judge  in  the  organization  of  said  district, 
embracing  the  whole  of  Cook  county,  the  election  held  for 
the  adoption  of  the  act,  and  the  organization  of  the  district 
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and  their  appointment  as  commissioners  of  said  district. 
The  plea  alleges  the  act  under  which  the  district  was  organ- 
ized is  a  valid  law,  that  the  district  was  lawfully  organized 
and  appellees  lawfully  appointed  commissioners  thereof.  A 
demurrer  to  the  plea  was  overruled,  and  appellant  electing 
to  stand  by  the  demurrer  the  information  was  dismissed, 
and  from  the  judgment  dismissing  the  information  an  ap- 
peal is  prosecuted  to  this  court. 

It  will  be  necessary  to  an  understanding  of  the  ques- 
tions discussed  to  refer  briefly  to  the  substance  of  certain 
sections  and  provisions  of  the  act. 

Section  i  authorizes  the  incorporation  as  a  forest  pre- 
serve district  of  any  area  of  contiguous  territory  lying 
wholly  within  one  county  and  containing  within  its  bound- 
aries one  or  more  cities,  towns  or  villages,  upon  the  petition 
of  one  thousand  legal  voters  residing  within  the  limits  of 
the  proposed  district,  to  the  county  judge  of  the  county  in 
which  the  proposed  district  lies,  praying  the  submission  to 
the  legal  voters  of  such  proposed  district  whether  it  shall 
be  organized  as  a  forest  preserve  district.  The  petition  is 
required  to  contain  a  definite  description  of  the  territory 
intended  to  be  embraced  in  the  district  and  the  name  of 
the  district.  The  petition  is  addressed  to  the  county  judge, 
and  upon  filing  it  in  the  office  of  the  clerk  of  the  county 
court  the  county  judge  is  required  to  fix  a  day  and  hour 
for  the  public  consideration  thereof,  which  shall  not  be  less 
than  fifteen  days  after  filing  the  petition,  and  if  two  or 
more  petitions  are  filed,  the  hearing  of  all  of  them  shall  be 
set  for  the  same  day  and  hour.  Notice  of  the  time  and 
place  of  such  public  hearing  is  required  to  be  published 
three  successive  days  in  some  newspaper  of  general  circu- 
lation in  the  proposed  district,  the  last  publication  to  be 
not  less  than  five  days  prior  to  the  public  hearing.  At  sucli 
public  hearing  the  county  judge  is  required  to  hear  any 
person  owning  any  property  in  the  proposed  district  who 
desires  to  be  heard,  and  said  county  judge  is  authorized  to 
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fix  the  boundaries  of  the  proposed  district  as  shall  to  him 
seem  best  for  the  interests  of  all  parties  concerned.  If  two 
or  more  petitions  are  heard  at  the  same  time,  the  county 
judge  may  include  a  part  or  all  of  the  territory  described 
in  each  in  one  district  and  fix  such  name  to  such  district 
as  to  him  shall  seem  appropriate,  but  only  one  forest  pre- 
serve district  can  be  created  in  any  county.  Upon  the  de- 
termination of  the  territory  to  be  embraced  in  a  district 
and  the  name  to  be  given  it,  the  county  judge  shall  order 
to  be  submitted  to  the  legal  voters  of  the  proposed  district, 
at  any  special  or  general  election  held  therein,  the  question 
of  the  creation  of  such  proposed  district.  If  a  majority 
of  the  votes  cast  upon  such  question  are  in  favor  of  the 
creation  of  the  forest  preserve  district  it  shall  thenceforth 
be  deemed  an  organized  forest  preserve  district. 

Section  2  places  the  management  of  the  affairs  of  such 
district  in  a  board  of  commissioners,  consisting  of  a  presi- 
dent and  four  commissioners,  to  be  appointed  by  the  board 
of  county  commissioners  or  by  the  chairman  of  the  board 
of  supervisors,  by  and  with  the  advice  and  consent  of  the 
members  of  said  board.  Each  member  of  such  board  of 
commissioners  is  required  to  be  a  legal  voter  in  the  district. 

Section  3  authorizes  the  board  of  commissioners  to  pass 
and  enforce  necessary  ordinances,  rules  and  regulations  for 
the  management  and  conduct  of  the  business  and  property 
of  the  district.  Said  section  also  fixes  the  salary  of  the 
president  and  members  of  the  board,  and  authorizes  them 
to  appoint  a  secretary,  treasurer  and  such  other  officers  and 
employees  as  may  be  necessary. 

The  fourth  section  provides  for  keeping  records  and 
making  annual  reports  to  the  county  commissioners  or  the 
board  of  supervisors,  and  the  fifth  section  provides  for  the 
publication  of  ordinances  imposing  a  fine  or  penalty  or  mak- 
ing an  appropriation. 

The  sixth  section  authorizes  the  commissioners  to  desig- 
nate, by  ordinance,  any  streets,  roads  and  highways  within 


Digitized  by  LjOOQ  IC 


270  The  People  v.  Rinaker.  [252  Dl. 

the  limits  of  the  district  to  be  used  as  public  driveways  for 
pleasure  driving,  and  to  improve  and  maintain  the  same; 
also  to  lay  out,  establish,  open,  alter,  widen,  extend,  grade, 
pave  or  otherwise  improve  and  maintain  such  pleasure 
driveways,  and  to  exclude  traffic  teams  from  such  pleasure 
driveways,  and  to  provide  separate  roadways  for  the  use  of 
traffic  along  or  parallel  to  such  pleasure  driveways,  and  to 
keep  and  maintain  such  traffic  roadways  at  the  expense  of 
the  district.  But  no  pleasure  driveway  is  permitted  to  be 
established  by  the  commissioners  within  territory  embraced 
in  any  public  park  district  of  an  incorporated  city,  village 
or  town  without  the  consent  of  the  corporate  authorities  of 
such  park  district,  city,  village  or  town.  The  commission- 
ers are  given  authority  to  regulate  and  control  the  speed  of 
travel  on  pleasure  driveways,  to  exclude  traffic  teams  there- 
from and  prescribe  penalties  for  a  violation  of  their  ordi- 
nances. Said  section  authorizes  the  commissioners  to  lay 
out,  extend,  maintain  and  improve  pleasure  driveways  un- 
der the  provisions  of  any  law  authorizing  local  improve- 
ments by  cities  or  villages. 

Section  7  authorizes  the  commissioners  to  acquire,  by- 
gift,  grant,  devise,  purchase  or  condemnation,  lands  nec- 
essary for  constructing,  building  and  maintaining  pleasure 
driveways  and  forest  preserves.  They  are  given  power  to 
raise  money  by  general  taxation,  to  borrow  money  upon  the 
credit  of  the  district  and  to  issue  bonds  therefor,  but  they 
are  prohibited  from  incurring  any  indebtedness  of  the  dis- 
trict exceeding  one  percentum  of  the  value  of  the  taxable 
property  as  ascertained  by  the  last  equalized  assessment  for 
State  and  county  purposes.  The  aggregate  amount  of  taxes 
levied  for  any  one  year,  exclusive  of  the  amount  levied  for 
payment  of  interest  and  principal  on  bonded  indebtedness, 
cannot  exceed  the  rate  of  one  mill  on  each  dollar. 

Section  9  provides  for  annexation  of  territory  adjoin- 
ing any  forest  preserve  district  to  said  district.  This  may 
be  done  by  filing  a  petition,  signed  by  not  less  than  ten 
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per  cent  of  the  legal  voters  residing  within  the  adjoining 
territory  proposed  to  be  annexed,  with  the  county  judge, 
and  the  question  of  annexation  shall  be  submitted  to  the 
legal  voters  within  the  territory  proposed  to  be  annexed, 
at  the  next  general  election  held  in  said  territory.  If  a 
majority  of  the  votes  cast  at  such  election  upon  said  ques- 
tion shall  be  in  favor  of  annexation,  such  territory  shall  be 
annexed  and  become  a  part  of  such  forest  preserve  district. 

Section  lo  prescribes  the  duties  of  the  president  of  the 
board  of  commissioners  and  authorizes  him  to  veto  any 
ordinance,  and  when  an  ordinance  is  vetoed  it  shall  not 
be  effective  unless  it  be  again  passed  by  the  unanimous  vote 
of  all  the  members  of  the  board. 

Section  12  authorizes  the  board,  by  gift,  devise,  dedica- 
tion, purchase  or  condemnation,  to  acquire  any  land  abut- 
ting on  or  in  the  vicinity  of  the  forest  preserve  district  or 
pleasure  driveway,  necessary  or  appropriate  to  control  the 
surroundings  of  such  district  or  pleasure  driveway,  and  the 
title  to  land  so  acquired  shall  be  in  fee  simple  absolute, 
and  shall  not  terminate  or  be  defeated  by  abandonment  of 
the  use  for  which  it  was  acquired.  The  board  of  commis- 
sioners may,  by  ordinance  passed  by  affirmative  vote  of  all 
the  members,  sell  and  dispose  of  any  lands  acquired  by  it, 
subject  to  approval  by  the  board  of  county  commissioners 
or  board  of  supervisors. 

Section  13  authorizes  the  commissioners  to  acquire  and 
hold  lands  for  the  erection  and  maintenance  thereon  of 
public  buildings  for  the  use  of  the  general  public  for  rec- 
reation and  assembly  purposes  of  a  general  and  not  of  a 
religious  character,  to  acquire  and  hold  lands  surrounding 
the  said  buildings  or  connected  therewith,  and  to  manage, 
control,  improve,  maintain  and  beautify  such  lands  and 
buildings.  Said  section  13  further  provides:  "Any  forest 
preserve  district  organized  under  this  act  shall  have  power 
to  acquire  and  hold  land  for  the  purpose  of  protecting  and 
preserving  the  flora  and  fauna  and  scenic  beauties  of  the 
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State ;  to  protect  and  preserve  such  lands  as  nearly  as  may 
be,  in  their  natural  condition  for  the  purpose  of  the  educa- 
tion, pleasure  and  recreation  of  the  public;  to  provide  and 
maintain  all  necessary,  convenient  and  appropriate  pleasure 
driveways,  paths,  and  other  means  of  access  to  such  dis- 
trict." 

Section  14  repeals  a  former  act,  and  section  15  is  as 
follows:  "This  act  shall  be  submitted  to  a  vote  of  the 
legal  voters  of  any  of  the  aforesaid  districts  at  any  general 
or  special  election.  The  ballots  to  be  used  at  said  election 
in  voting  upon  this  act  shall  be  in  substantially  the  follow- 
ing form: 


For  the  adoption  of  an  act  to  provide  for  the  creation 
and  management  of  forest  preserve  districts  and 
repealing  a  certain  act  therein  named. 


Against  the  adoption  of  an  act  to  provide  for  the 
creation  and  management  of  forest  preserve  dis- 
tricts and  repealing  a  certain  act  therein  named. 


If  a  majority  of  the  legal  voters  of  said  district  voting 
on  the  question  at  such  election  shall  vote  in  favor  of  con- 
senting to  this  act,  the  same  shall  thereupon  take  effect  and 
become  operative  at  once." 

The  grounds  upon  which  a  reversal  of  the  judgment  is 
asked  may  be  divided  into  three  principal  heads :  ( i )  That 
the  act  of  1909  violates  section  22  of  article  4  of  the  con- 
stitution of  this  State;  (2)  that  the  act  embraces  subjects 
not  expressed  in  the  title,  in  violation  of  section  13  of  arti- 
cle 4  of  the  constitution;  and  (3)  that  the  act  of  1909  was 
never  legally  adopted  and  the  creation  of  the  district  was 
never  legally  submitted  to  the  voters  of  the  territory  em- 
braced therein. 

Counsel  for  the  appellees  insist  that  forest  preserve  dis- 
tricts are  not  among  the  subjects  specifically  enumerated  in 
section  22  of  article  4,  and  are  therefore  not  within  the  pro- 
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hibition  against  the  passage  of  local  or  special  laws.  Sec- 
tion 22  of  article  4  prohibits  the  passage  of  any  local  or 
special  law  granting  special  privileges  or  immunities  **to 
any  corporation,  association  or  individual."  Conceding  that 
the  word  "corporation,"  as  there  used,  means  private  cor- 
porations and  not  municipal  bodies,  is  the  act  under  con- 
sideration discriminative  between  citizens  in  that  it  confers 
special  privileges  on  some  which  are  denied  to  others  simi- 
larly situated?  If  the  power  exists  in  the  legislature  to 
authorize  the  organization  of  corporations  for  the  preser- 
vation of  forests,  it  is  necessary  to  a  valid  exercise  of  that 
power  that  the  benefits  of  the  law  shall  be  available  to  all 
citizens  similarly  situated  upon  complying  with  the  require- 
ments of  the  act.  The  question  here  involved  is  not  like 
the  question  involved  in  Wilson  v.  Board  of  Trustees,  133 
111.  443,  and  Owners  of  Lands  v.  People,  113  id.  296. 
Those  cases  held  that  the  formation  of  sanitary  districts 
and  drainage  districts  was  not  within  the  prohibition  of  sec- 
tion 22  of  article  4.  The  acts  authorizing  the  formation  of 
such  corporations  were  available  to  the  citizens  of  all  locali- 
ties who  desired  to  avail  themselves  of  their  benefits  and 
were  willing  and  able  to  comply  with  their  provisions.  The 
organization  of  a  district  in  one  locality  or  part  of  a  county 
did  not  preclude  the  people  from  organizing  districts  in  other 
localities  or  other  parts  of  a  county.  Those  acts  did  not  dis- 
criminate against  citizens  similarly  situated.  This  court,  in 
Douglas  v, ^People,  225  111.  536,  quoted  from  People  v.  Ha- 
selwood,  116  id.  319:  "Laws  are  general  and  uniform,  and 
hence  not  obnoxious  to  the  objection  that  they  are  local  or 
special,  when  they  are  general  and  uniform  in  their  opera- 
tion upon  all  in  like  situation."  In  Jones  v.  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  231  111.  302,  it  was  said: 
"By  that  provision  of  our  constitution  (section  22  of  arti- 
cle 4)  a  guaranty  is  given  that  all  valid  enactments  of  the 
legislature  shall  be  uniform  in  their  operation  upon  persons 
and  property,  and  by  it  all  citizens  are  assured  the  equal 
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protection  of  the  laws  of  the  State."  In  Millett  v.  People, 
117  111.  294,  the  court  quoted  with  approval  from  W ally's 
Heirs  v.  Kennedy,  2  Yerg.  554:  "The  rights  of  every  in- 
dividual must  stand  or  fall  by  the  same  rule  or  law  that 
governs  every  other  member  of  the  body  politic  or  land, 
under  similar  circumstances;  and  every  partial  or  private 
law  which  directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  remedies  lead- 
ing to  similar  consequences,  is  unconstitutional  and  void." 

Appellees  argue  that  the  act  under  consideration  does 
not  authorize  any  particular  individual  or  set  of  individu- 
als to  form  a  corporation,  but  simply  provides  for  the  cre- 
ation and  management  of  public  corporations.  It  is  true 
the  act  does  not  designate  any  person  or  persons  by  name, 
but  it  is  as  highly  discriminative  and  as  unequal  in  its  op- 
eration as  if  it  did  do  so. 

A  proposed  district  must  be  of  contiguous  territory, 
must  lie  wholly  within  one  county,  must  contain  within  its 
boundaries  one  or  more  cities,  towns  or  villages,  and  must 
be  petitioned  for  by  one  thousand  legal  voters  residing 
within  its  limits.  Subject  to  those  requirements  the  act  au- 
thorizes  the  organization  of  a  forest  preserve  district  em- 
bracing any  extent  in  area,  not  exceeding  the  limits  of  the 
county.  It  may  consist  of  one  tow-nship  in  a  county  having 
a  dozen  or  more  townships,  if  the  one  township  has  the 
requisite  number  of  legal  voters  and  contains  within  its 
boundaries  one  or  more  cities,  towns  or  villages.  When  a 
district  is  organized,  no  matter  how  small  the  territory  em- 
braced within  it  and  how  large  the  territory  in  the  county 
outside  the  district,  and  no  matter  how  much  "flora  and 
fauna  and  scenic  beauties''  there  may  be  in  the  county  not 
embraced  in  the  district,  no  other  district  can  be  organized 
in  that  county,  for  the  act  expressly  provides  "that  only 
one  forest  preserve  district  may  be  created  in  any  county." 
There  is  no  requirement  in  the  statute  that  a  forest  preserve 
district  must  embrace  a  forest.     Unless  such  meaning  is 
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given  it  by  implication,  a  district  could  be  organized  of  ter- 
ritory containing  no  forest.  While  the  title  of  the  act  indi- 
cates it  was  intended  that  a  district  could  only  be  organized 
where  it  embraced  a  natural  forest  within  its  limits,  yet  a 
reading  of  the  statute  leaves  it  open  to  grave  doubt  whether 
it  does  not  authorize  organizing  a  district  in  the  prairie, 
without  any  forest  whatever  in  it.  But  however  that  may 
be,  it  cannot  be  denied  that  if  a  district  must  have  a  forest  in 
it,  when  one  district  is  organized,  however  small  the  forest 
it  contains,  and  though  there  may  be  hundreds  or  thousands 
of  acres  of  other  forest  in  the  county  outside  the  district, 
no  other  district  can  be  organized  in  that  county.  It  is  true, 
a  district  may  be  organized  embracing  the  entire  county; 
but  this  is  not  required,  and  if  the  requisite  number  of  legal 
voters  of  only  a  part  of  the  county  embracing  one  or  more 
cities,  villages  or  towns  petition  for  its  organization  into  a 
district  it  may  be  so  organized.  The  legislature  contem- 
plated that  the  legal  voters  of  two  or  more  sections  of  the 
same  county  might  petition  for  the  organization  of  their 
respective  territories  into  a  forest  preserve  district  at  the 
same  time,  for  the  act  provides  that  if  two  or  more  peti- 
tions are  filed  the  public  hearing  upon  all  petitions  shall  be 
set  for  the  same  day  and  hour,  and  if  two  or  more  petitions 
come  on  for  a  hearing  at  the  same  time,  the  county  judge 
may  include  part  or  all  of  the  territory  described  in  each 
petition  in  one  district.  Obviously,  territory  described  in 
two  or  more  petitions  could  not  be  included  in  one  district 
unless  such  territory  was  contiguous.  If  two  petitions  de- 
scribed territory  lying  in  different  parts  of  the  county,  not 
contiguous, — ^perhaps  miles  apart, — both  tracts  could  not  be 
organized  into  one  district,  and  the  county  judge  would  be 
required  to  decide,  arbitrarily,  which  of  the  two  petitions 
he  would  grant.  The  desirability  of  "protecting  and  pre- 
serving the  flora  and  fauna  and  scenic  beauties"  might  be 
as  great  in  the  one  case  as  the  other,  but  the  tracts  not  be- 
ing contiguous  they  could  not  be  embraced  in  one  district. 
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and  when  one  district  is  organized  the  power  to  organize 
districts  in  that  county  is  exhausted.  Clearly,  that  would 
be  granting  a  special  privilege  and  franchise  to  be  enjoyed 
by  the  citizens  of  the  locality  who  were  first  in  securing  the 
organization  of  their  territory  as  a  district  and  withholding 
the  same  privilege  and  franchise  from  others  situated  under 
like  circumstances.  In  People  v.  Cooper,  83  111.  585,  the 
court  said  that  it  is  the  substance  and  not  the  mere  form 
given  to  an  enactment  which  must  determine  its  consti- 
tutionality. "If  the  act  must  necessarily  produce  a  result 
clearly  and  unquestionably  forbidden  by  the  constitution  it 
cannot  be  upheld,  whatever  may  be  its  form  or  profession." 
The  provision  for  annexing  territory  adjoining  an  organ- 
ized forest  preserve  district  does  not  aid  the  act.  Whether 
such  adjoining  territory  is  annexed  depends  upon  whether 
the  owners  petition  therefor.  If  they  do  not  choose  to  do 
so,  territory  separated  from  the  district  by  their  lands  can 
not  be  annexed  or  organized  into  another  district.  We  are 
not  unmindful  of  the  rule  that  the  presumptions  are  in  fa- 
vor of  the  validity  of  the  law  and  in  a  case  of  reasonable 
doubt  are  to  be  resolved  in  favor  of  the  act,  but  here,  in 
our  view,  there  can  be  no  doubt  the  statute  is  clearly  in 
violation  of  both  the  letter  and  the  spirit  of  the  constitution. 

It  is  further  contended  that  the  act  violates  section  13 
of  article  4  of  the  constitution  of  Illinois,  which  provides 
that  no  act  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.  In  view  of  the  fact  that  we 
hold  the  act  is  invalid  on  other  grounds  it  is  not  essential 
that  we  pass  upon  this  question.  However,  it  will  not  be 
out  of  place  to  discuss  the  scope  of  the  act  and  call  atten- 
tion to  the  subjects  which  it  is  claimed  are  not  expressed 
in  its  title,  and,  to  say  the  least,  give  rise  to  serious  ques- 
tion whether  the  act  does  not  violate  the  constitution  in  the 
respect  claimed. 

To  the  ordinary  mind  a  forest  preserve  district  would 
mean  one  organized  for  the  purpose  of  acquiring,  protect- 
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ing  and  preserving  natural  forests.  Such  a  purpose  is  ex- 
pressed in  section  13  of  the  act.  But  section  6  authorizes 
the  board  of  commissioners  to  designate  the  whole  or  any 
part  of  any  streets,  roads,  boulevards  or  other  highways 
within  the  limits  of  such  districts  for  pleasure  driveways, 
to  lay  out,  improve  and  maintain  other  pleasure  driveways, 
and  to  construct  roadways  for  the  use  of  traffic  teams  when 
they  are  excluded  from  the  pleasure  driveways.  Section  13 
gives  the  commissioners  power  to  acquire  and  hold  lands 
for  the  erection  and  maintenance  thereon  of  public  build- 
ings for  the  use  of  the  public  for  recreation  and  assembly 
purposes.  It  would  undoubtedly  have  been  competent  to 
have  provided  in  the  act  all  reasonable  means  for  carry- 
ing out  its  provisions  for  organizing  and  maintaining  for- 
est preserve  districts.  This  might  reasonably  include  the 
building  of  roads  or  driveways  for  going  to  and  from  and 
through  the  forest  the  district  is  organized  to  preserve. 
Section  6,  however,  is  unfortunately  worded  if  that  was 
the  intention  of  the  act.  That  section  gives  the  commis- 
sioners authority  to  designate  the  whole  or  any  part  of  any 
road  or  highway  "within  the  limits  of  such  district"  as  a 
pleasure  driveway  and  to  improve  and  maintain  the  same. 
By  the  letter  of  the  act,  when  a  district  embraces  a  county 
and  is  organized  to  preserve  a  forest  in  one  part  of  it, 
power  is  given  the  commissioners  to  designate  any,  or  even 
all,  of  the  public  highways  as  pleasure  driveways  and  im- 
prove and  maintain  them,  although  the  law  giving  county 
and  township  authorities  jurisdiction  over  public  highways 
is  not  repealed  nor  intended  to  be  repealed.  The  erection 
of  buildings  in  the  forest  for  shelter  and  rest  may  be  a  rea- 
sonable incident  to  the  power  to  preserve  and  maintain  the 
forest,  but  it  seems  a  pretty  wide  stretch  of  that  power  to 
say  it  includes  the  erection  of  buildings  for  assembly  pur- 
poses. A  much  greater  portion  of  the  act,  consisting  of 
fifteen  sections,  is  devoted  to  defining  the  powers  and  pre- 
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scribing  the  duties  of  the  commissioners  with  reference  to 
the  construction  of  driveways  and  buildings  than  is  given 
to  the  requirements  necessary  for  protection  of  forests.  If 
these  features  to  which  we  have  called  attention,  and  others 
not  mentioned,  do  not  bring  the  act  within  the  constitu- 
tional provision  that  no  act  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  in  the  title,  they  at  least 
show  the  question  is  one  of  grave  doubt. 

The  act  with  reference  to  voting  upon  its  adoption  and 
upon  the  organization  of  a  forest  preserve  district  presents 
a  curious  situation.  Section  i  requires  the  submission  of 
the  question  of  the  organization  of  a  forest  preserve  dis- 
trict to  the  legal  voters  of  the  proposed  district.  Section  15 
provides  that  in  order  that  the  law  may  go  into  effect  and 
become  operative,  the  question  of  its  adoption  must  be  sub- 
mitted to  the  legal  voters  "of  any  of  the  aforesaid  dis- 
tricts" at  a  general  or  special  election  and  consented  to  by , 
a  majority  of  them  voting  upon  that  question.  If  a  major- 
ity of  the  votes  upon  that  question  are  in  favor  of  adopting 
the  law  it  then  takes  effect  and  becomes  operative.  It  is 
difficult  to  see  how  a  "district"  can  vote  on  the  adoption  of 
the  act  before  any  district  is  org^^nized,  and  it  is  equally  dif- 
ficult to  see  how  the  necessary  steps  required  can  be  taken 
for  the  organization  of  the  district  until  there  is  a  law  in 
effect  authorizing  the  proceeding.  But  if  all  the  prelim- 
inary steps  for  the  organization  of  a  forest  preserve  dis- 
trict could  be  taken  before  voting  upon  the  adoption  of  the 
law  and  then  both  questions  submitted  to  be  voted  upon  at 
the  same  time,  the  election  in  this  case  would  be  required 
to  be  held  invalid. 

The  question  of  the  adoption  of  the  law  was  submitted 
to  all  the  voters  of  Cook  county,  but  the  creation  of  the 
proposed  forest  preserve  district  was  not  submitted  to  any 
of  the  voters  of  said,  county  except  those  residing  in  the 
city  of  Chicago  and  the  town  of  Cicero.    The  ballots  voted 
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by  the  voters  of  the  city  of  Chicago  and  the  town  of  Cicero 
were  in  the  following  form: 


For  the  adoption. of  an  act  to  provide  for  the  cre- 
ation and  management  of  forest  preserve  districts 
and  repealing  a  certain  act  therein  named,  and 
creating  under  said  act  a  forest  preserve  district, 
the  boundaries  of  which  to  coincide  with  and  com- 
prise the  whole  of  the  territory  of  Cook  county, 
Illinois. 


Against  the  adoption  of  an  act  to  provide  for  the 
creation  and  management  of  forest  preserve  dis- 
tricts and  repealing  a  certain  act  therein  named, 
and  creating  under  said  act  a  forest  preserve  dis- 
trict, the  boundaries  of  which  to  coincide  with 
and  comprise  the  whole  of  the  territory  of  Cook 
county,  Illinois. 


The  ballots  voted  in  the  rest  of  the  county  were  in  the 
following  form: 


For  the  adoption  of  an  act  to  provide  for  the  cre- 
ation and  management  of  forest  preserve  districts 
and  repealing  a  certain  act  therein  named. 


Against  the  adoption  of  an  act  to  provide  for  the 
creation  and  management  of  forest  preserve  dis- 
tricts and  repealing  a  certain  act  therein  named. 


It  will  be  seen  that  the  voters  in  Chicago  and  the  town 
of  Cicero  voted  both  upon  the  proposition  of  adopting  the 
act  and  creating  a  forest  preserve  district  with  boundaries 
to  coincide  with  the  boundaries  of  Cook  county,  while  all 
the  rest  of  the  voters  of  the  county  voted  only  upon  the 
proposition  of  the  adoption  of  the  act.  Appellees  contend 
that  the  addition  to  the  ballot  of  the  city  of  Chicago  and 
tow^n  of  Cicero  of  the  proposition  of  creating  a  forest  pre- 
serve district  was  surplusage  and  did  not  aflfect  the  legality 
of  the  election.  We  do  not  see  how  this  can  be  so,  for  sec- 
tion I  expressly  provides  that  "upon  the  determination  by 
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said  county  judge  of  the  territory  to  be  embraced  in  such 
district  and  the  name  to  be  given  thereto,  such  county  judge 
shall  cause  to  be  entered  upon  the  records  of  the  county 
court  of  such  county  an  order  fixing  and  defining  the  bound- 
aries and  the  name  of  such  proposed  district,  and  thereupon 
he  shall  order  to  be  submitted  to  the  legal  voters  of  such 
proposed  •  district  at  any  special  or  general  election  held 
therein  the  question  of  the  creation  of  such  proposed  dis- 
trict." The  situation  is  not  analogous  to  an  election  under 
the  Cities  and  Villages  act  for  the  organization  into  a  city 
or  village  of  unincorporated  territory.  The  Cities  and  Vil- 
lages act  is  not  a  referendum  statute,  and  inhabitants  of 
territory  desiring  to  organize  under  the  provisions  of  said 
act  are  only  required  to  vote  upon  the  question  of  organi- 
zation. The  act  itself  is  effective  for  all  who  desire  to 
organize  under  its  provisions,  and  its  operation  is  not  de- 
pendent upon  a  vote  for  or  against  its  adoption. 

Another  peculiarity  of  the  act  before  us  is  that  it  does 
not  provide  how  the  question  of  its  adoption  may  be  caused 
to  be  submitted  to  the  voters,  as  is  the  case  with  other 
referendum  statutes.  Whether  that  defect  is  sufficient  to 
render  the  law  inoperative  or  not,  by  its  plain  provisions 
it  cannot  take  effect  until  adopted  by  a  vote,  and  a  forest 
preserve  district  cannot  be  created  under  it  except  by  a  vote 
of  the  legal  voters  residing  in  the  district.  It  seems  too 
plain  for  argument  that  a  large  number  of  the  voters  of 
Cook  county  having  been  deprived  of  the  privilege  of  vot- 
ing upon  the  organization  of  the  county  into  a  forest  pre- 
serve district,  the  election  was  illegal  and  the  organization 
invalid. 

The  court  erred  in  overruling  the  demurrer  to  the  plea 
of  appellees  and  dismissing  the  information.     For  that  er- 
ror the  judgment  is  reversed  and  the  cause  remanded  to  the 
superior  court,  with  directions  to  sustain  the  demurrer. 
Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  oe  Ilunois,  Defendant  in  Er- 
ror, vs.  Thomas  Lewis,  Plaintiff  in  Error. 

Opinion  filed  December  21,  ipii. 

1.  Rape — evidence  of  complaint  is  not  admissible  unless  prose- 
cutrix testifies.  In  a  prosecution  for  rape,  where  the  prosecutrix 
testifies,  it  may  be  proved  by  third  persons  that  the  prosecutrix 
complained  to  them  that  the  crime  had  been  committed  upon  her, 
if  such  complaint  is  made  without  inconsistent  and  unexplained 
delay;  but  such  evidence  is  admissible  only  to  corroborate  the 
testimony  of  the  prosecutrix  and  not  to  prove  the  commission  of 
the  offense,  and  is  not  admissible  (unless  part  of  the  res  gestce) 
where  the  prosecutrix  does  not  testify.  (People  v.  Weston,  236 
111.  104,  distinguished.) 

2.  Same — when  it  is  reversible  error  to  admit  evidence  of  com- 
plaint. In  a  prosecution  for  rape  upon  a  woman  of  mature  years, 
who  was  dead  at  the  time  of  the  trial,  it  is  reversible  error  to  per- 
mit her  nephew  to  testify  that  she  told  him  a  rape  had  been  com- 
mitted upon  her,  where  the  other  competent  evidence  is  not  con- 
clusive of  the  guilt  of  the  accused  but  is  such  that  the  jury  might 
have  believed  that  the  act  of  intercourse  was  committed  with  the 
woman's  consent. 

3.  Same — when  instructions  permitting  a  conviction  for  assault 
with  an  intent  to  commit  rape  should  not  be  given.  Instructions  in 
a  prosecution  for  rape  which  permit  the  jury  to  find  the  accused 
guilty  of  an  assault  with  intent  to  commit  rape  should  not  be 
given,  where  the  evidence,  if  believed,  is  conclusive  that  the  act 
of  sexual  intercourse  was  complete,  so  that  the  jury,  if  they  be- 
lieved the  act  was  forcible  and  against  the  will  of  the  woman, 
could  have  returned  no  other  verdict  than  that  of  guilty  of  the 
crime  of  rape. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;   the  Hon.  A.  M.  Rose,  Judge,  presiding. 

Hogan  &  Wai<lace,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  Harry  C.  Stut- 
Ti^E,  State's  Attorney,  (Michael  J.  McMurray,  of  coun- 
sel,) for  the  People. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  indicted  and  tried  in  the  circuit 
court  of  Montgomery  county  for  the  crime  of  rape.  A  ver- 
dict of  guilty  was  returned  and  he  was  sentenced  to  ten 
years  in  the  penitentiary. 

The  evidence  on  the  part  of  the  People  tended  to  show 
that  on  the  evening  of  October  9,  1910,  plaintiff  in  error, 
a  young  man  twenty-seven  years  of  age,  drove  to  the  home 
of  a  neighbor,  Luther  Weller,  and  while  there  Margaret 
Ann  Weller,  a  lady  about  fifty-nine  years  of  age,  together 
with  her  two  little  grand-daughters,  aged  six  and  eleven 
years,  respectively,  came  to  the  same  place ;  that  plaintiff  in 
error  remained  at  the  Weller  home  until  after  Mrs.  Weller 
and  her  grandchildren  had  departed,  leaving  a  few  minutes 
thereafter ;  that  he  overtook  Mrs.  Weller  and  the  children, 
who  were  riding  in  a  single  buggy,  drove  past  them,  tied 
his  horse  to  a  tree,  and  returning,  stopped  the  horse  being 
driven  by  Mrs.  Weller,  took  her  forcibly  from  the  convey- 
ance and  ravished  her  by  the  roadside.  Mrs.  Weller  died 
on  November  24,  19 10,  but  it  is  not  claimed  that  the  al- 
leged assault  contributed  in  any  way  to  cause  her  death. 
As  this  trial  was  held  at  the  January,  191 1,  term  of  the 
Montgomery  circuit  court,  the  only  witnesses  produced  on 
the  part  of  the  People  to  prove  the  actual  commission  of 
the  alleged  assault  were  the  two  little  girls. 

Plaintiff  in  error  contends  that,  admitting  all  the  evi- 
dence on  the  part  of  the  People  to  be  true,  the  facts  proven 
do  not  constitute  any  crime;  that  an  incompetent  witness 
was  permitted  to  testify;  that  incompetent  evidence  was 
admitted  on  the  part  of  the  People,  and  that  the  court  erred 
in  giving  certain  instructions  asked  on  behalf  of  the  People. 

The  testimony  of  the  two  little  girls  relative  to  the  as- 
sault was  practically  the  same.  They  each  testified  that 
after  the  plaintiff  in  error  had  driven  around  them,  tied 
his  horse  and  returned,  he  stopped  the  horse  their  grand- 
mother was  driving  and  climbed  into  their  buggy ;   that  he 
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entered  into  conversation  with  Mrs.  Weller  and  that  he 
talked  to  her  and  she  talked  to  him.  They  did  not  attempt 
to  detail  any  of  the  conversation,  but  agree  that  plaintiff  in 
error  then  seized  hold  of  Mrs.  Weller  and  pulled  her  from 
the  buggy.  The  evidence  is  not  clear  as  to  the  manner  in 
which  this  was  done  nor  as  to  what  resistance  was  offered 
by  Mrs.  Weller.  The  girls  both  testified,  however,  that  all 
three  of  them  were  "hollering,"  and  the  older  girl  testified 
that  plaintiff  in  error  told  them  if  they  did  not  shut  up  and 
keep  quiet  he  would  kill  them,  and  if  he  killed  one  he  would 
kill  all.  The  testimony  of  the  girls  shows  that  plaintiff  in 
error  pulled  Mrs.  Weller  out  of  the  buggy  and  that  when 
she  reached  the  ground  she  was  standing  upon  her  feet, 
and  the  only  evidence  of  any  resistance  made  by  her  at  any 
time  is  that  the  older  girl  says  at  that  time  she  held  to  the 
buggy.  Both  girls  say  that  plaintiff  in  error  and  Mrs.  Wel- 
ler then  walked  about  three  paces  to  the  grass  at  the  side 
of  the  road;  that  he  laid  Mrs.  Weller  upon  her  back  and 
put  up  her  clothing;  that  he  stood  up  beside  her  and  un- 
buttoned his  own  clothing,  she  lying  on  the  ground  mean- 
while ;  that  he  then  exposed  his  privates  and  got  on  top  of 
her;  that  after  a  few  minutes  he  arose,  and  without  saying 
a  word  went  to  his  own  buggy,  and  she,  likewise  saying 
nothing,  arose  and  joined  the  girls  in  her  buggy.  The  tes- 
timony of  both  the  children  is,  that  from  the  time  plaintiff 
in  error  and  Mrs.  Weller  left  the  buggy  until  after  the  act 
was  completed  Mrs.  Weller  made  no  outcry,  said  nothing 
and  made  no  resistance.  Other  evidence  tending  to  cor- 
roborate the  claim  that  an  assault  had  been  made  was  that 
of  a  neighbor  living  some  distance  away,  who  testified  that 
he  heard  outcries  from  about  the  place  where  the  assault 
was  alleged  to  have  been  committed  and  at  the  time  speci- 
fied by  the  girls,  and  the  testimony  of  a  physician  who 
was  called  shortly  after  the  assault  was  alleged  to  have  oc- 
curred and  who  examined  and  treated  Mrs.  Weller.  He 
testified  that  he  found  a  torn  and  loosened  condition  of  the 
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viscera  on  the  left  side  and  that  it  was  bleeding;  that  this 
condition  could  have  been  occasioned  by  any  sort  of  ex- 
ternal violence,  but  he  did  not  believe  that  voluntary  sexual 
intercourse  would  cause  such  an  abrasion. 

After  the  assault  is  alleged  to  have  been  committed  Mrs. 
Weller  and  the  two  little  girls  drove  to  the  home  of  a 
nephew  of  Mrs.  Weller.  This  nephew  was  called  as  a  wit- 
ness, and  over  the  objection  of  plaintiflF  in  error  testified,  on 
behalf  of  the  People,  as  to  the  physical  condition  of  Mrs. 
Weller  when  she  reached  his  place  and  to  her  statement  that 
she  had  been  raped  on  the  highway  by  Tommy  Lewis.  Up- 
on objection  being  made,  the  answer  of  the  witness  that  she 
had  stated  that  she  had  been  raped  by  plaintiff  in  error  was 
stricken  out  and  the  jury  were  instructed  not  to  consider 
it.  The  witness  was  then  permitted,  over  objection,  to  tes- 
tify that  Mrs.  Weller  had  stated  at  that  time  that  she  had 
been  raped  out  there  on  the  road.  It  is  this  testimony  which 
plaintiff  in  error  contends  was  incompetent.  Any  statement 
made  by  Mrs.  Weller  in  the  absence  of  plaintiff  in  error, 
under  the  ordinary  rules  of  evidence,  was  hearsay.  In  a 
prosecution  for  rape,  where  the  prosecutrix  herself  testi- 
fies, it  may  be  proven  by  third  persons  that  the  prosecutrix 
made  complaint  to  them,  provided  such  complaint  was  made 
without  inconsistent  or  unexplained  delay.  This  constitutes 
an  exception  to  the  general  rule  that  hearsay  evidence  is  in- 
admissible, and  is  allowed  on  the  supposition  that  a  woman 
thus  assailed  will  avail  herself  of  the  first  opportunity  to 
tell  of  the  wrong  which  has  been  done  her.  The  proof 
of  such  statements  is  admissible,  however,  only  upon  the 
theory  that  it  tends  to  corroborate  the  testimony  of  the 
prosecutrix  given  upon  the  trial.  It  is  not  proper  to  make 
such  proof  for  the  purpose  of  showing  the  commission  of 
the  offense  itself,  and  this  proof  cannot  be  made  at  all  if 
the  prosecutrix  is  not  a  witness.  (Stevens  v.  People,  158 
111.  Ill;  State  v.  Wheeler,  116  Iowa,  212;  State  v.  Wolff, 
118  id.  564;  Johnson  v.  State,  17  Ohio,  593;  Horbeck  v. 
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State,  35  Ohio  St.  277;  Welden  v.  State,  32  Ind.  81 ;  Peo- 
pie  V.  McGee,  1  Denio,  19;  Phillips  v.  State,  9  Humph. 
246.)  As  Mrs.  Weller  died  prior  to  the  trial  this  testi- 
mony became  incompetent  and  it  was  error  to  admit  it. 

The  People  rely  upon  People  v.  Weston,  236  111.  104, 
in  support  of  the  contention  that  this  evidence  was  admis- 
sible. In  the  Weston  case  the  statement  of  Mrs.  Eason  was 
admissible  upon  other  grounds  than  those  urged  here.  Be- 
fore Mrs.  Eason  was  assaulted  her  husband  and  McElyea 
ran  to  the  neighbors  for  help,  and  when  they  returned  they 
came  upon  the  plaintiffs  in  error,  in  that  case,  while  they 
were  in  the  act  of  assaulting  Mrs.  Eason.  The  statements 
testified  to  by  McElyea  were  made  at  that  time  and  were 
admissible  as  a  part  of  the  res  gestcB,  In  this  case  the  state- 
ments of  Mrs.  Weller  were  not  made  at  a  time  when  they 
could  be  proven  as  a  part  of  the  res  gestcB,  and,  in  fact,  it 
is  not  claimed  by  the  People  that  they  are  admissible  upon 
that  ground. 

The  People  urge  that  if  it  was  error  to  admit  this  proof 
it  should  be  held  to  be  harmless,  for  the  reason  that  there 
is  other  competent  evidence  which  so  clearly  proves  the 
commission  of  the  crime  that  the  verdict  must  have  been 
the  same  had  this  evidence  been  excluded.  We  do  not 
agree  with  that  contention.  It  cannot  be  said  that  the  other 
evidence  is  so  clear  as  to  the  commission  of  the  crime  of 
rape  that  the  jury  would  not  have  been  warranted  in  bring- 
ing in  any  other  verdict  than  that  of  guilty.  In  the  absence 
of  any  proof  of  the  physical  condition  of  either  of  the  par- 
ties or  of  any  disparity  in  strength  the  jury  might  have 
believed,  from  the  competent  evidence  in  the  record,  that 
intercourse  was  had  with  the  consent  of  Mrs.  Weller.  The 
plaintiff  in  error  denied  the  commission  of  the  act,  and  tes- 
tified that  after  leaving  the  home  of  Luther  Weller  he  did 
not  see  Mrs.  Weller  or  her  grandchildren.  In  view  of  the 
death  of  Mrs.  Weller  it  was  error  to  admit  testimony  of 
any  statements  made  by  her  in  reference  to  the  commission 
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of  the  alleged  assault,  and  considering  the  whole  record  the 
error  is  of  so  grave  a  character  that  it  must  result  in  a  re- 
versal of  the  judgment. 

Plaintiff  in  error  contends  that  the  trial  court  erred  in 
permitting  the  younger  of  the  two  girls  to  testify  because 
of  her  youth  and  her  lack  of  knowledge  of  the  meaning  of 
an  oath.  This  child  at  the  time  of  the  trial  was  six  years 
of  age.  She  was  examined  both  by  the  State's  attorney  and 
the  court,  and  cross-examined  by  counsel  for  plaintiff  in 
error,  as  to  her  ability  to  comprehend  the  meaning  of  an 
oath,  as  to  her  knowledge  of  right  and  wrong  and  as  to  her 
understanding  of  the  moral  obligation  to  speak  the  truth. 
From  her  whole  examination  we  are  imable  to  say  that  the 
court  abused  its  discretion  in  permitting  the  child  to  tes- 
tify. She  disclosed  that  she  understood  the  difference  be- 
tween right  and  wrong,  that  she  appreciated  the  moral  ob- 
ligation to  speak  the  truth,  and  that  she  understood  when 
she  was  sworn  that  it  meant  she  was  to  tell  the  truth.  "In- 
telligence, ability  to  comprehend  the  meaning  of  an  oath 
and  the  moral  obligation  to  speak  the  truth,  and  not  age, 
are  the  tests  by  which  the  competency  of  a  child  to  give 
testimony  is  determined."  (Shannon  v.  Swanson,  208  111. 
52.)  The  jury  saw  and  heard  the  child  testify,  and  it  was 
for  them  to  determine  the  weight  and  value  which  should 
be  given  to  her  testimony. 

Complaint  is  made  of  the  giving  of  instructions  2,  3,  6, 
7,  8  and  10  on  behalf  of  the  People.  Instruction  No.  2 
stated,  in  the  language  of  the  statute,  that  an  assault  with 
intent  to  commit  murder,  mayhem,  robbery,  larceny  or 
other  felony  shall  subject  the  offender  to  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than  fourteen 
years.  The  eighth  instruction  was  to  the  effect  that  if  the 
jury  believed  plaintiff  in  error  made  an  assault  upon  Mrs. 
Weller  with  intent  to  forcibly  ravish  her  they  should  find 
him  guilty  of  an  assault  with  intent  to  commit  rape.  The 
giving  of  these  instructions  cannot  be  said  to  have  been 
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prejudicial  to  plaintiff  in  error,  but  under  the  state  of  the 
record  neither  of  them  should  have  been  given.  It  is  un- 
doubtedly true  that  under  an  indictment  for  rape  the  de- 
fendant may  be  found  guilty  of  an  assault  with  intent  to 
commit  rape,  as  the  higher  and  more  atrocious  crime  em- 
braces all  the  elements  of  the  lesser  offense.  It  is  only, 
however,  in  cases  where  the  evidence  requires  or  permits  it, 
that  the  jury  may  convict  of  the  crime  of  assault  with  in- 
tent to  commit  rape  under  an  indictment  charg;jng  the  crime 
of  rape.  {Priivdeville  v.  People,  42  111.  217.)  In  this  case, 
if  the  jury  believed  any  crime  had  been  committed  they 
would  not  have  been  warranted  in  indulging  a  doubt  that 
the  crime  committed  was  rape  and  not  an  assault  with  in- 
tent to  commit  rape.  The  testimony  of  the  two  children, 
if  believed,  was  conclusive  that  the  act  of  sexual  intercourse 
had  been  complete,  and  if  the  jury  believed  that  this  assault 
had  been  committed  forcibly  and  against  the  will  of  Mrs. 
Weller  they  could  have  returned  no  other  verdict  than  that 
of  guilty  of  rape.  These  two  instructions  simply  amounted 
to  an  invitation  to  the  jury  to  return  a  compromise  verdict, 
which  the  facts  would  not  warrant.  They  had  no  place  in 
the  series  and  should  not  have  been  given. 

It  is  urged  that  the  third  instruction  given  for  the  Peo- 
ple is  erroneous  in  that  it  omits  to  state  the  age  and  sex 
of  Mrs.  Weller.  The  indictment  alleges  that  Mrs.  Weller 
was  a  female,  the  proof  is  undisputed  that  she  was  a  female, 
and  this  instruction  is  not  subject  to  the  criticism  made. 

Complaint  is  made  of  instruction  No.  6  on  the  ground 
that  other  instructions  had  already  been  given  stating  the 
same  proposition  of  law  there  laid  down.  The  court  would 
have  been  warranted  in  refusing  to  give  the  instruction  on 
the  ground  that  it  was  a  mere  repetition,  but  it  was  not 
error  to  give  it. 

The  objection  to  instruction  No.  7  is,  that  it  calls  par- 
ticular attention  to  the  facts  testified  to,  such  as  the  taking 
of  Mrs.  Weller  forcibly  out  of  the  buggy,  throwing  her  up- 
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on  the  ground  and  forcibly  having  carnal  knowledge  of  her. 
This  instruction  is  unobjectionable  and  was  properly  given. 

Instruction  No.  lo  is  objected  to  upon  the  ground  that 
it  is  an  attempt  to  minimize  and  destroy  the  purpose  for 
which  evidence  of  good  reputation  is  permitted.  The  in- 
struction is  substantially  the  same  as  the  one  approved  in 
Hirschman  v.  People,  loi  111.  568,  and  it  was  not  error  to 
give  it. 

For  the  reasons  indicated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  L.  Beeler  et  al.  Defendants  in  Error,  vs.  James 
B.  Barringer,  Exr.,  Plaintiff  in  Error. 

Opinion  filed  December  21,  ipn. 

1.  Wills — right  to  elect  a  conversion  or  re-conversion  does  not 
depend  upon  right  to  present  enjoyment.  The  right  of  a  devisee 
to  elect  a  conversion  or  re-conversion  of  money  into  land  or  land 
into  money  is  not  dependent  upon  the  devisee's  right  to  the  present 
enjoyment  of  the  gift  at  the  time  the  election  is  made. 

2.  Same — right  to  elect  a  re-conversion  cannot  *def eat  time  for 
distribution.  The  right  of  a  devisee  to  elect  to  take  the  land  in- 
stead of  the  proceeds  of  the  sale  thereof  defeats  the  intention  of 
the  testator  to  distribute  his  estate  in  money,  but  it  cannot  defeat 
his  intention  as  to  the  time  for  distribution,  so  as  to  give  the  bene- 
ficiaries the  use  and  enjoyment  of  the  gift  at  an  earlier  period 
than  if  no  election  had  been  made. 

3.  Same — when  equity  may  direct  a  re-conversion.  Where  a 
will  devises  the  residue  of  the  testator's  property  to  the  executor, 
with  directions  to  convert  the  land  and  personalty  into  money  and 
divide  the  proceeds  among  the  testator's  four  children  as  they  re- 
spectively become  of  age,  a  court  of  equity  may  direct  a  re-con- 
version so  that  the  children  will  retain  the  land  even  though  some 
of  them  are  minors,  if  they  all  agree  thereto  and  it  appears  to  be 
for  their  best  interests;  but  in  such  case  the  control  and  manage- 
ment of  the  land  should  be  left  in  the  hands  of  the  executor,  as 
trustee,  until  the  time  for  distribution. 
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Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Amos  Mii^ler,  and  D.  R.  Kinder,  for  plaintiff  in  error. 

J.  T.  BuLLiNGTON,  and  Lane  &  Cooper,  for  defend- 
ants in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  sued  out  to  review  a  decree  of 
the  circuit  court  of  Montgomery  county  for  the  re-conver- 
sion of  personal  property  into  real  estate. 

It  appears  from  the  allegations  of  the  amended  bill  that 
Joseph  Beeler  died  testate  February  4,  1907.    He  left  sur- 
viving him  Frances  E.  Beeler,  his  widow,  and  William  L. 
Beeler,  Bertie  E.  Beeler,  Delia  P.  Beeler  and  Joseph  E.  Bee- 
ler, his  only  children  and  heirs-at-law.     At  the  time  ot 
Joseph  Beeler's  death,  besides  a  considerable  amount  of 
personal  property,  he  owned  a  homestead  in  the  city  of 
Hillsboro  whereon  he  resided  with  his  family,  and  also  two 
farms  in  Montgomery  county, — one  of  320  acres  and  the 
other  of  97  acres.    By  the  second  paragraph  of  his  will  he 
gave  his  widow  the  homestead  and  $3000  in  money  in  lieu 
of  all  interest  she  might  otherwise  have  in  his  estate  as  his 
widow.     By  the  third  paragraph  he  gave  his  oldest  son, 
William  L.  Beeler,  $1000,  to  be  paid  to  him  on  his  arriving 
at  the  age  of  twenty-one  years.    By  the  fourth  paragraph 
the  testator  devised  the  residue  of  his  estate  to  James  B. 
Barringer  (whom  he  nominated  in  the  will  as  executor)  in 
trust,  with  directions  to  convert  the  personal  estate  into 
money  as  soon  after  the  testator's  death  as  could  be  done 
consistently  with  the  best  interests  of  the  estate.    The  tes- 
tator directed  that  the  executor  or  trustee  keep  the  farm 
of  320  acres  rented  until  such  time  as  in  the  judgment  of 
said   executor  it  could  be  sold  for  the  best  price,  but  the 
will   directed  that  it  be  sold  within  three  years  after  the 
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testator's  death.  The  testator  expressed  a  desire  that  the 
other  farm  should  be  kept  so  that  his  sons  might  have  land 
to  farm,  but  authorized  its  sale  at  such  time  as  the  execu- 
tor might  deem  best.  The  will  directed  that  the  testator's 
property,  and  his  personal  estate,  should  be  reduced  to 
money,  and  after  the  payment  of  the  legacies  to  his  widow 
and  oldest  son  it  be  divided  into  four  equal  parts,  and  one 
part  paid  to  each  of  his  four  children  as  they  arrived  at  the 
age  of  twenty-one  years,  respectively.  The  will  further  di- 
rected that  the  executor  or  trustee  keep  the  proceeds  of  the 
sale  invested  in  safe  securities,  at  tlie  best  rate  of  interest 
obtainable,  until  the  time  for  distribution.  All  four  of  the 
testator's  children  were  complainants  in  the  bill.  Three  of 
them,  being  minors,  appeared  by  their  guardian,  L.  V.  Hill, 
who  had  been  duly  appointed  by  the  probate  court  of  Mont- 
gomery county  and  had  qualified  as  such  guardian.  Wil- 
liam L.  Beeler,  the  oldest  son,  is  an  adult.  Bertie  E.  Bee- 
ler was  seventeen,  Delia  P.  Beeler  thirteen  and  Joseph  E. 
Beeler  ten  years  of  age  at  the  time  of  the  hearing  in  the 
circuit  court.  The  bill,  after  describing  the  land  and  the 
purposes  for  which  it  was  being  used,  alleged  that  it  was 
for  the  best  interest  of  all  four  of  the  children  to  have, 
own  and  enjoy  the  land,  rather  than  the  money  that  might 
arise  from  the  sale  by  the  executor;  that  all  four  of  said 
children  of  the  testator  had  signed  a  writing  electing  to 
take  the  land  instead  of  the  proceeds  of  its  sale;  that  said 
writing  was  also  signed  by  the  guardian  of  the  minor  chil- 
dren ;  that  it  was  under  seal,  acknowledged  before  a  notary 
public  and  recorded  in  the  office  of  the  recorder  of  deeds; 
that  the  guardian  had  reported  said  election  to  the  probate 
court  and  the  same  had  been  approved  by  said  court.  The 
bill  further  alleged  that  the  executor  threatened  to  and  had 
given  notice  that  he  would  sell  the  land  at  public  sale  on  a 
day  named,  and  prayed  that  he  be  enjoined  from  making 
such  sale  and  that  the  court  confirm  the  election  of  com- 
plainants to  take  the  land  or  make  the  election  for  the 
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minors,  if  necessary,  and  that  the  executor  be  decreed  to 
release,  by  quit-claim,  all  interest  in  said  land  as  executor 
or  trustee.  A  temporary  injunction  was  granted,  and  after 
a  hearing  upon  bill,  answer  and  replication  the  court  en- 
tered a  decree  in  accordance  with  the  prayer  of  the  bill. 
The  executor  has  sued  out  this  writ  of  error  to  review  that 
decree. 

There  is  no  controversy  upon  the  proposition  that  un- 
der the  will  the  defendants  in  error  took  no  title  to  the 
land;  that  where  land  is  devised  and  by  the  terms  of  the 
will  is  directed  to  be  converted  into  money  and  the  money 
distributed  to  the  devisees  and  legatees,  it  is  a  devise  of 
money  and  not  of  land.  Neither  is  there  any  controversy 
that  under  such  a  devise,  if  the  devisees  are  under  no  dis- 
ability and  all  agree  to  do  so,  they  may  elect  to  take  the 
land  instead  of  the  money.  Plaintiff  in  error  also  concedes 
that  a  "court  of  equity  may,  if  it  appears  to  be  to  the  ad- 
vantage of  an  infant,  direct  a  re-conversion  in  his  behalf,  if 
at  the  time  of  such  re-conversion  the  infant  is  presently  en- 
titled to  the  fund."  It  is  contended,  however,  that  the  right 
to  elect  a  re-conversion  only  exists  where  the  beneficiary, 
whether  adult  or  minor,  is  entitled  to  the  present  enjoy- 
ment of  the  fund  or  property. 

By  the  will  of  their  father  defendants  in  error  would 
become  entitled  to  the  possession  and  use  of  the  gift  upon 
their  respectively  attaining  the  age  of  twenty-one  years. 
But  one  of  them  had  arrived  at  that  age  when  the  bill  in 
this  case  was  filed  and  the  decree  entered  thereon,  and 
the  youngest  was  but  ten  years  old.  We  do  not  think  the 
right  of  a  devisee  to  elect  a  conversion  or  re-conversion  of 
money  into  land  or  land  into  money  is  dependent  upon  his 
right  to  the  present  enjoyment  of  the  gift  at  the  time  the 
election  is  made.  It  is  true,  there  is  a  dictum  to  the  con- 
trary in  Hetsel  v.  Barber,  69  N.  Y.  11,  but  the  question  was 
not  involved  in  that  case.  In  Hale  v.  Hale,  146  111.  227, 
and  Gorman  v.  Mullins,  172  id.  349,  a  conversion  of  land 
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into  money  before  certain  beneficiaries  were  entitled  to  the 
enjoyment  of  the  gift  was  sustained.  In  the  Hale  case  the 
testator  was  a  resident  of  the  State  of  Massachusetts.  He 
left  a  large  estate,  consisting  of  real  and  personal  property. 
Some  of  his  real  estate  was  situated  in  the  city  of  Chicago. 
Among  other  things,  the  will  provided  for  the  payment  of 
life  annuities  of  different  amounts  to  a  number  of  persons, 
relatives  of  the  testator,  and  at  the  death  of  the  last  annui- 
tant the  residue  of  the  estate,  together  with  the  accumulated 
interest,  was  to  be  equally  divided  among  the  testator's 
grandchildren.  The  executors  and  trustees  under  the  will 
filed  a  bill  to  sell  the  land  belonging  to  said  estate  situated 
in  this  State,  and  alleged  that  it  was  non-productive  and 
was  causing  great  expense  in  taxes  and  special  assessments, 
and  that  it  was  to  the  best  interest  of  all  parties  interested 
that  it  be  converted  into  money  for  their  benefit.  Three 
of  the  parties  interested  in  the  distribution  of  the  estate 
at  the  death  of  all  the  annuitants  were  minors  and  several 
of  the  annuitants  were  living  at  the  time  the  bill  was  filed. 
The  circuit  court  decreed  a  sale  of  the  Illinois  land.  The 
case  was  brought  to  this  court  for  review  and  the  decree 
of  the  circuit  court  was  affirmed.  In  the  opinion  the  rule 
of  conversion  and  re-conversion  is  elaborately  discussed 
and  many  authorities  cited  and  reviewed.  Among  other 
things  the  court  said,  on  page  249:  **The  next  question  is 
whether  the  court  below,  sitting  as  a  court  of  chancery,  had 
the  power  to  authorize  the  sale  of  the  lands  in  question 
and  the  re-investment  of  the  proceeds.  Decisions  are  to  be 
found  in  the  English  reports  which  hold  that  courts  of 
equity  have  no  power,  by  virtue  of  their  general  jurisdic- 
tion over  minors,  to  order  the  sale  of  the  minor's  real  estate 
for  the  purpose  of  education,  maintenance  or  investment, 
and  that  is  probably  the  prevailing  doctrine  in  England. 
The  same  rule  seems  to  have  been  adopted  by  some  of  the 
courts  of  this  country.  The  principal  reason  for  denying 
this  jurisdiction  in  England  appears  to  be,  that  by  changing 
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the  nature  of  the  minor's  estate  from  real  to  personal  or 
from  personal  to  real,  the  rights  of  third  persons  who  will 
be  entitled  in  case  of  the  minor's  death  will  be  materially 
affected,  as  in  that  country  real  and  personal  property  de- 
scend in  different  channels.  That  reason,  it  is  very  mani- 
fest, does  not  obtain  in  this  country,  as  here  both  species 
of  property  go  by  descent  or  distribution  to  the  same  per- 
sons. The  interference  of  the  court,  therefore,  in  sanction- 
ing a  conversion  of  the  property  from  real  to  personal  or 
from  personal  to  real  does  not  materially  affect  the  rights 
of  the  persons  who,  in  case  of  the  minor's  death,  may  be- 
come entitled  to  succeed  to  his  estate.  But  even  in  Eng- 
land cases  are  to  be  found  where  the  power  to  authorize  a 
change  in  the  nature  of  the  estate  of  minors  has  been  exer- 
cised and  upheld,  where  such  changes  were  manifestly  for 
the  minor's  benefit.  (See  Inwood  v.  Turner,  i  Ambler, 
417;  Barl  of  Winchelsea  v.  Norcliff,  1  Vern.  434.)  In  this 
country,  from  an  early  day,  courts  of  the  highest  respecta- 
bility have  refused  to  follow  the  English  rule,  and  have 
held  that  where  it  is  for  the  benefit  of  the  minor,  courts 
of  equity  have  the  power,  by  virtue  of  their  general  juris- 
diction over  the  estates  of  minors  and  others  under  disabil- 
ity, to  authorize  a  change  from  real  to  personal  and  from 
personal  to  real."  In  Gorfnan  v.  MtUlins,  supra,  the  devise 
was  of  real  estate  to  the  testator's  sister,  two  full  brothers 
and  a  half  brother,  to  hold  and  rent  and  divide  the  annual 
net  income  equally  among  them  until  a  nephew  and  niece 
of  the  testator  arrived  at  the  age  of  twenty-one,  when  the 
property  was  to  be  turned  over  to  them.  The  half  brother 
died  and  one  of  the  other  brothers  released  his  interest  in 
the  property  to  his  brother  and  sister  before  the  nephew 
and  niece  became  twenty-one  years  of  age.  The  brother 
and  sister,  who  were  entitled  to  all  the  net  income  from 
the  property,  filed  a  bill  alleging  that  the  property  was  rap- 
idly deteriorating  in  value;  that  it  was  of  no  rental  value, 
and  would  continue  to  decrease  until  the  nephew  and  niece 
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arrived  at  the  age  of  twenty-one.  The  bill  alleged  it  could 
be  sold  for  a  fair  value  for  manufacturing  purposes,  and 
prayed  that  complainants  be  authorized  to  sell  it  and  invest 
the  proceeds  in  interest-bearing  securities  for  their  benefit 
and  the  benefit  of  the  nephew  and  niece.  The  nephew  and 
niece  were  made  defendants  to  the  bill.  A  decree  was  en- 
tered authorizing  the  sale  of  the  property  by  the  brother 
and  sister  of  the  testator  and  the  investing  of  the  proceeds 
until  the  nephew  and  niece  arrived  at  the  age  of  twenty- 
one,  when  the  brother  and  sister  were  directed  to  turn  over 
the  proceeds  of  the  sale,  without  interest,  to  the  nephew 
and  niece,  in  equal  shares.  The  nephew  and  niece  brought 
the  case  to  this  court  by  writ  of  error  and  this  court  af- 
firmed the  decree  of  the  circuit  court. 

In  both  these  cases,  when  the  conversion  occurred  there 
were  minors  who  were  interested  in  the  gifts  when  the  time 
for  distribution  should  arrive,  but  the  time  for  the  distribu- 
tion and  the  enjoyment  of  the  gifts  by  the  minors  had  not 
arrived  when  the  conversion  was  authorized.  While  in 
those  cases  there  was  a  conversion  of  land  into  money,  the 
law  is  equally  applicable  to  a  re-conversion  of  money  into 
land.  The  principles  are  the  same.  There  is  this  difference 
between  the  Hale  and  Gorman  cases  and  the  case  at  bar: 
In  neither  of  those  cases  was  the  gift  accelerated,  and  the 
minors  for  whose  benefit,  among  others,  the  conversion  was 
decreed  did  not  go  into  the  possession  or  enjoyment  of  the 
gift  immediately  upon  the  property  becoming  converted, 
while  in  this  case  the  decree  perpetually  enjoins  the  ex- 
ecutor from  selling  the  land,  and  directs  him  to  release  to 
them,  by  quit-claim,  all  right  or  interest  in  its  control  or 
enjoyment. 

We  are  of  opinion  there  was  no  error  in  decreeing  a 
re-conversion  and  enjoining  the  sale  of  the  land,  but  tliat 
part  of  the  decree  directing  the  trustee  and  executor  to  re- 
lease and  turn  the  land  over  to  the  minors  at  once  was  er- 
roneous.   The  duty  was  imposed  by  the  will  upon  the  trus- 
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tee  of  managing  and  controlling  the  property  of  the  minors 
until  they,  respectively,  arrived  at  the  age  of  twenty-one 
years.  Until  the  land  was  sold  he  was  to  manage  and  con- 
trol the  land,  and  when  it  was  sold  the  proceeds  were  to 
be  invested  by  him  in  safe  securities  at  the  best  rate  of 
interest  obtainable,  and  kept  so  invested  by  him  until  the 
time  fixed  for  distribution  arrived.  Re-conversion  defeats 
the  distribution  of  the  testator's  property  in  money,  but  the 
right  of  re-conversion  does  not  carry  with  it  the  right  to 
defeat  the  will  of  the  testator  that  the  possession  and  en- 
joyment of  the  property  should  be  postponed  until  the 
beneficiaries,  respectively,  became  twenty-one  years  old. 
Under  the  evidence  the  chancellor  was  justified  in  conclud- 
ing that  it  was  for  the  best  interests  of  the  minor  defend- 
ants in  error  that  they  take  the  land  instead  of  the  proceeds 
of  its  sale,  but  the  election  to  do  so  did  not  authorize  a 
disregard  of  the  will  fixing  the  time  at  which  the  bene- 
ficiaries should  come  into  its  enjoyment.  The  control  and 
management  of  the  property  of  the  minor  defendants  in 
error  should  be  left  in  the  trustee  until  the  time  fixed  by 
tlie  will  for  distribution. 

The  decree,  therefore,  for  re-conversion  and  enjoining 
the  sale  of  the  land  by  the  executor  and  trustee  will  be 
affirmed,  but  that  part  of  said  decree  directing  the  executor 
and  trustee  to  quit-claim  and  release  the  property  to  the 
beneficiaries  will  be  reversed  and  the  cause  will  be  re- 
manded to  the  circuit  court,  with  directions  to  enter  a  de- 
cree in  accordance  with  the  views  expressed  in  this  opinion. 
The  costs  of  this  appeal  will  be  taxed  to  the  executor,  to 
be  paid  in  due  course  of  administration. 

Affirmed  in  part,  reversed  in  part  and  remanded. 
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The;  People  ex  rel.  W.  W.  Gifford,  County  Collector,  Ap- 
pellee, vs.  Augustus  J.  Belz  et  al.  Appellants. 

Opinion  filed  December  21,  igii, 

1.  Special  assessments — what  objections  cannot  be  made  on 
application  for  judgment  and  order  of  sale.  On  an  application  for 
judgment  and  order  of  sale  for  a  delinquent  special  assessment  no 
objection  can  be  made  which  could  have  been  raised  on  the  ap- 
plication for  judgment  of  confirmation  unless  such  objection  goes 
to  the  jurisdiction  to  enter  the  judgment  of  confirmation;  and  the 
lack  of  jurisdiction  must  appear  upon  the  face  of  the  record. 

2.  Same — what  matters  do  not  go  to  jurisdiction  to  confirm  an 
assessment.  The  facts  that  the  record  of  the  confirmation  proceed- 
ings does  not  show  that  an  affidavit  had  been  filed  showing  ser- 
vice of  notice  of  the  passage  of  a  sidewalk  ordinance  or  that  the 
property  owners  were  given  forty  days  in  which  to  build  the 
walks  cannot  be  urged  for  the  first  time  on  application  for  judg- 
ment and  order  of  sale,  as  such  matters  do  not  go  to  the  juris- 
diction of  the  court  to  determine  the  question  whether  or  not  the 
assessment  should  be  confirmed. 

3.  Same — conclusiveness  of  confirmation  judgment  is  the  same 
although  it  is  rendered  by  default.  The  fact  that  a  confirmation 
judgment  is  rendered  by  default,  after  notice,  does  not  affect  the 
conclusiveness  of  such  judgment  as  to  objections  which  might 
have  been  urged  in  the  proceeding  for  confirmation. 

Appeal  from  the  County  Court  of  Will  county;  the 
Hon.  George  J.  Cowing,  Judge,  presiding. 

Fred  Moriarty,  for  appellants. 

William  C.  Mooney,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  application  by  the  county  treasurer  and 
ex  officio  collector  of  Will  county,  in  the  county  court  of  said 
county,  for  judgment  and  order  of  sale  against  certain  lots 
belonging  to  appellants,  situated  in  the  city  of  Joliet,  to  pay 
a  special  assessment  levied  under  the  Local  Improvement 
act  to  pay  for  the  construction  of  a  five-foot  cement  side- 
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walk  on  each  side  of  a  portion  of  Richards  and  Taylor 
streets,  in  said^city.  The  appellants  appeared  and  filed  ob- 
jections to  judgment  and  order  of  sale,  which  were  over- 
ruled and  judgment  and  order  of  sale  were  entered,  and 
this  appeal  followed. 

The  objections  urged  are,  that  it  was  not  made  to  ap- 
pear in  the  confirmation  proceedings  that  an  affidavit  of 
service  of  notice  of  the  passage  of  the  sidewalk  ordinance 
within  ten  days  after  its  passage  had  been  filed  with  the 
official  report  of  such  assessment,  as  provided  in  section  34 
of  the  Local  Improvement  act,  or  that  the  appellants  had 
been  given  forty  days  in  which  to  construct  the  sidewalk 
in  front  of  their  property  before  proceedings  to  spread 
such  assessment  w^ere  commenced  in  the  county  court. 

Section  34,  so  far  as  it  is  material,  reads  as  follows: 
"Whenever  any  ordinance  shall  provide  only  for  the  build- 
ing or  renewing  of  any  sidewalk,  the  owner  of  any  lot  or 
piece  of  land  fronting  on  such  sidewalk  shall  be  allowed 
forty  (40)  days  after  the  time  at  which  the  said  ordinance 
shall  take  effect  in  which  to  build  or  renew  such  sidewalk 
opposite  to  his  land,  and  thereby  relieve  the  same  from  as- 
sessment: Provided,  the  work  so  to  be  done  shall  in  all 
respects  conform  to  the  requirements  of  such  ordinance. 
Notice  of  the  passage  of  such  ordinance  shall  be  sent  by 
mail  within  ten  days  after  such  passage  to  the  person  who 
paid  the  taxes  on  said  premises  for  the  preceding  year,  if 
he  or  they  can  be  found  in  said  county,  and  also  a  like 
notice  addressed  to  the  'occupant'  of  said  property,  if  the 
same  be  at  such  time  actually  occupied,  and  an  affidavit  of 
sucii  service  shall  be  filed  with  the  official  report  of  such 
assessment  Such  affidavit  shall  be  prima  facie  evidence  of 
a  compliance  with  said  requirements."  (Kurd's  Stat.  1909, 
p.  462,) 

The  law  is  well  settled  that  no  objection  to  an  assess- 
ment call  be  made  on  application  for  judgment  and  order 
of  sale  which  could  have  been  raised  on  the  application  for 
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confirmation  unless  it  goes  to  the  jurisdiction  of  the  court 
to  enter  the  judgment  of  confirmation,  (Phillips  v.  People, 
218  111.  450,)  and  which  lack  of  jurisdiction  must  appear 
upon  the  face  of  the  record.  (People  v.  Martin,  243  111. 
284.)  In  this  case  the  record  of  the  proceedings  to  con- 
firm the  assessment  were  introduced  in  full,  from  which  it 
appeared  that  those  proceedings  were  regular  throughout 
and  that  the  county  court  rightfully  rendered  the  judgment 
of  confirmation,  unless  it  was  lacking  in  jurisdiction  by 
reason  of  the  fact  that  the  affidavit  of  service  provided  for 
by  section  34  was  not  filed  with  the  official  report  of  the 
assessment  and  that  proof  was  not  made  before  confirma- 
tion that  the  appellants  had  had  forty  days  in  which  to 
construct  the  sidewalk  in  front  of  their  property  before  the 
proceedings  for  confirmation  were  commenced.  The  stat- 
ute conferred  upon  the  county  court  jurisdiction  of  the  con- 
firmation of  special  assessments,  and  the  application  for 
confirmation  of  this  particular  assessment  conferred  juris- 
diction upon  the  county  court  of  this  assessment  and  the 
giving  of  the  statutory  notice  authorized  the  county  court  to 
proceed  to  confirm  the  assessment.  The  questions,  there- 
fore, as  to  whether  proper  proof  was  made  of  the  service 
of  notice  of  the  passage  of  the  ordinance,  or  whether  the 
appellants  were  given  the  statutory  period  allowed  to  con- 
struct the  sidewalk  in  front  of  their  property  before  the 
confirmation  proceedings  were  commenced,  were  questions 
which  could  have  been  properly  raised  in  the  county  court 
upon  the  application  for  confirmation.  While  it  may  be 
true  that  proper  proof  of  notice  of  the  passage  of  the  ordi- 
nance was  not  filed  and  the  appellants  were  not  given  the 
statutory  period  in  which  to  construct  the  sidewalk,  these 
questions  did  not  go  to  the  jurisdiction  of  the  court  to  hear 
and  determine  the  question  whether  the  assessment  should 
be  confirmed.  Had  the  appellants  raised  the  questions  now 
sought  to  be  raised  and  they  had  been  decided  adversely  to 
their  contention  upon  the  application  for  confirmation,  tliey 
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could  have  had  those  questions  reviewed  in  a  direct  pro- 
ceeding. They  cannot,  however,  have  them  reviewed  on 
an  application  for  judgment  and  order  of  sale  for  the  non- 
payment of  the  assessment,  as  that  would  be  to  review 
them  in  a  collateral  proceeding.  The  fact  that  the  judg- 
ment of  confirmation  was  rendered  by  default  can  make  no 
difference.  The  appellants  had  notice  of  the  application 
for  confirmation,  and  they  were  then  required  to  appear 
and  raise  all  questions  which  they  desired  to  raise  which 
showed  the  assessment  ought  not  be  confirmed  and  which 
did  not  go  to  the  jurisdiction  of  the  court,  and  if  they 
failed  to  appear  and  a  judgment  of  confirmation  was  en- 
tered against  their  lands  they  and  their  property  are  bound 
by  that  judgment.  Clearly,  if  the  appellants  had  appeared 
and  objected  to  confirmation  on  the  grounds  now  urged 
against  the  judgment  and  order  of  sale,  and  their  conten- 
tions had  been  overruled  and  the  assessment  confirmed,  they 
would  have  been  barred.  In  that  event  it  must  be  conceded 
the  county  court  would  have  had  jurisdiction  to  pass  upon 
the  questions  now  raised,  and  the  jurisdiction  of  a  court 
cannot  rest,  so  far  as  the  questions  decided  are  concerned, 
upon  which  way  those  questions  are  decided. 

We  therefore  conclude  that  the  county  court  had  ju- 
risdiction to  confirm  the  assessment,  and  that  the  questions 
whether  there  was  proof  of  notice  as  required  by  section  34, 
or  whether  the  appellants  were  given  the  statutory  period 
in  which  to  construct  the  sidewalk,  cannot  properly  be  re- 
viewed upon  the  application  for  judgment  and  order  of  sale. 
The  county  court  did  not,  therefore,  err  in  rendering  the 
judgment  appealed  from. 

The  judgment  of  the  county  court  of  Will  county  will 

Judgment  ofHrtned. 
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WiivUAM  Leonard  et  al.  Plaintiffs  in  Error,  vs.  Joseph 
Garland  et  al.  Defendants  in  Error. 

Opinion  filed  December  21,  ipii. 

1.  Injunction — when  question  whether  court  erred  in  denying 
a  motion  for  temporary  injunction  is  not  involved.  The  question 
whether  the  court  erred  in  denying  a  motion  for  a  temporary  in- 
junction is  not  involved  on  appeal  from  an  order  dismissing  the 
bill  at  a  subsequent  term,  where  there  is  no  certificate  of  evidence 
in  the  record  showing  what  facts  were  before  the  court  on  the 
hearing  of  the  motion. 

2.  Same — when  denial  of  motion  for  temporary  injunction  may 
be  treated  as  a  final  disposition  of  case.  The  denial  of  a  motion 
for  a  temporary  injunction  on  a  bill  filed  only  for  in  junctional  re- 
lief may  be  treated  as  a  final  disposition  of  the  case,  where  there 
is  no  equity  in  the  bill  and  it  is  apparent  that  it  cannot  be  made 
good  by  amendment. 

3.  Same — when  a  bill  states  a  good  cause  for  equitable  relief. 
A  bill  showing,  by  proper  averments,  that  drainage  commissioners 
have  fraudulently  conspired  with  a  contractor  to  pay  such  con- 
tractor a  large  amount  from  public  funds  for  worthless  tile  work 
the  contractor  is  putting  in,  in  violation  of  the  contract  for  such 
work,  states  a  good  cause  for  equitable  relief,  and  a  court  of  equity 
may,  by  injunction,  prevent  such  illegal  use  of  the  public  funds. 

4.  Same — when  dismissal  of  bill  cannot  be  sustained  as  having 
been  for  want  of  equity.  The  mere  fact  that  a  motion  for  a  tem- 
porary injunction  was  denied  does  not  warrant  the  assumption 
that  the  dismissal  of  the  bill  at  a  subsequent  term,  on  motion  of 
the  defendant,  was  for  reasons  disclosed  on  the  hearing  of  the  mo- 
tion for  a  temporary  injunction,  where  the  facts  shown  on  such 
hearing  are  not  preserved  for  review,  and  the  bill,  on  its  face, 
states  a  good  cause  for  equitable  relief. 

5.  Practice — when  bill  should  not  be  dismissed  on  motion  of 
defendant.  Where  a  bill  states  a  good  cause  for  equitable  relief 
it  is  error  to  dismiss  the  bill  on  mere  motion  of  the  defendant  un- 
less the  complainant  has  been  guilty  of  inexcusable  delay  in  prose- 
cuting the  suit. 

6.  Same — pozver  to  dismiss  suit  for  want  of  prosecution  should 
be  exercised  reasonably.  The  power  of  the  court  to  dismiss  a  suit 
in  chancery  for  want  of  prosecution  must  be  exercised  reasonably 
and  with  due  regard  to  the  rights  of  litigants,  and  it  is  error  to 
dismiss  a  bill,  on  motion  of  the  defendant  and  over  the  objection 
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of  the  complainant,  before  the  case  is  reached  for  trial,  where  the 
bill  states  a  good  cause  for  equitable  relief  and  no  rule  has  been 
entered  requiring  the  complainant  to  take  any  steps  toward  the 
final  disposition  of  the  case. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Richard  M.  Skin- 
ner, Judge,  presiding. 

Butters  &  Armstrong,  for  plaintiflFs  in  error. 

John  Gari^and,  D.  L.  Dunavan,  and  CharlKS  S. 
CuLLEN,  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Raintiffs  in  error,  who  are  owners  of  land  in  Drainage 
District  No.  i  of  the  towns  of  Freedom  and  Ophir,  in 
LaSalle  county,  filed  their  bill  in  the  circuit  court  of  that 
county  October  29,  1908,  against  the  drainage  commission- 
ers and  the  Northwestern  Clay  Manufacturing  Company, 
for  an  injunction  to  restrain  them  from  proceeding  with 
the  construction  of  a  tile  drain  contrary  to  the  specifica- 
tions for  the  work.  On  November  5,  1908,  plaintiffs  in  er- 
ror moved  for  a  temporary  injunction  and  the  hearing  was 
set  for  November  14.  On  that  date  the  commissioners  of 
the  district  and  the  manufacturing  company  filed  their  sev- 
eral answers.  Affidavits  appear  to  have  been  filed  by  the 
parties,  and  upon  hearing  the  motion  for  a  temporary  in- 
junction was  denied.  No  further  action  was  taken  at  that 
time  and  nothing  further  was  done  at  the  succeeding  Janu- 
ary and  March  terms  of  court.  On  July  7,  1909,  at  the 
June  term,  defendants  in  error  entered  a  motion  to  dismiss 
the  bill,  which  .was  allowed  and  the  bill  dismissed.  From 
the  order  dismissing  the  bill  plaintiffs  in  error  appealed  to 
the  Appellate  Court  for  the  Second  District,  where  tlie  de- 
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cree  of  the  circuit  court  was  affirmed.    The  record  has  been 
brought  here  for  review  by  writ  of  certiorari. 

The  bill  was  for  injunction,  only.  Plaintiffs  in  error 
contend  the  motion  to  dismiss  should  be  treated  as  a  gen- 
eral demurrer  to  the  bill  and  be  denied  unless  the  bill  shows 
a  want  of  equity  upon  its  face.  Whether  the  court  erred  in 
refusing  the  preliminary  injunction  is  not  involved  at  this 
time.  There  is  no  certificate  of  evidence  in  the  record 
showing  what  facts  were  before  the  court  on  the  hearing  of 
the  preliminary  motion.  Reasons  may  have  existed  which 
would  justify  the  court  in  refusing  the  temporary  injunc- 
tion other  than  a  failure  of  the  bill  to  show  a  case  for 
.equitable  relief.  A  motion  to  dissolve  a  temporary  injunc- 
tion for  want  of  equity  in  the  bill,  under  the  rule  estab- 
lished in  this  State,  operates  as  a  demurrer  to  the  bill  and 
is  considered  as  an  admission  of  the  material  allegations 
thereof.  The  decree  dissolving  such  injunction  is,  in  effect, 
a  denial  of  the  relief  sought,  and  the  bill  may  be  at  once 
dismissed  and  the  action  of  the  court  reviewed  on  error, or 
appeal.  (Tittis  v.  Mabee,  25  111.  232;  Shazv  v.  Hill,  67  id. 
455;  ^'wwVA  V.  Kochersperger,  173  id.  201;  Weaver  v. 
Poyer,  70  id.  567;  Heinroth  v.  Kochersperger,  173  id. 
205.)  The  same  rule  applies  when  the  injunction  is  the 
only  relief  sought  and  the  motion  to  dissolve  is  heard  upon 
bill,  answer  and  affidavits.  In  such  case  the  dissolution  of 
the  injunction  may  be  treated  as  a  final  disposition  of  the 
cause,  from  which  an  appeal  will  lie.  (High  on  Injunc- 
tions, sec.  1706;  Protit  V.  Lomer,  79  111.  331;  American 
Live  Stock  Commission  Co.  v.  Chicago  Live  Stock  Ex- 
change, 143  id.  210.)  The  practice  is  similar  and  is  fol- 
lowed with  like  results  where  a  court  denies  a  motion  for 
a  preliminary  injunction  on  a  bill  filed  only  for  injunctional 
relief,  where  there  is  no  equity  in  the  bill  and  it  is  apparent 
that  it  cannot  be  made  good  by  amendments.  (Thomas  v. 
Adams,  30  111.  37;  Vieley  v.  Thompson,  44  id.  9;  Hum- 
mert  v.  Schzvab,  54  id.  142;   Brockway  v.  Rowley,  66  id. 
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99;  Grimes  v.  Grimes,  143  id.  550;  Canal  Comrs.  v.  VU- 
lage  of  East  Peoria,  179  id.  214;  Leonard  v.  Arnold,  244 
id.  429.)  It  is  error  to  dismiss  a  bill  which  states  a  good 
cause  for  equitable  relief,  on  the  mere  motion  of  the  op- 
posite party,  unless  the  complainant  has  been  guilty  of  in- 
excusable delay  in  prosecuting  the  suit.  The  power  of  a 
court  to  dismiss  a  suit  for  failure  to  prosecute  it  with  due 
diligence,  where  no  sufficient  cause  is  presented,  exists  in- 
dependently of  statute.  (14  Cyc.  444;  Sanitary  District 
of  Chicago  v.  Chapin,  226  111.  499.)  The  bill  in  this  case 
states  a  good  cause  of  action.  It  shows  by  proper  aver- 
ments that  the  drainage  commissioners  had  fraudulently 
conspired  with  the  Northwestern  Clay  Manufacturing  Com- 
pany to  pay  said  company  more  than  $4000  of  public  funds 
for  worthless  tile  work  that  said  company  was  installing  in 
a  drainage  ditch,  in  violation  of  the  contract  under  which 
the  work  was  being  done.  A  court  of  equity  has  jurisdic- 
tion to  prevent,  by  injunction,  such  improper  and  illegal 
use  of  public  funds.  (Heinroth  v.  Kochersperger,  supra,) 
The  decree  below  cannot  be  sustained  on  the  ground  that 
there  was  no  equity  in  the  bill.  While  the  power  to  dismiss 
a  cause  for  want  of  prosecution,  where  there  has  been  long 
and  unexplained  delay,  is  conceded,  the  power  should  be 
exercised  reasonably  and  with  due  regard  to  the  rights  of 
litigants.  Where  a  case  is  reached  for  trial  regularly  on 
the  call  and  the  plaintiff  fails  to  appear  and  the  defendant 
is  present  insisting  upon  a  disposition  of  the  cause,  the 
court  may  properly  dismiss  the  case  for  want  of  prose- 
cution. {Delano  v.  Bennett,  61  111,  83.)  The  court  may 
also  dismiss  a  cause  for  non-compliance  with  the  rule  en- 
tered against  the  plaintiff  to  file  a  pleading  or  take  some 
other  step  in  the  cause,  where  no  sufficient  excuse  is  given. 
{White  V.  Hogue,  18  111.  150.)  We  do  not  hold  that  there 
may  not  be  other  reasons  than  the  ones  illustrated  by  the 
above  cases  which  would  authorize  a  court  to  dismiss  a 
cause  for  the  want  of  prosecution.     There  is  nothing  in 
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this  record  upon  which  the  decree  can  rest,  unless  it  be  held 
that  the  delay  from  October  29,  1908,  until  the  7th  day 
of  July,  1909,  is  of  itself  evidence  of  such  unreasonable 
delay  as  to  warrant  the  dismissal  of  the  suit  for  that  cause 
alone.  The  case  had  not  been  reached  for  trial.  Plaintiffs 
in  error  were  in  court  and  objected  to  the  dismissal  of 
the  bill.  No  rule  had  been  entered  against  plaintiffs  in  er- 
ror requiring  them  to  take  any  steps  looking  toward  the 
final  disposition  of  the  case.  The  action  of  the  court  be- 
low cannot  be  sustained  on  the  alleged  ground  of  a  failure 
to  prosecute  the  suit  with  due  diligence.  The  court  erred 
in  dismissing  this  bill. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  are  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  proceed  in  conformity 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  ex  rel,  William  D.  Voss  et  al.  Appellees,  vs 
James  D.  O'Connell  et  ai  Appellants. 

Opinion  filed  December  21,  ipii, 

1.  Appeals  and  errors — only  parties  to  a  suit  may  appeal,  but 
a  writ  of  error  is  not  so  limited.  Only  parties  to  a  suit  may  ap- 
peal, as  that  is  a  privilege  conferred  by  statute  and  is  only  given 
to  the  parties,  but  a  writ  of  error  is  not  so  limited  in  its  appli- 
cation, and,  being  a  new  suit,  may  be  prosecuted  as  a  matter  of 
right  in  civil  cases  by  anyone  who  is  a  party  or  privy  to  the  rec- 
ord, or  who  is  injured  by  the  judgment  or  is  competent  to  re- 
lease error. 

2.  Mandamus — Mandamus  act  contemplates  that  rights  of  all 
persons  interested  shall  be  adjudicated  in  one  suit.  The  purpose 
of  the  provision  of  the  Mandamus  act  authorizing  the  court  to  re- 
quire any  person  to  be  made  a  defendant  who  claims  or  appears 
to  the  court  to  have  an  interest  in  the  subject  matter,  is  to  have 
the  rights  of  all  persons  having  or  claiming  an  interest  in  the  sub- 
ject matter  adjudicated  in  one  proceeding. 
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3.  Same — when  policemen  may  sue  out  writ  of  error  to  reverse 
mandamus  judgment.  Police  officers  who  were  originally  made 
defendants  to  a  mandamus  suit  but  against  whom  the  petition  was 
dismissed  by  an  order  entered  nunc  pro  tunc  as  of  the  day  the 
judgment  ordering  the  writ  as  prayed  was  rendered  are  entitled  to 
a  writ  of  error  to  reverse  such  judgment,  even  though  the  judg- 
ment would  not  be  res  judicata  as  to  their  rights  and  interests, 
where  the  effect  of  the  judgment  is  a  decision  that  their  appoint- 
ment is  illegal,  as  in  such  case  they  will  be  directly  benefited  by 
a  reversal.     {WinstanUy  v.  People,  i)2  111.  402,  distinguished.) 

Appeai.  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Superior 
court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge, 
presiding. 

Fyf^E  &  Adcock,  for  appellants. 

HoYNE,  O'Connor  &  Irwin,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellants  sued  out  a  writ  of  error  from  the  Ap- 
pellate Court  for  the  First  District  to  bring  before  that 
court  for  review  the  record  of  a  mandamtis  proceeding  in 
the  superior  court  of  Cook  county,  and  assigned  errors  up- 
on the  record  certified  and  returned  by  the  clerk  of  the 
superior  court..  The  Appellate  Court  refused  to  consider 
the  errors  assigned,  and  dismissed  the  writ  of  error  on  the 
groimd  that  the  appellants  had  no  right  to  the  writ  because 
they  had  no  interest  in  the  subject  matter  of  the  suit  and 
were  not  affected  by  the  judgment.  The  Appellate  Court 
granted  a  certificate  of  importance  and  an  appeal  to  this 
court 

The  appellees,  William  D.  Voss,  Robert  J.  Blaney,  John 
J.  Gavin  and  John  Q.  Reilly,  filed  their  petition  for  mcm^ 
damus  in  the  superior  court,  and  the  amended  petition  made 
the  city  of  Chicago,  the  civil  service  commissioners,  the  su- 
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perintendent  of  police,  the  city  comptroller,  the  appellants, 
(thirty-four  police  officers,)  and  ten  other  policemen,  de- 
fendants. The  amended  petition  represented  that  the  peti- 
tioners were  policemen  of  the  city  of  Chicago;  that  prior 
to  November  9,  1906,  the  civil  service  commissioners,  in 
the  classification  of  positions  in  the  police  department,  had 
kept  three  separate  lists  for  detective  sergeants,  patrol  ser- 
geants and  desk  sergeants;  that  Voss,  Blaney  and  Gavin 
had  taken  promotional  examinations  for  the  position  of 
desk  sergeant  and  secured  a  percentage  which  entitled  them 
to  be  placed  on  the  eligible  list  for  that  position,  which  was 
done;  that  Reilly  had  taken  a  promotional  examination 
for  the  position  of  patrol  sergeant  and  secured  a  percentage 
which  entitled  him  to  be  placed  on  that  eligible  list,  which 
was  done;  that  on  said  November  9,  1906,  the  civil  service 
commissioners  adopted  a  resolution  reciting  that  all  of  the 
sergeants  in  the  three  lists  were  in  the  same  rank,  grade  or 
division  of  the  service  and  all  received  the  same  compensa- 
tion, and  the  needs  of  the  service  would  be  better  conserved 
by  having  only  one  list;  that  the  secretary  was  ordered  to 
make  a  single  list  of  desk  sergeants,  detective  sergeants  and 
patrol  sergeants,  and  the  persons  on  the  three  lists  should 
rank  in  the  consolidated  register  or  list  in  the  order  of  said 
percentages;  that  a  consolidation  was  made  and  a  single 
list  prepared ;  that  the  consolidated  list  was  made  by  giv- 
ing to  each  person  who  had  passed  an  examination  on  either 
of  the  three  lists  the  position  on  the  consolidated  list  to 
which  his  percentage  entitled  him;  that  the  examination 
for  the  different  lists  had  been  upon  a  different  basis  and 
gave  different  weight  to  different  features  of  the  examina- 
tion; that  the  effect  of  the  consolidation  of  the  three  lists 
was  to  put  others  before  the  petitioners  in  the  consolidated 
list  and  prevent  the  certification  and  appointment  of  the 
petitioners  by  certifying  others  ahead  of  them  with  higher 
percentages;  that  forty-five  other  persons,  including  the 
thirty- four  appellants,  had  been  certified  and  appointed  from 
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the  consolidated  list;  that  if  the  consolidation  had  not  been 
made  the  petitioners  would  have  been  certified  and  ap- 
pointed to  positions  of  the  rank  or  grade  for  which  they, 
respectively,  took  the  examinations,  but  by  reason  of  the 
consolidation  the  others  were  certified  and  appointed  ahead 
of  them;  and  that  the  consolidation  was  unlawful  and  void 
and  should  be  set  aside.  The  prayer  was  for  a  peremptory 
writ  commanding  the  civil  service  commissioners  to  vacate 
and  set  aside  the  order  of  consolidation ;  the  general  super- 
intendent of  police  to  notify,  in  writing,  the  civil  service 
commissioners  of  all  vacancies  existing  or  created  since  No- 
vember 9,  1906,  in  the  separate  lists  in  the  positions  known 
as  desk  sergeant,  patrol  sergeant  and  detective  sergeant;  the 
civil  service  commissioners  to  certify  the  names  eligible  for 
promotion  from  the  separate  lists  as  they  existed  prior  to 
the  order  for  consolidation,  and  to  certify  the  names  of 
Voss,  Blaney  and  Gavin  for  the  position  of  desk  sergeant 
and  Reilly  for  the  position  of  patrol  sergeant ;  the  general 
superintendent  of  police  to  promote  them  upon  such  certifi- 
cation and  notify  the  civil  service  commissioners  of  their 
promotion  and  appointment  and  the  city  comptroller  to  place 
their  names  on  the  pay-roll  of  the  city  for  such  positions. 

The  record  is  in  a  most  confused  condition  and  it  is  dif- 
ficult to  make  any  intelligible  statement  of  its  contents.  It 
shows,  however,  that  on  February  15,  1908,  the  court  over- 
ruled a  demurrer  of  the  city,  and  on  February  17,  1908, 
overruled  a  demurrer  of  certain  officers,  leaving  another 
demurrer,  and  perhaps  other  pleadings,  undisposed  of,  and 
ordered  the  peremptory  writ  as  prayed  for,  with  a  judg- 
ment for  costs  against  defendants.  Afterward,  on  April  4, 
1908,  the  record  recites  that  the  petition  was  dismissed  as 
to  the  appellants  and  certain  other  defendants,  to  which  ex- 
ception was  taken;  that  the  court  overruled  the  demurrer 
of  the  city  and  its  officers  and  again  awarded  the  peremptory 
writ  and  rendered  judgment  for  costs  against  the  city  and 
its  officers.    On  that  day  a  bill  of  exceptions  was  filed  re- 
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citing  matters  which  are  a  part  of  a  common  law  record, 
without  any  bill  of  exceptions.  Finally,  on  May  6,  1910, 
the  court  ordered  that  the  order  of  April  4,  1908,  be  en- 
tered nunc  pro  tunc  as  of  February  17,  1908. 

Only  parties  to  a  suit  can  appeal,  because  that  is  a  privi- 
lege conferred  by  statute  which  is  only  given  to  parties,  and 
if  it  be  considered  that  the  effect  of  the  nunc  pro  tunc  order 
was  that  the  appellants  were  not  parties  when  the  judgment 
was  rendered,  they  could  not  appeal.  But  a  writ  of  error 
is  not  so  limited  in  its  application.  It  is  the  beginning  of 
a  new  suit  for  the  correction  of  errors  of  inferior  courts, 
and  may  be  prosecuted  as  a  matter  of  right  in  all  civil  cases 
by  any  one  who  is  either  a  party  or  privy  to  the  record,  or 
who  is  injured  by  the  judgment  or  will  be  benefited  by  a 
reversal,  or  is  competent  to  release  error.  {Anderson  v. 
Steger,  173  111.  112.)  In  that  case  the  court  ordered  the 
defendant  in  a  bill  for  divorce  to  pay  to  the  clerk,  for  the 
use  of  the  solicitor  for  the  complainant,  $1028  for  solicit- 
or's fees.  The  Appellate  Court  reversed  the  decree,  and  the 
solicitor  was  not  a  party  to  the  suit  in  either  court.  His 
client  refused  to  take  an  appeal  from  the  judgment  of  the 
Appellate  Court,  but  he  was  permitted  to  prosecute  a  writ 
of  error  from  this  court  because  he  was  injured  by  the 
judgment  of  the  Appellate  Court.  The  general  rules  were 
stated  in  that  case,  and  it  cannot  be  doubted  that  substan- 
tial legal  rights  of  the  appellants,  who  held  the  positions 
which  they  occupied,  were  directly  put  in  issue  and  collat- 
erally determined  in  the  mandamus  suit.  The  decision  that 
the  consolidation  was  illegal  was  a  decision  that  the  appel- 
lants were  not  legally  appointed.  But  whether  they  would 
have  had  a  right  to  the  writ  apart  from  the  provisions  of 
the  act  governing  that  proceeding  or  not,  their  right  must 
be  considered  in  the  light  of  such  provision.  Of  course,  it 
is  essential  that  all  necessary  parties  shall  be  joined  as  de- 
fendants in  the  original  proceeding,  and  the  Mandamus  act 
provides  that  if  any  other  person  than  the  original  def end- 
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ant  shall  appear  to  the  court  to  have  or  claim  any  right  or 
interest  in  the  subject  matter,  such  person  may  be  made  a 
defendant,  and  may  be  summoned  and  appear  and  plead, 
answer  and  demur  in  the  same  manner  as  if  he  had  been 
made  a  defendant  in  the  original  petition. 

In  Powell  V.  People,  214  111.  475,  we  considered  a  ques- 
tion substantially  like  the  one  here  involved.    That  was  a 
proceeding  by  mandamus  against  the  civil  service  commis- 
sioners, and  the  petition  alleged  that  they  had  certified  for 
the  appointment  of  chief  sanitary  inspector  Charles  B.  Ball, 
who  was  not  eligible  because  a  non-resident,  and  he  had 
been  appointed  and  inducted  into  said  office  under  the  cer- 
tification.   The  prayer  was  for  a  writ  commanding  the  com- 
missioners to  withdraw  the  certification  and  to  certify  the 
relator,  who  was  next  on  the  list.    The  court  awarded  the 
writ  and  the  judgment  was  reversed  because  Ball  was  not 
made  a  defendant,  and  if  the  judgment  had  force  and  effect 
according  to  its  command,  the  effect  would  be  to  cancel  the 
certification  of  Ball  and  deprive  him  of  the  legal  right  and 
authority  to  hold  his  position.     That  case  is  not  distin- 
guished from  this  by  saying  that  there  was  here  no  com- 
mand to  put  the  appellants  out  of  their  positions,  since  there 
was  no  command  in  that  case  to  remove  Ball,  and  the  trial 
court  would  have  had  no  power  to  do  so  if  it  had  made  the 
attempt.    If  the  judgment  in  this  case  is  to  have  effect,  the 
consolidation  is  to  be  set  aside  and  the  lists  restored  as  they 
were  on  November  9,  1906,  thereby  determining  that  ap- 
pellants were  not  legally  appointed.     The  purpose  of  the 
provision  in  the  Mandamus  act  is  that  the  rights  and  in- 
terests of  all  parties  claiming  any  right  or  interest  in  the 
subject  matter  shall  be  adjudicated  and  determined  in  a 
single  action,  and  in  People  v.  Blocki,  203  111.  363,  where 
there  was  a  petition  for  mandamtis  to  compel  the  com- 
missioner of  public  works  to  remove  switch  tracks  from  a 
street,  we  held  that  the  court  properly  permitted  an  occu- 
pant of  land  adjacent  to  the  tracks  to  become  a  party.    The 
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appellants  are  as  much  interested  in  the  subject  matter  of 
this  suit  as  the  petitioners,  the  interest  of  the  petitioners  be- 
ing to  set  aside  the  consolidation  and  the  interest  of  the 
appellants  being  to  maintain  it.  The  right  of  the  appellants 
to  hold  their  position^  depends  upon  the  success  of  the  de- 
fense. They  are  the  only  ones  having  any  valuable  or  sub- 
stantial interest  in  maintaining  the  consolidation.  Their 
case  is  not  at  all  like  that  of  Winstanley,  which  was  passed 
upon  in  this  court  in  Winstanley  v.  People,  92  111.  402.  In 
a  mandamus  proceeding  to  compel  the  payment  of  money 
by  the  county  collector  to  the  relator,  Winstanley  filed  a 
so-called  interpleader  claiming  the  money,  and  it  was  held 
that  the  Mandamus  act  did  not  give  any  person  claiming  an 
interest  in  the  subject  matter  of  the  proceeding  the  right 
to  interplead  and  become  a  plaintiff  or  relator  asking  for 
affirmative  relief.  It  was  held  that  the  act  contemplated 
bringing  in  persons  to  defend  against  the  relator,  and  not 
for  another  coming  in  as  plaintiff  or  actor  and  making  a 
triangular  suit.  It  was  said  that  Winstanley  appeared  in 
the  attitude  of  one  who  insisted  on  becoming  plaintiff  in  a 
suit  he  did  not  bring,  and  if  he  deemed  himself  entitled  to 
the  money  he  might  have  brought  his  action  for  it.  That 
is  not  the  case  here,  where  the  appellants  were  not  seek- 
ing any  affirmative  relief,  but,  having  an  interest  to  defend 
the  resolution  and  consolidation,  were  made  defendants  for 
that  purpose.  They  assigned  for  error  in  the  Appellate 
Court,  among  other  things,  the  order  of  the  court  dismiss- 
ing the  petition  as  to  them  as  well  as  the  judgment  where- 
by their  rights  were  collaterally  determined.  A  judgment 
in  a  cause  to  which  the  appellants  had  ceased  to  be  parties 
would  not  be  res  judicata  as  to  their  rights  and  interests, 
and  some  subsequent  proceeding  would  be  required  to  oust 
them  from  their  positions,  as  in  the  case  of  Ball,  perhaps 
resulting  in  different  opinions  and  contrary  judgments  of 
courts  of  concurrent  jurisdiction;  but  if  the  judgment  in 
the  mandamus  suit  had  been  different  and  had  sustained  the 
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consolidation  and  the  certification  and  appointment  of  ap- 
pellants they  would  have  been  secure  in  their  positions  so 
far  as  the  relators  were  concerned.  They  would  therefore 
be  directly  benefited  by  a  reversal  of  the  judgment. 

The  Appellate  Court  erred  in  dismissing  the  writ  of  er- 
ror, and  its  judgment  is  reversed  and  the  cause  is  remanded 
to  that  court,  with  directions  to  consider  and  decide  upon 
the  errors  assigned. 

Reversed  and  remanded,  with  directions. 


The  City  of  Chicago,  Defendant  in  Error,  vs.  Thk 
Union  Ice  Cream  Manufacturing  Company,  Plain- 
tiff in  Error. 

Opinion  filed  December  21,  iqii. 

1.  MuNiciPAi,  CORPORATIONS — Ordinances  must  not  he  in  con- 
flict with  general  laws  of  the  State.  Municipal  ordinances  must 
be  in  harmony  with  the  general  laws  of  the  State  and  in  case  of 
a  conflict  the  ordinance  must  give  way,  but  the  mere  fact  that  the 
State  has  legislated  upon  a  subject  does  not  necessarily  deprive 
a  city  of  power  to  deal  with  the  subject  by  ordinance. 

2.  Same — Pure  Food  law  did  not  deprive  cities  of  police  power 
over  sale  of  adulterated  foods.  The  passage  of  the  Pure  Food  law 
of  1907  did  not  deprive  cities  and  villages  of  the  power  given  by 
the  provisions  of  article  5  of  the  Cities  and  Villages  act  to  regu- 
late the  sale  of  impure  or  adulterated  food  by  ordinances  not  in- 
consistent with  such  statute,  and  the  fact  that  an  ordinance  at- 
taches a  less  penalty  than  the  statute  does  not  amount  to  such  a 
repugnancy  between  the  two  as  invalidates  the  ordinance. 

3.  Same — police  regulations  of  a  city  may  differ  from  those  of 
State.  Police  regulations  enacted  by  a  city  under  a  general  grant 
of  power  may  differ  from  those  of  the  State  upon  the  same  sub- 
ject, provided  they  are  not  inconsistent  therewith. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Judson  F.  Going,  Judge,  presiding. 

McMahon  &  Cheney,  for  plaintiff  in  error. 
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WiLUAM  H.  Sexton,  Corporation  Counsel,  and  James 
S.  McInerney,  Prosecuting  Attorney,  (Edwin  J.  Raber, 
of  counsel,)  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  is  a  quasi-criminal  action  instituted  by  the  city  of 
Chicago  against  the  Union  Ice  Cream  Manufacturing  Com- 
pany, a  corporation,  to  recover  a  fine  for  the  violation  of 
section  1160  of  the  municipal  code  of  Chicago  of  1905, 
which  reads,  in  part,  as  follows:  "Any  person  or  corpo- 
ration, or  any  agent  or  employee  thereof,  who  shall  keep 
for  sale,  offer  for  sale  or  exchange,  or  shall  sell  or  deliver 
or  expose  for  sale,  any  *  *  *  food  which  shall  be  im- 
pure, unwholesome,  adulterated,  or  to  which  any  harmful 
or  injurious  foreign  substance  has  been  added,  shall  be  fined 
not  less  than  $5  nor  more  than  $100  for  each  offense."  On 
a  hearing  before  the  court  the  plaintiff  in  error  was  found 
guilty  and  fined  $100  and  costs.  This  writ  of  error  is 
based  on  a  certificate  of  the  trial  court  that  the  validity  of 
a  municipal  ordinance  w^as  involved  and  the  public  interests 
required  the  case  to  be  taken  direct  to  this  court. 

The  sole  question  involved  here  is  whether  the  above 
section  of  the  municipal  code  is  in  force  since  the  so-called 
Pure  Food  act  went  into  force,  July  i,  1907.  (Kurd's  Stat. 
1909,  p.  21 18.) 

It  is  first  insisted  by  counsel  for  plaintiff  in  error  that 
the  Pure  Food  act,  being  the  latest  announcement  of  the 
legislature,  repeals,  by  implication,  all  laws  and  parts  of 
laws  repugnant  to  its  provisions.  If  we  understand  the 
argument,  it  is  to  the  effect  that  while  article  5  of  the  City 
arjd  Village  act  of  1872  formerly  gave  the  city  council  of 
Chicago  authority  to  pass  such  an  ordinance  as  here  in 
question,  under  the  general  power  therein  conferred  to 
regulate  the  sale  of  provisions,  pass  police  ordinances  and 


Digitized  by  LjOOQ  IC 


he  'li J       City  op  Chicago  v.  Ice  Cream  Co.  313 

do  all  acts  necessary  and  expedient  for  the  promotion  of 
public  health,  yet  the  legislature  clearly,  under  our  system 
of  government,  may  resume  the  power  so  delegated  and  in 
that  way  deprive  the  municipalities  of  the  right  to  exer- 
cise it;  {City  of  Chicago  v.  Burke,  226  111.  191,  and  cases 
cited;)  that  the  Pure  Food  law  of  1907,  covering  the  same 
subject,  manifestly  was  intended  to  repeal,  by  implication, 
the  authority  granted  to  cities  by  said  act  of  1872  to  regu- 
late the  sale  of  impure  or  adulterated  food.  Whatever 
force  there  may  be  in  that  argument  as  presented  here,  it 
is  nullified  by  the  fact  that  said  article  5  of  the  City  and 
Village  act  was  amended  and  entirely  re-enacted  by  the  leg- 
islature as  an  emergency  act  December  31,  1907,  (Laws 
of  1907-8,  Adj.  Sess.  p.  36,)  so  that  the  part  of  the  City 
and  Village  act  as  it  stands  at  present  on  the  statute  book, 
authorizing  cities  and  villages  to  make  regulations  for  the 
promotion  of  health  or  suppression  of  disease,  became  a 
law  six  months  after  said  Pure  Pood  act. 

The  laws  of  the  State  operate  within  the  limits  of  mu- 
nicipal corporations  the  same  as  elsewhere,  unless  other- 
wise clearly  provided  by  municipal  charters  or  statute.  Lo- 
cal laws  and  regulations  are  at  all  times  subject  to  the 
paramount  authority  of  the  legislature.  Did  the  legislature 
intend  by  the  passage  of  the  Pure  Food  act,  in  1907,  to  de- 
prive municipal  authorities  of  all  power  to  legislate  on  sub- 
jects touched  upon  or  regulated  by  said  act?  Clearly  not. 
Said  act  has  certain  provisions  with  reference  to  milk  and 
its  measurement,  but  this  court  has  held  since  its  passage 
that  a  municipality  could  regulate  by  ordinance  the  size  of 
the  bottles  or  jars  in  which  milk  was  sold.  (City  of  Chi- 
cago V.  Bownian  Dairy  Co,  234  111.  294.)  There  are  also 
many  provisions  in  said  Pure  Food  act  with  reference  to 
food.  We  recently  held  that  a  municipality  could  pass  an 
ordinance  regulating  the  sale  and  weight  of  bread.  {City 
of  Chicago  v.  Schmiduiger,  243  111.  167.)  The  Ptire  Food 
act  also  has  regulations  with  reference  to  liquors,  but  no 
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one  would  claim  that  municipalities  are  deprived,  since  the 
passage  of  that  act,  of  any  of  their  former  authority  to 
regulate  and  control  the  sale  of  intoxicating  liquors.  See 
Gardner  v.  People,  20  111.  431 ;  City  of  Pekin  v.  Smelsel, 
21  id.  464;  Fant  v.  People,  45  id.  259. 

We  think  it  is  clear  that  the  Pure  Pood  act  was  not  in- 
tended to  deprive  cities  and  villages  of  the  authority  given 
by  the  provisions  of  article  5  of  the  City  and  Village  act 
to  regulate  and  control,  by  ordinances  not  in  conflict  witli 
said  Pure  Pood  law,  the  sale  of  foods,  including  such  reg- 
ulation as  provided  in  said  section  1160  of  the  revised  mu- 
nicipal code  of  Chicago.  Municipal  ordinances  must  be  in 
harmony  with  the  general  laws  of  the  State  and  with  the 
municipal  charter.  In  case  of  a  conflict  the  ordinance  must 
give  way.  The  great  weight  of  authority  is  to  the  effect 
that  the  legislature  may  confer  police  power  upon  a  mu- 
nicipality over  subjects  within  the  provisions  of  existing 
State  laws.  An  act  may  be  a  penal  offense  under  the  laws 
of  the  State,  and  further  penalties,  under  proper  legislative 
authority,  may  be  imposed  for  its  commission  by  municipal 
ordinances.  The  enforcement  of  one  would  not  preclude 
the  enforcement  of  the  other.  (Cooley's  Const.  Lim. — 
6th  ed. — 239;  2  Dillon  on  Mun.  Corp. — 5th  ed. — sec.  633; 
28  Cyc.  696,  698;  2  McQuillin  on  Mun.  Corp. — 191 1  ed. — 
sec.  888;  Ingersoll  on  Public  Corp.  sec.  119;  Jones  v. 
City  of  Atlanta,  4  A.  &  E.  Ann.  Cas.  (Ga.)  2,  and  note; 
Seattle  v.  MacDofiald,  17  L.  R.  A.  (N.  S.)  49,  and  note.) 
Municipal  corporations  are  bodies  politic,  vested  with  many 
political  and  legislative  powers  for  local  government  and 
police  regulations,  established  to  aid  the  government  by 
the  State.  The  necessity  for  their  organization  may  be 
found  in  the  density  of  the  population  and  the  conditions 
incidental  thereto.  Because  of  this,  the  municipal  govern- 
ment should  have  power  to  make  further  and  more  definite 
regulations  than  are  usually  provided  by  general  legislation 
and  to  enforce  them  by  appropriate  penalties.     (2  Dillon 
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on  Mun.  Corp. — 5th  ed. — sec.  632;  Territory  v.  McCand- 
less,  13  A.  &  E.  Ann.  Gas.  795,  and  note.)  This  court,  in 
IVragg  v.  Penn  Township,  94  111.  11,  after  reviewing  the 
authorities  on  this  subject  at  length,  (quoting  from  the 
Federal  decisions  to  the  effect  that  the  same  act  could  be 
an  offense  against  both  the  Federal  and  the  State  govern- 
ments, and  that  a  party  might  be  convicted  for  violating 
both  statutes  without  being  twice  put  in  jeopardy  for  the 
same  offense,)  held  that  the  legislature  had  the  power  to 
make  an  act  punishable  one  way  under  the  general  State 
laws  and  punishable  in  a  different  way  by  the  authorized 
ordinances  of  a  municipal  corporation.  See,  also,  Robbins 
v.  People,  95  111.  175 ;  Baldwin  v.  Murphy,  82  id.  485  ;  Sei- 
bold  V.  People,  86  id.  33;  Hankins  v.  People,  106  id.  628. 

Municipal  authorities  cannot,  under  a  general  grant  of 
power,  such  as  article  5  of  the  City  and  Village  act,  adopt 
ordinances  which  infringe  the  spirit  of  a  State  law  or  are 
repugnant  to  the  policy  of  the  State  as  declared  by  general 
legislation,  but  the  police  regulations  of  a  municipality  may 
differ  from  those  of  the  State  upon  the  same  subject,  if 
they  are  not  inconsistent  therewith.  {McPherson  v.  Vil- 
lage of  Chebanse,  114  111.  46.)  This  ordinance  does  not 
prohibit  what  the  statute  permits.  While  the  ordinance  at- 
taches a  less  penalty  for  its  violation  than  does  the  statute, 
we  find  no  repugnancy  between  them.  The  general  policy 
under  both  is  the  same. 

The  conclusion  that  the  ordinance  in  question  is  not  in 
conflict  with  the  Pure  Food  act  is  supported  by  the  great 
weight  of  authority  and  is  in  harmony  with  sound  public 
policy. 

The  judgment  of  the  municipal  court  will  be  affirmed. 

Judgment  ofHrmed. 


Digitized  by  LjOOQ  IC 


316  The  People  v.  Wabash  R.  R.  Co.         [252  DL 

The  People  ex  reL  Ona  L.  Cline,  County  Collector,  Ap- 
pellee, vs.  The  Wabash  Railroad  Company,  Appel- 
lant. 

Opinion  Med  December  21,  ipii, 

1.  Taxes — an  additional  road  tax  can  be  levied  only  to  meet  a 
contingency.  The  contingency  which  will  authorize  an  additional 
tax  levy,  under  section  14  of  the  Roads  and  Bridges  act,  must  be 
some  unusual  or  extraordinary  event  in  the  nature  of  a  casualty 
which  does  not  happen  in  the  ordinary  course;  and  the  certificate 
of  the  highway  commissioners  must  state  that  the  tax  is  desired 
to  meet  a  contingency  and  must  state  what  the  contingency  is. 

2.  Same — washing  away  of  bridge  by  freshet  is  a  contingency 
contemplated  by  statute.  Heavy  rains,  floods  and  freshets  which 
result  in  damage  to  roads,  washing  out  of  grades  and  culverts  and 
undermining  foundations  and  embankments  are  not  unusual  and 
may  be  anticipated  as  likely  to  occur  from  year  to  year,  and  the 
repairs  occasioned  thereby  must  be  provided  for  out  of  the  ordi- 
nary tax;  but  a  freshet  which  results  in  carrying  away  and  de- 
stroying a  bridge  is  not  usual,  and  is  a  contingency  within  the 
meaning  of  section  14  of  the  Roads  and  Bridges  act,  providing  for 
an  additional  tax. 

Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  Elim  J.  Hawbaker,  Judge,  presiding. 

C.  F.  Mansfield,  and  F.  M.  ShonkwilER,  (C.  N. 
Brown,  of  counsel,)  for  appellant. 

Hicks  &  Doss,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

An  additional  road  and  bridge  tax  of  twenty-five  cents 
on  each  $100  valuation  was  extended  against  the  property 
of  the  appellant  in  Sangamon  township,  in  Piatt  county, 
upon  the  certificate  of  the  highway  commissioners  and  con- 
sent of  the  board  of  town  auditors  that  such  additional  rate 
was  required  "for  the  specific  and  sole  purpose  of  building 
a  bridge  and  approaches  in  Madden  Lane  road  across  Mad- 
den run,  in  said  town;    emergency  having  arisen  for  the 
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construction  of  said  bridge  by  reason  of  a  fonner  bridge 
across  said  Madden  run  having  been  destroyed  and  swept 
away  by  a  freshet"  This  appeal  is  from  the  judgment  of 
the  county  court  overruling  the  appellant's  objection  to  the 
tax  so  extended  and  entering  Judgment  against  its  property. 
Section  14  of  chapter  121  of  Kurd's  Statutes  of  1909 
provides  for  the  levy  of  an  additional  road  and  bridge  tax 
in  view  of  some  contingency,  upon  the  certificate  thereof 
by  the  highway  commissioners  with  the  consent  of  a  major- 
ity of  a  board  consisting  of  the  board  of  town  auditors  and 
the  assessor.  The  certificate  of  the  commissioners  must 
state  that  the  tax  is  desired  to  meet  a  contingency  and  must 
state  what  the  contingency  is,  and  the  contingency  must  be 
some  unusual  or  extraordinary  event  in  the  nature  of  a 
casualty  which  does  not  happen  regularly  and  in  the  ordi- 
nary course.  (People  v.  Lake  Erie  and  Western  Railroad 
Co.  248  111.  32.)  The  contingency  here  fulfilled  this  re- 
quirement. Heavy  rains  and  freshets  or  floods  may  be 
expected  at  certain  seasons  of  the  year.  They  are  usual 
occurrences,  and  so  are  the  resulting  consequences  of  dam- 
age to  roads,  washing  out  of  grades  and  culverts  and  un- 
dermining of  foundations  and  embankments.  (People  v. 
Toledo,  St.  Louis  and  Western  Railroad  Co.  249  111.  175.) 
Such  results  of  storms  or  floods  as  may  usually  be  antici- 
pated as  likely  to  occur  from  year  to  year  are  not  extraor- 
dinary, and  the  repairs  required  in  consequence  of  their 
happening  must  be  provided  for  out  of  the  ordinary  tax. 
But  a  freshet  which  results  in  the  carrying  away  and  de- 
struction of  a  bridge  is  out  of  the  ordinary  course.  It  does 
not  ordinarily  happen  and  cannot  be  anticipated.  (People 
V.  Illinois  Central  Railroad  Co.  249  111.  142.)  The  certifi- 
cate stated  such  a  contingency  as  authorized  the  levy  of 
the  additional  tax.  Judgment  affirmed. 
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Anna  Louise  Garrett,  Plaintiff  in  Error,  vs.  Robert  L. 
Garrett,  Defendant  in  Error. 

Opinion  Hied  December  21,  igii. 

1.  Appeals  and  errors — question  of  residence  of  complainant 
in  divorce  case  is  open  to  consideration  in  Supreme  Court.  The 
question  of  the  residence  of  the  complainant  in  a  suit  for  divorce 
goes  to  the  jurisdiction  of  the  subject  matter  of  the  suit,  artd  is 
open  to  consideration  in  the  Supreme  Court  though  the  point  was 
not  raised  or  passed  upon  in  the  Appellate  Court. 

2.  Same — what  question  cannot  be  considered  in  the  absence 
of  cross-errors.  A  finding  by  the  Appellate  Court  that  the  evi- 
dence justified  the  jury  in  finding  the  husband  guilty  of  extreme 
and  repeated  cruelty  and  habitual  drunkenness  cannot,  in  the  ab- 
sence of  cross-errors,  be  questioned  on  writ  of  error  by  the  wife 
to  review  the  judgment  of  the  Appellate  Court,  which  reversed 
the  decree  of  the  trial  court  in  her  favor  upon  the  ground  that 
both  parties  were  equally  guilty. 

3.  Divorce — divorce  is  a  remedy  provided  for  innocent  party. 
Where  each  party  has  cause  for  divorce  against  the  other  of  the 
same  statutory  character  neither  can  be  granted  a  divorce,  and  a 
defendant  charged  with  extreme  and  repeated  cruelty  may  show 
in  defense  that  the  complainant  was  equally  cruel. 

4.  Same — what  must  be  considered  where  husband  defends  on 
ground  that  wife  was  cruel.  Where  a  wife  sues  for  divorce  on 
the  ground  of  extreme  and  repeated  cruelty  and  the  husband  de- 
fends on  the  ground  that  the  wife  was  equally  cruel,  the  relative 
rights  of  the  parties  which  the  marriage  has  created,  and  the  phy- 
sical constitutions  and  temperaments  of  parties,  must  be  considered. 

5.  Same — clear  case  is  required  to  justify  granting  divorce  to 
husband  for  cruelty  of  wife.  It  must  be  a  clear  case  which  will 
justify  a  court  in  granting  the  husband  a  divorce  on  the  ground  of 
extreme  and  repeated  cruelty  by  the  wife,  and  it  is  not  sufficient 
to  show  slight  acts  of  violence  on  her  part,  where  there  is  no  rea- 
son to  suppose  he  will  not  be  able  to  protect  himself  by  the  ex- 
ercise of  his  marital  rights. 

6.  Same — when  wife's  acts  of  violence  do  not  preclude  her  get- 
ting a  divorce  for  cruelty.  Where  the  evidence  shows  that  the 
defendant  was  guilty  of  gross  acts  of  violence  and  cruelty  toward 
his  wife,  acts  of  violence  on  her  part,  consisting  mainly  in  resist- 
ing his  ill-treatment  or  provoked  by  his  inexcusable  conduct,  are 
not  a  defense  and  do  not  bar  her  right  to  a  divorce. 


Digitized  by  LjOOQ  IC 


Dw.Ml.]  Garrett  v.  Garrett.  319 

7.  Same — what  does  not  show  that  wife  was  guilty  of  habitual 
drunkenness.  The  facts  that  the  wife  occasionally  drank  intoxi- 
cating liquor  at  her  husband's  request  to  keep  him  from  getting 
angry  at  her,  and  that  for  a  time  she  drank  beer  on  her  physician's 
advice,  do  not  make  a  case  of  habitual  drunkenness,  such  as  con- 
stitutes a  defense  to  a  charge  of  habitual  drunkenness  on  the  part 
of  the  husband,  which  is  clearly  established. 

8.  Same — verdict  of  jury  in  a  divorce  case  has  the  force  of  a 
verdict  at  law.  Under  the  statute  either  party  to  a  divorce  suit 
has  a  right  to  a  trial  by  jury  having  all  the  incidents  of  a  trial  at 
common  law,  and  the  verdict  is  not  merely  advisory  but  has  the 
same  force  and  effect  as  a  verdict  in  a  suit  at  law,  and  should  not 
be  set  aside  unless  clearly  against  the  preponderance  of  evidence. 

9.  Same — decree  for  alimony  may  he  modified  as  changed  con- 
ditions may  require.  A  decree  for  alimony  requiring  the  payment 
of  a  fixed  sum  per  month  for  the  support  of  tfie  complainant  and 
her  child  may  be  modified  by  the  Supreme  Court  if  the  allowance 
is  deemed  excessive,  and  the  decree  as  modified  may  be  further 
modified  from  time  to  time  by  the  trial  court,  as  changed  circum- 
stances may  require. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District? — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Mercer  county;  the  Hon.  Emery  C.  Graves, 
Judge,  presiding. 

W.  J.  Graham,  and  George  W.  Werts,  Jr.,  for  plain- 
tiflf  in  error. 

Church  &  Church,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

Plaintiff  in  error,  Anna  Louise  Garrett,  filed  her  bill 
for  divorce  March  21,  1910,  in  the  circuit  court  of  Mercer 
county  against  her  husband,  Robert  Lee  Garrett.  The  bill 
alleged  that  she  was  a  resident  of  Mercer  county  and  had 
conducted  herself  as  a  chaste  and  dutiful  wife,  but  that  her 
husband  had  been  guilty  of  extreme  and  repeated  cruelty 
and  for  more  than  two  years  had  been  a  habitual  drunkard. 


Digitized  by  LjOOQ  IC 


320  Garrett  v,  Garrett.  [252  IlL 

The  defendant  in  error  answered,  denying  all  the  material 
allegations  of  the  bill,  and  charging  his  wife  with  extreme 
and  repeated  cruelty  toward  him  and  with  habitual  drunk- 
enness for  more  than  the  statutory  period.  The  cause  was 
submitted  to  a  jury  on  the  issues  whether  tlie  husband  had 
been  guilty  of  habitual  drunkenness  or  extreme  and  re- 
peated cruelty,  whether  the  wife  had  been  guilty  of  habitual 
drunkenness  or  extreme  and  repeated  cruelty,  and  whether 
she  was  a  resident  of  Mercer  county  when  the  bill  was  filed. 
The  jury  returned  a  verdict  on  all  issues  in  favor  of  the 
wife.  Motion  for  new  trial  having  been  overruled,  a  de- 
cree was  entered  granting  the  wife  a  divorce,  alimony  and 
solicitor's  fees  and  the  custody  of  their  only  child.  On' ap- 
peal the  Appellate  Court  reversed  the  decree  on  the  ground 
that  the  parties  were  equally  in  fault.  The  case  has  been 
brought  here  on  petition  for  certiorari. 

The  first  question  to  be  considered  is  whether  the  cir- 
cuit court  of  Mercer  county  had  jurisdiction.  No  cross- 
errors  have  been  assigned  by  defendant  in  error,  but  as  the 
question  of  complainant's  residence  in  a  divorce  case  goes 
to  the  jurisdiction  of  the  subject  matter  of  the  suit  it  is 
open  to  consideration  even  though  not  raised  or  passed  up- 
on in  the  Appellate  Court.  (Beckleftberg  v.  Becklenberg, 
232  111.  120.)  The  parties  to  this  cause  had  been  married 
about  seven  years  when  the  bill  was  filed.  Defendant  in  er- 
ror owned  a  farm  in  Mercer  county,  and  they  had  resided 
thereon  practically  all  the  time  after  their  marriage  until  a 
few  months  before  the  institution  of  this  litigation.  Late 
in  the  year  1909  the  farm  was  rented  until  a  year  from  the 
following  March  and  the  wife  went  to  Texas  to  visit  her 
parents.  The  husband  secured  a  lease  for  a  single  room  in 
a  house  in  the  village  of  Alexis,  a  mile  and  a  half  from 
the  farm.  Alexis  is  on  the  county  line  between  Warren  and 
Mercer  counties  but  the  leased  room  was  in  Warren  county. 
The  wife  returned  from  Texas  in  February,  1910,  and  she, 
with  her  husband  and  child,  remained  with  the  tenant  on 
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the  farm  for  a  short  time  and  then  went  to  the  room  in 
Alexis.  The  husband  had  removed  some  of  his  household 
goods  to  the  room  but  had  left  a  part  of  them  and  some 
farming  implements  on  the  farm  with  the  consent  of  the 
tenant.  The  evidence  tends  to  show  that  he  intended  to 
keep  his  residence  on  the  farm  and  vote  there  because  the 
taxes  were  lower  than  in  the  village,  and  would  probably 
return  to  the  farm  at  the  end  of  the  rental  year.  After 
stopping  with  her  husband  ten  days  in  the  village  plaintiff 
in  error  went  with  her  child  to  Aledo,  the  county  seat  of 
Mercer  county,  where,  after  consulting  a  solicitor,  this  bill 
was  filed.  Service  was  had  upon  the  husband  in  Mercer 
county.  The  proof  shows,  in  our  judgment,  that  the  resi- 
dence of  the  husband  at  that  time  was  in  Mercer  coimty, 
and  his  residence  was  the  residence  of  the  wife.  The  cir- 
cuit court  therefore  had  jurisdiction  to  hear  this  cause. 

The  Appellate  Court  held  that  the  evidence  justified  the 
jury  in  finding  that  the  husband  had  been  guilty  of  extreme 
and  repeated  cruelty  towards  the  wife,  and  that  he  had  also 
been  gfuilty  of  habitual  drunkenness  for  the  space  of  two 
years.  No  cross-errors  have  been  assigned  by  defendant 
in  error,  therefore  those  conclusions  cannot  be  questioned 
here.  {Vose  v.  Strong ,  144  111.  108;  Kantzler  v.  Bensinger, 
214  id.  589;  Expaftded  Metal  PireprooUng  Co,  v.  Boyce, 
233  id.  284.)  As  the  charges  against  the  wife  of  extreme 
and  repeated  cruelty  towards  her  husband  and  habitual 
dnmkenness  must  be  considered  in  the  light  of  his  actions 
towards  her,  it  is  necessary  to  consider  briefly  this  evidence. 

At  the  time  of  the  hearing  in  the  trial  court  the  husband 
was  forty-six  years  of  age  and  his  wife  twenty-six.  Two 
children  were  born  of  the  marriage, — a  boy,  who  died  when 
nine  months  old,  and  a  little  girl  about  three  years  old.  The 
evidence  is  uncontradicted  that  the  husband  drank  steadily 
from  the  time  of  the  marriage  up  to  the  time  of  the  trial. 
The  wife  testified  that  he  was  intoxicated  a  large  part  of 
the  time  after  their  marriage,  and  we  think  the  great  weight 
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of  the  testimony  in  this  record  supports  her  on  that  point. 
He  himself  admits  that  he  was  in  the  habit  of  using  intoxi- 
cating liquor  and  sometimes  drank  as  much  as  a  half  pint 
of  liquor  before  breakfast.  The  preponderance  of  the  evi- 
dence also  shows  that  he  had  repeatedly  used  personal  vio- 
lence towards  the  wife.  It  stands  uncontradicted  in  the 
record  that  her  person  bore  marks  of  this  violence  several 
times  during  their  married  life.  Indeed,  it  is  not  attempted 
to  seriously  controvert  either  that  he  had  treated  his  wife 
with  extreme  and  repeated  cruelty  or  that  he  had  been 
guilty  of  habitual  drunkenness.  The  chief  contention  of 
defendant  in  error  here  is  that  the  wife  cannot  obtain  relief 
because  she  herself  was  equally  guilty  as  to  both  charges. 

It  is  the  settled  law  that  divorce  is  a  remedy  provided 
only  for  an  innocent  party,  and  when  each  party  has  cause 
for  divorce  against  the  other  of  the  same  statutory  char- 
acter neither  can  be  granted  a  divorce;  that  a  defendant 
charged  with  extreme  and  repeated  cruelty  may  show  in 
defense  that  the  complainant  was  equally  cruel.  {Duber- 
stein  V.  Duberstein,  171  111.  133.)  It  has,  however,  always 
been  the  rule  in  this  State  that  while  the  general  principles 
of  law  are  the  same  whether  the  suit  be  instituted  by  the 
husband  or  the  wife,  in  the  application  of  these  principles 
it  is  necessary  to  consider  the  relative  rights  which  the  mar- 
riage has  created,  the  physical  constitutions  and  tempera- 
ments of  the  parties,  and  that  it  must  be  a  clear  case  which 
will  induce  the  court  to  grant  a  divorce  on  the  application 
of  the  husband  for  the  cruelty  of  the  wife.  (De  La  Hay  v. 
De  LaHay,  21  111.  251.)  It  is  not  sufficient  to  show  slight 
acts  of  violence  on  her  part  towards  him,  so  long  as  there 
is  no  reason  to  suppose  that  he  will  not  be  able  to  protect 
himself  by  the  exercise  of  his  marital  powers.  (Aurand  v. 
Auraftd,  157  111.  321;  Duberstein  v.  Duberstein,  supra.) 
The  mere  violence  of  the  wife  from  which  the  husband  can 
easily  protect  himself  is  not  cruelty.  The  husband  may 
protect  himself  by  using  necessary  force,  but  he  must  not 
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retaliate  by  giving  blow  for  blow.  ( i  Nelson  on  Divorce 
and  Separation,  sec.  306,  and  cases  cited;  9  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 804;  14  Cyc.  602.)  Bishop  lays 
down  the  general  rule  that  though  the  ill-conduct  of  the  wife 
was  such  as  to  contribute  in  a  measure  to  what  she  com- 
plained of  in  her  husband,  and  though  his  ill-conduct  did 
not  reach  the  extreme  point,  still  if  the  latter  was  very  ag- 
gravated she  might  have  her  divorce  for  it.  (i  Bishop 
on  Marriage  and  Divorce, — 5th  ed. — sec.  768.)  There  are 
degrees  of  abuse  which  no  provocation  can  justify.  She 
may  be  entitled  to  a  divorce  even  if  she  has  been  guilty  of 
sudden  acts  of  retaliation,  if  such  acts  were  provoked  by 
defendant,  (i  Nelson  on  .Marriage  and  Divorce,  sec.  329.) 
In  the  light  of  these  authorities  we  will  proceed  to  con- 
sider the  evidence  which  is  alleged  to  show  such  misconduct 
on  the  part  of  the  wife  as  to  compel  the  court  to  refuse  to 
grant  her  relief. 

Two  occasions  are  especially  relied  on  as  showing  that 
the  wife  had  treated  the  husband  with  personal  violence. 
On  one  occasion  she  and  her  husband  were  driving  in  a 
livery  rig.  Defendant  in  error  and  Mrs.  Westerfield  were 
on  the  front  seat,  and  plaintiff  in  error,  her  little  girl  and 
Mr.  Westerfield  were  on  the  back  seat.  Garrett  testified 
that  he  had  been  whipping  the  team  and  waving  the  whip 
over  the  horses'  heads  and  his  wife  got  to  fussing  about  it 
and  tried  to  take  the  whip  out  of  his  hands;  that  he  and 
Westerfield  left  the  carriage  for  a  few  moments,  during 
which  time  his  wife  threw  the  whip  away;  that  when  he 
came  back  and  took  the  lines  the  row  started  because  she 
did  not  want  him  to  drive  so  fast.  From  the  testimony  of 
the  Westerfields  it  appears  that  Mrs.  Garrett  struck  de- 
fendant in  error  in  the  mouth,  making  it  bleed;  that  he 
got  out  of  the  buggy  and  went  toward  the  back  seat,  and 
that  she  held  a  bottle  of  beer,  and,  using  a  vile  epithet,  told 
him  to  get  in  the  buggy  and  behave  himself  or  she  would 
"brain"  him.    The  wife  agrees  as  to  the  cause  of  the  diffi- 
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culty  but  says  her  husband  called  her  a  vile  name  and  she 
slapped  his  face;  that  he  came  around  to  the  side  of  the 
buggy,  threatening  to  choke  her,  and  she  picked  up  a  bot- 
tle and  called  him  a  "dirty,  white-livered  cur,"  and  told 
him  if  he  touched  her  she  would  lay  him  out  like  a  dog. 
It  is  apparent  from  the  testimony  of  all  that  the  defendant 
in  error  had  been  drinking  heavily  at  this  time;  that  they 
were  carrying  liquor  in  the  buggy  and  drinking;  that  the 
three  who  were  riding  with  defendant  in  error  were  try- 
ing to  persuade  him  not  to  whip  the  horses  and  that  the 
women  were  badly  frightened;  that  Mrs.  Westerfield  had 
taken  the  lines  from  him  before  the  end  of  the  row  because 
of  his  actions. 

The  other  occasion  relied  on  was  while  the  couple  were 
living  on  the  farm.  The  defendant  in  error  came  home  in 
the  middle  of  the  afternoon,  drunk  and  quarrelsome,  and 
wanted  his  wife  to  go  back  to  town  with  him,  which  she 
refused  to  do.  She  testified  that  she  called  him  a  "dirty 
coward;"  that  he" grabbed  her  by  the  throat  and  spit  in  her 
face  and  struck  her  twice  on  the  head,  and  that  she  then 
ran  into  the  kitchen  and  seized  a  fire  shovel,  and  on  his 
following  her  into  the  kitchen  she  struck  at  him  with  the 
shovel,  and  as  he  raised  his  arm  just  at  that  time  the  shovel 
hit  him  on  the  side  of  the  face;  that  he  then  threw  her 
against  the  wall  and  across  a  chair;  that  the  hired  man 
made  him  stop.  He  claims  that  when  his  wife  struck  him 
with  the  coal  shovel  he  was  doing  nothing  in  particular  but 
had  his  hands  folded  behind  his  back;  that  she  used  all 
the  force  she  had,  and  he  could  not  see  out  of  one  eye  the 
next  morning.  The  hired  man  in  question  did  not  testify 
but  his  affidavit  was  admitted  as  evidence  on  the  trial,  in 
which  he  swore  that  while  in  his  presence  Garrett  did  noth- 
ing to  his  wife  on  the  occasion  when  she  struck  him  with 
the  shovel.  Garrett  testified  that  on  several  other  occasions 
his  wife  struck  him  with  her  fist. 
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Defendant  in  error  also  testified  that  his  wife  used  vio- 
lence towards  him  and  called  him  vile  names  a  few  days 
before  she  finally  left  him.  It  appears  that  he  insisted  on 
getting  into  bed,  when  under  the  influence  of  liquor,  with 
some  of  his  clothes  on,  and,  on  her  objecting,  a  quarrel 
arose  which  ended  in  a  physical  contest.  The  testimony  of 
the  husband  and  wife  is  not  in  accord  as  to  just  what  took 
place,  but  he  admits  that  he  finally  succeeded  in  "licking 
her,"  as  he  put  it,  admitting  that  he  tore  her  petticoat  off 
and  tore  her  other  clothes,  and  that  she  took  the  baby  and 
went  through  the  snow  to  a  neighbor's  home,  where  she 
spent  the  rest  of  the  night.  The  uncontradicted  evidence 
shows  that  she  carried  black  and  blue  marks  as  a  result  of 
his  treatment  for  some  time  thereafter,  and  she  testified 
that  at  the  time  of  the  trial  she  had  not  entirely  recovered. 

As  further  characterizing  Garrett's  actions  towards  his 
wife  another  instance  of  his  repeated  ill-treatment  should 
be  referred  to.  He  had  a  loaded  revolver  in  the  house,  and 
she  testified  that  being  afraid,  on  account  of  certain  things 
he  had  said,  that  he  would  use  it,  she  took  it  from  the 
bureau  drawer  and  hid  it  under  the  mattress.  While  under 
the  influence  of  liquor  he  found  that  it  was  gone  from  the 
bureau,  and,  pointing  his  shot-gun  at  her  while  she  was  in 
bed  with  the  baby,  told  her  if  she  did  not  give  up  the  re- 
volver he  would  shoot  her.  He  testified  that  the  gun  was 
not  loaded,  while  she  testified  that  she  thought  it  was.  The 
revolver  was  loaded.  She  grabbed  the  gun,  and  after  a 
little  struggle  he  seems  to  have  set  the  gun  down  and  found 
the  revolver  under  the  mattress,  and  they  struggled  over 
that,  when  she  finally  told  him  if  he  would  call  one  of  the 
hired  men  from  the  bam  and  give  the  revolver  to  him  she 
would  let  him  have  it.  As  a  result  he  took  the  revolver  and 
ejected  the  cartridges  from  it  and  threw  it  into  the  fire. 

Before  commenting  further  on  the  question  of  the  plain- 
tiff in  error  using  physical  violence  towards  her  husband,  it 
seems  necessary  to  take  up  and  discuss  the  question  as  to 
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whether  she  was  guilty  of  habitual  drunkenness.  Cruelty, 
especially  by  the  husband,  seems  naturally  to  arise  from  the 
excessive  use  of  liquor.  This  court  long  ago  said:  "A 
sober  man  would  scarcely  dare  to  strike  a  woman,  while 
one  under  the  debasing  influence  of  liquor  might  be  guilty 
of  any  enormity."  {Coursey  v.  Coursey,  60  111.  186.)  The 
defendant  in  error  testified  that  his  wife  often  took  a  drink 
or  two,  and  as  a  result  would  lie  down  and  say  she  was 
dizzy;  that  she  often  requested  him  to  bring  home  liquor, 
and  had  been  in  the  habit  of  drinking  ever  since  their  mar- 
riage. One  witness  who  testified  for  defendant  in  error 
states  that  he  had  lived  with  them  for  two  or  three  years 
but  had  never  seen  her  under  the  influence  of  liquor  except 
on  two  occasions.  She  denied  being  intoxicated  on  either 
occasion,  and  she  is  corroborated  as  to  one  occasion  by  a 
disinterested  witness,  who  also  testified  that  he  had  fre- 
quently heard  her  refuse  her  husband's  invitation  to  drink 
with  him.  Two  other  witnesses  testified  that  they  had  seen 
her  drink  whisky  a  number  of  times,  and  one  of  them  said 
she  had  on  one  occasion  asked  for  a  drink  of  beer.  She 
testified  that  she  first  drank  beer  when  it  was  prescribed  for 
her  by  the  physician  to  "make  nurse"  for  her  first  baby,  so 
that  she  drank  it  for  a  few  weeks  and  then  ceased  its  use ; 
that  her  husband  had  often  asked  her  to  drink  with  him 
and  she  generally  refused,  but  sometimes  drank  because 
she  wanted  to  please  him;  that  she  was  never  intoxicated. 
Habitual  drunkenness,  as  that  phrase  is  used  in  our  stat- 
utes, has  been  defined  to  be  an  irresistible  habit  of  getting 
drunk;  (i  Nelson  on  Divorce  and  Separation,  sec.  350;) 
a  fixed  habit  of  drinking  to  excess;  (i  Bishop  on  Mar- 
riage and  Divorce,  sec.  813;)  an  involuntary  tendency  to 
become  intoxicated,  which  is  acquired  by  frequent  repeti- 
tion,— ^such  a  frequent  indulgence  to  excess  as  to  show  a 
formed  habit  and  inability  to  control  the  appetite.  (Murphy 
v.  People,  90  111.  59;  14  Cyc.  622.)  The  evidence  in  this 
record  shows  that  the  wife's  drinking  had  been  brought 
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about  and  encouraged  by  the  husband ;  that  when  she  drank, 
it  was  usually  because  she  wanted  to  keep  him  from  being 
angry  with  her.  One  witness  testified  that  defendant  in 
error  told  him  his  wife  did  not  drink  but  he  could  get  wit- 
nesses to  testify  she  did,  and  he  had  to  prove  that  she  did 
drink  in  order  to  beat  her  in  the  divorce  suit.  While  the 
evidence  is  not  in  entire  harmony  on  the  question  of  her 
drinking,  it  does  show  conclusively,  in  our  judgment,  that 
she  was  not  guilty  of  habitual  drunkenness,  as  that  term  is 
used  in  our  statute  and  understood  in  law. 

Without  question  plaintiff  in  error  said  and  did  things 
that  a  wife  under  ordinary  circumstances  never  should  say 
or  do  to  her  husband,  but  in  almost  every  instance  in  the 
record  the  evidence  tends  to  show  he  had  first  provoked  and 
exasperated  her  by  his  words  or  actions.  It  is  very  diffi- 
cult to  say  how  much  ill-behavior  on  the  part  of  the  wife 
will  in  a  given  case  take  away  her  remedy.  It  has  been 
said  that  "the  criterion  by  which,  in  human  tribunals,  the 
conduct  of  human  beings  is  to  be  estimated,  should  be 
formed,  not  according  to  the  rule  of  ideal  perfection  or  of 
occasional  excellence,  but  according  to  the  standard  which, 
being  attainable  by  the  various  classes  to  which  it  is  to  be 
applied,  is  sufficiently  high  to  insure  the  preservation  and 
promotion  of  the.  morals  and  good  of  society."  (Mayhugh 
V.  Mayhugh,  7  B.  Mon.  424;  i  Bishop  on  Marriage  and 
Divorce, — 5th  ed. — 768.)  The  court,  in  deciding  each 
question,  must  necessarily  look  to  see  which  of  the  parties 
was  first  to  blame.  If  the  evidence  shows  that  the  acts 
complained  of  consisted  mainly  of  resistance  to  ill-treat- 
ment, such  acts  cannot  be  set  up  to  show  extreme  and  re- 
peated cruelty,  within  the  meaning  of  the  statute.  (  Youngs 
v.  Youngs,  130  111.  230.)  Under  the  statute  either  party 
has  a  right  to  have  the  divorce  heard  by  jury,  and  the  jury 
trial  has  all  the  incidents  of  a  trial  at  common  law,  the  ver- 
dict having  the  same  force  and  effect,  not  being  merely 
advisory,  as  in  an  ordinary  chancery  suit.     (Lenning  v. 
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Lenning,  176  111.  180;  Berg  v.  Berg,  223  id.  209.)  The 
presumption  is  in  favor  of  the  verdict  until  it  is  success- 
fully impeached  in  some  mode  provided  by  law.  (Becker 
V.  Becker,  79  111.  532.)  In  this  case  the  judge  and  jury 
saw  the  witnesses,  heard  them  testify,  and  had  vastly  su- 
perior advantages  for  ascertaining  the  truth  and  detecting 
falsehood  over  any  court  sitting  as  a  court  of  review.  They 
could  judge  much  better  than  this  court  as  to  the  relative 
position  and  strength  and  the  ability  of  the  husband  to  pro- 
tect himself  against  the  wife.  For  this  reason  we  should 
hesitate  to  disturb  their  verdict.  We  are,  however,  con- 
strained to  hold  that  this  record  shows  that  while  the  wife 
said  and  did  things  that  would  not  tend  to  promote  proper 
family  relationship,  she  was  provoked  to  do  this  by  the 
inexcusable  conduct  of  her  husband.  He  practically  admits 
that  on  account  of  his  superior  size  and  strength  he  was 
able  to  protect  himself  from  injury  from  her.  In  most,  if 
not  all,  instances  her  acts  were  in  self-defense.  The  habit- 
ual drunkenness  of  the  husband  and  his  physical  treatment 
of  her  was  of  a  degree  so  gross  that  it  is  the  duty  of  the 
court  to  interfere  and  grant  a  divorce  to  the  wife. 

The  contention  is  also  made  that  the  decree  of  the  trial 
court  is  erroneous  as  to  the  amount  of  alimony.  As  finally 
entered  the  decree  allowed  $50  a  month, — $35  for  the  wife 
and  $15  for  the  child.  The  testimony  shows  that  the  wife 
had  no  property,  and  that  as  the  child  was  but  three  years 
of  age  the  wife  could  not  seek  employment  and  thus  sup- 
port herself.  The  evidence  shows  that  the  husband  owned 
a  farm  of  170  acres,  mortgaged  for  $7500,  and  worth,  ac- 
cording to  various  witnesses,  from  $150  to  $225  an  acre 
and  renting  at  $6  an  acre.  It  also  shows  that  he  had  a 
small  amount  of  personal  property,  and  was  in  debt,  be- 
sides the  mortgage,  several  thousand  dollars.  Under  the 
facts  in  this  record  we  are  of  the  opinion  the  allowance  of 
$50  per  month  was  excessive.  The  decree  will  therefore 
be  modified  by  requiring  the  defendant  in  error  to  pay  to 
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the  plaintiff  in  error,  for  the  support  of  herself  and  child, 
the  sum  of  $400  per  year,  in  quarterly  installments  of  $100 
each,  beginning  with  the  date  of  the  decree.  The  circuit 
court  has  power  to  modify  this  decree  from  time  to  time 
as  changed  circumstances  may  require.  Hilliard  v.  Ander- 
son,  197  111.  549. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  decree  of  the  circuit  court,  as  modified,  will  be  af- 

Judgment  of  Appellate  Court  reversed. 
Decree  of  circuit  court  modified  and  affirmed. 

Mr.  Justice  Cooke  took  no  part  in  the  consideration 
or  decision  of  this  case. 


The  People  ex  rel.  William  A.  Milburn,  County  Collector, 
Appellee,  vs.  The  Cairo,  Vincennes  and  Chicago 
Railway  Company,  Appellant. 

Opinion  filed  December  21,  ipu. 

1.  Taxes — total  tax  levied  under  section  i  of  Hard  Roads  act 
cannot  exceed  one  dollar  on  each  $100,  The  total  tax  to  be  levied 
under  section  i  of  the  Hard  Roads  act,  as  amended  in  1909,  (Laws 
of  1909,  p.  328,)  cannot  exceed  one  dollar  on  each  $100  assessed 
valuation,  and  this  limitation  cannot  be  avoided  by  holding  more 
than  one  election  and  authorizing  the  improvement  of  different 
roads  at  different  elections. 

2.  Same — hard  road  tax  and  hard  road  bond  tax  are  separate 
taxes.  The  harcf  road  tax  authorized  by  section  i  of  the  Hard 
Roads  act,  as  amended  in  1909,  and  the  tax  authorized  by  sec- 
tion 4a  of  the  same  act  to  pay  bonds  issued  for  money  borrowed 
to  build  hard  roads,  are  separate  taxes  though  the  limitation  on 
each  tax  is  the  same;  but  the  fact  that  a  tax  to  pay  bonds  might 
have  been  levied  does  not  justify  exceeding  the  limit  fixed  for  the 
hard  road  tax. 

Appeal  from  the  County  Court  of  Wabash  county;  the 
Hon,  John  A.  Lopp,  Judge,  presiding. 
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George  P.  Ramsey,  (L.  J.  Hackney,  of  counsel,)  for 
appellant. 

H.  M.  Phipps,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

An  election  was  held  in  road  district  No.  3  in  Wabash 
county  on  March  2,  1909,  to  vote  on  a  proposition  for 
macadamizing  roads  numbered  i  and  2,  which  resulted  in 
favor  of  the  proposition  and  authorized  a  tax  of  fifty-five 
cents  on  each  $100  assessed  valuation  of  taxable  property 
in  the  district  for  the  next  five  years,  to  be  expended  on 
said  roads  for  the  specified  purpose.  The  clerk  of  the  dis- 
trict filed  with  the  county  clerk  on  September  15,  1909,  a 
certificate  for  the  levying  of  the  tax.  On  March  i,  1910, 
another  election  was  held  in  the  same  district  to  vote  on 
the  question  of  constructing  and  maintaining  gravel,  rock, 
macadam  or  other  hard  roads  on  three  other  roads  of  the 
district,  numbered  3,  4  and  5,  and  that  election  resulted  in 
favor  of  the  proposition  and  for  levying  a  tax  of  fifty-five 
cents  on  each  $100  of  taxable  property  for  five  years,  be- 
ginning with  the  year  1910.  The  clerk  of  the  district  filed 
with  the  county  clerk  another  certificate  on  September  14, 
1910,  for  the  tax  voted  at  the  last  election.  The  county 
collector  in  1910  extended  a  hard  road  tax  at  the  rate  of 
$1.10  on  each  $100  assessed  valuation  of  the  property  of 
appellant.  The  tax  was  paid  except  the  excess  of  ten  cents 
over  one  dollar  on  each  $100  of  taxable  property,  and  on 
the  application  of  the  county  collector  for  judgment  and 
order  of  sale  for  such  excess  the  appellant  objected.  The 
court  overruled  the  objection  and  rendered  judgment,  from 
which  this  appeal  was  taken. 

The  act  authorizing  the  construction  and  maintenance 
of  gravel,  rock,  macadam  or  other  hard  roads,  as  amended 
in  1909,  (Laws  of  1909,  p.  327,)  authorizes  by  section  i 


^gitized  by 


Google 


D«6.'ll.]        The  People  v.  C,  V.  &  0.  Ry.  Co.  831 

the  levying  of  a  tax  not  exceeding  one  dollar  on  each  $ioo 
assessed  valuation  of  all  the  taxable  property  in  any  town- 
ship in  counties  under  township  organization,  or  road  dis- 
tricts in  counties  not  under  township  organization,  in  pur- 
suance of  any  election  held  as  provided  in  the  act.  The 
total  tax  that  can  be  levied  under  that  section  cannot  ex- 
ceed the  rate  so  specified.  (People  v.  Cincinnati,  Lafayette 
and  Chicago  Railway  Co.  247  111.  446.)  The  limitation 
cannot  be  disregarded  or  avoided  by  holding  more  than  one 
election  and  authorizing  the  improvement  of  different  roads 
at  different  elections. 

Section  4a  of  the  same  act  authorizes  an  election  to 
determine  whether  the  town  or  road  district  will  borrow 
money  if  the  commissioners  desire  to  expend  on  hard  roads 
a  greater  sum  than  is  available  to  them  from  other  sources, 
and  counsel  for  appellee  says  that  for  aught  that  appears 
part  of  this  tax  may  be  for  the  payment  of  bonds.  The 
certificate  under  which  the  tax  was  levied,  and  the  tax  it- 
self, which  is  a  single  hard  road  tax,  show  the  contrary. 
At  the  last  election  two  propositions  were  submitted  to  the 
voters  concerning  borrowing  the  amounts  stated  in  the 
propositions  to  construct  and  maintain  gravel,  rock,  mac- 
adam or  other  hard  roads  on  the  same  roads  for  which 
the  tax  had  been  voted,  and  there  was  a  majority  in  favor 
of  each  proposition.  That  was  long  after  the  first  certifi- 
cate was  made,  which  required  a  levy  of  the  tax  for  the 
whole  five  years ;  (People  v.  Illinois  Central  Railroad  Co. 
237  111.  154;)  and  while  it  is  true  that  there  may  be  a  tax 
to  pay  bonds  and  that  the  limitation  on  each  tax  is  one  dol- 
lar on  each  $100  of  assessed  valuation  of  taxable  property, 
(People  v.  Cincinnati,  Lafayette  and  Chicago  Railway  Co. 
supra,)  it  does  not  appear  that  any  bonds  were  ever  issued. 
The  hard  road  tax  and  the  bond  tax  are  separate  taxes, 
and  no  tax  was  levied  to  pay  bonds. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
^   ror,  vs.  Leo  Lewinger,  Plaintiff  in  Error. 

Opinion  filed  December  21,  iqii. 

Forgery — altering  marginal  figures  of  a  check  to  correspond 
with  written  amount  is  not  forgery.  Altering  the  marginal  fig- 
ures of  a  check  to  make  them  correspond  with  the  amount  ex- 
pressed in  written  words  which  are  not  ambiguous  or  uncertain  is 
not  forgery,  as  the  written  words,  under  section  17  of  the  Nego- 
tiable Instrument  act  of  1907,  control  the  amount  of  the  check,  and 
the  alteration  does  not  change  the  legal  effect  of  the  instrument 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Kickham  Scanlan,  Judge,  presiding. 

Henry  Roth,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W. 
Wayman,  State's  Attorney,  (Thomas  Marshall,  John 
Fleming,  and  F.  L.  Fairbank,  of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Leo  Lewinger,  was  found  guilty 
by  a  jury  on  the  third  count  of  an  indictment  for  forgery 
charging  him  with  passing  as  true  and  genuine,  a  false, 
forged  and  counterfeit  check  or  order  for  the  payment  of 
money.  The  court  rendered  judgment  on  the  verdict  by 
sentencing  him  to  the  penitentiary. 

The  following  is  a  copy  of  the  material  portion  of  the 
check  alleged  to  have  been  forged : 

"The  National  Bank  of  the  Republic. 

"Pay  to  the  order  of  Leo  Lewinger , .  .$2500/00 

twenty-five  hundred  and  no/ioo dollars." 

Stamped  across  the  face  and  indented  through  the  pa- 
per so  as  to  be  read  from  either  side  were  the  following 
words  and  figures :    "Not  over  $2500$."    The  evidence  for 
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the  prosecution  was  that  the  check  as  originally  made  out 
and  delivered  to  Lewinger  was  the  same  as  when  he  passed 
it,  except  that  the  figures  after  the  dollar  mark  were  "25," 
with  two  ciphers,  indicating  $25 ;  that  the  defendant  pre- 
sented the  check  to  a  saloon-keeper  in  its  present  form, 
with  the  figures  changed  so  as  to  indicate  $2500;  that  the 
saloon-keeper  deposited  it,  with  other  items,  in  the  Union 
Bank  and  drew  his  check  for  $2500,  which  he  received  and 
gave  to  the  defendant. 

The  question  in  the  case  is  whether  such  a  change  is  a 
material  alteration  of  a  check  so  as  to  change  its  character 
and  legal  effect  and  make  it  a  check  for  a  different  amount 
than  the  sum  payable  as  originally  drawn.  The  first  para- 
graph of  section  17  of  the  Negotiable  Instrument  act  (Laws 
of  1907,  p.  406,)  fixes  the  law  of  this  State  on  that  sub- 
ject, and  is  as  follows:  "Where  the  sum  payable  is  ex- 
pressed in  words  and  also  in  figures  and  there  is  a  discrep- 
ancy between  the  two,  the  sum  denoted  by  the  words  is  the 
sum  payable;  but  if  the  words  are  ambiguous  or  uncer- 
tain, reference  may  be  had  to  the  figures  to  fix  the  amount." 
In  this  check  the  sum  payable  was  expressed  in  words 
and  was  "twenty-five  hundred  dollars,"  and  the  words  were 
neither  ambiguous  nor  uncertain,  so  that  the  sum  payable 
was  $2500.  The  alteration  of  the  figures,  therefore,  did 
not  change  the  legal  effect  of  the  instrument.  That  was 
the  law  as  established  before  the  passage  of  the  Negotia- 
ble Instrument  act.  The  question  whether  the  figures  in  a 
school  order  for  the  payment  of  money  were  a  material 
part  of  the  order  arose  in  the  case  of  Langdale  v.  People, 
100  111.  263,  upon  an  objection  to  the  introduction  in  evi- 
dence of  the  order  on  account  of  a  variance  from  the  in- 
strument described  in  the  indictment.  The  order  was  for 
$36,  and  it  also  bore  upon  its  face  the  dollar  mark  and  fig- 
ures representing  that  amount.  The  indictment  set  out  the 
order  in  hcec  verba  and  omitted  the  "$36.00."  It  was  held 
that  the  figures  were  no  part  of  the  order,  and  the  court 
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said:     "Where  the  words  used  in  the  body  of  a  note  or 
order  for  the  payment  of  money  are  ambigfuous,  so  that 
there  is  uncertainty  in  regard  to  the  true  amount  that  was 
intended,  resort  may  be  had  to  the  figures  in  the  margin 
of  the  instrument  for  the  purpose  of  determining  the  true 
amount  agreed  to  be  paid,  as  held  in  RUey  v.  Dickens,  19 
111.  29,  and  C organ  v.  Frew,  39  id.  31.    But  the  figures  in 
the  margin  of  an  instrtunent  are  not  strictly  a  part  of 
the  contract.    They  cannot  be  reverted  to  to  impeach  the 
amount  named  in  the  body  of  the  paper,  and  are  never  re- 
sorted to  for  any  purpose  unless  there  is  uncertainty  in  re- 
gard to  the  amount  written  in  the  body  of  the  instrument." 
The  substance  of  that  decision  is  now  embodied  in  the  Ne- 
gotiable Instrument  act,  and  as  there  was  no  uncertainty  in 
the  amount  written  in  the  body  of  this  check,  the  figures 
as  originally  written  could  not  be  resorted  to  to  change  its 
effect  or  meaning.     Other  courts  have  held  that  an  altera- 
tion of  marginal  figures  on  a  check  in  which  the  amount 
payable  is  plainly  expressed  in  words  is  not  forgery.    ( IVil- 
son  v.  State,  85  Miss.  687;   Jackson  v.  State,  72  Ga.  38; 
State  V.  Lotono,  (W.  Va.)  58  S.  E.  Rep.  621;   State  v. 
Means,  47  La.  Ann.  1535.)     A  contrary  rule  was  adopted 
in  Commonwealth  v.  Hyde,  94  Ky.  517,  where  a  check 
was   given    for   seventy   cents,   with   marginal   figures    of 
"$70/100."    The  figure  "3"  was  inserted  between  the  dol- 
lar mark  and  the  "70/100."    The  Attorney  General  is  of 
the  opinion  that  the  Supreme  Court  of  West  Virginia  in 
disapproving  of  that  decision  was  not  correctly  advised  in 
saying  that  it  stood  alone,  and  he  says  that  the  same  doc- 
trine was  held  in  Lawless  v.  State,  114  Wis.  189.    The  Su- 
preme Court  of  Wisconsin  cited  the  Kentucky  case  as  a 
similar  one,  but  we  do  not  regard  them  as  of  the  same  na- 
ture.   A  check  was  given  to  George  Lawless  intended  to  be 
fdr  $9.50  for  transportation  to  Wisconsin,  and  was  writ- 
ten in  this  form :    "Pay  to  George  Lawless  or  order  $9. . .  . 
fifty  cents,. . .  .Dollars."    When  the  check  was  presented  it 
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had  been  changed  by  putting  in  the  figure  "5"  before  the 

figure  "9,"  which  made  the  check  read  "$59 fifty  cents," 

instead  of  "$9 fifty  cents."    There  the  amount  payable 

was  expressed  in  figures  and  words,  and  the  change  seems 
to  us  quite  different  from  the  change  of  marginal  figures  in 
the  Kentucky  case.  The  most  that  can  be  said  here  is,  that 
if  there  had  been  no  change  in  the  figures  the  party  who 
took  the  check  might  have  noticed  the  discrepancy  and  been 
led  to  make  inquiry  what  the  intention  of  the  maker  was, 
but  the  fact  is  that  the  maker  of  the  check  merely  made  a 
genuine  check  for  a  larger  sum  than  was  intended. 
The  judgment  is  reversed.  j^g^,^t  reversed. 


Eliza  Uden,  Appellee,  vs,  Thomas  Patterson  et  aL 
Appellants. 

Opinion  Hied  December  21,  tgii, 

1.  Partition — what  admission  by  complainant  does  not  bar  a 
right  to  partition.  The  admission  by  the  complainant  in  a  bill  for 
partition  of  an  allegation  in  the  answer  that  at  the  time  of  the 
filing  of  the  bill  there  was  a  judgment  of  record  in  the  circuit 
court  which  had  not  been  set  aside,  vacated  or  annulled,  "and 
which  judgment  was  an  adjudication  of  the  rights  of  complainant 
in  this  cause  in  the  said  real  property  complainant  seeks  to  have 
partitioned,"  does  not,  of  itself,  show  any  bar  to  the  relief  sought. 

2.  Same — when  co-tenant  is  entitled  to  demand  partition  not- 
withstanding agreement,  A  co-tenant  who  has  agreed  with  the 
others  that  one  of  their  number  shall  be  authorized  to  sell  the  real 
estate  not  later  than  a  specified  date  is  entitled  to  file  a  bill  for 
partition  if  the  land  is  not  sold  by  the  time  agreed  upon. 

3.  Same — moral  wrong  in  refusing  to  be  bound  by  verbal  con- 
tract docs  not  raise  an  estoppel.  Moral  wrong  on  die  part  of  a 
co-tenant  in  refusing  to  be  bound  by  an  oral  contract  authorizing 
one  of  the  co-tenants  to  sell  the  land  does  not  raise  an  estoppel 
against  her  right  to  demand  partition  after  the  time  for  making 
the  sale  has  expired,  notwithstanding  her  refusal  to  be  so  bound 
prevented  the  making  of  the  sale  within  the  time  set  by  contract. 
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Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edgar  Eldredge,  Judge,  presiding. 

Ei/MER  E.  Roberts,  and  H.  M.  Kelly,  for  appellants. 

R.  A.  Green,  and  H.  A.  Richolson,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  Eliza  Uden,  filed  her  bill  for  partition  in  the 
circuit  court  of  LaSalle  county.  Appellants  answered  her 
bill  and  filed  a  cross-bill.'  Appellee  answered  a  part  of  the 
cross-bill  and  demurred  to  the  remainder.  On  hearing,  ap- 
pellee conceded  that  all  the  facts  stated  in  the  answer  of 
appellants  to  the  original  bill  and  in  their  cross-bill  were 
true  and  correct,  and  no  testimony  was  taken.  The  court 
dismissed  the  cross-bill,  and  upon  the  facts  as  admitted  en- 
tered a  decree  for  partition  as  prayed  in  the  original  bill. 
From  this  decree  appellants  have  perfected  this  appeal. 

The  parties  are  all  adults  and  all  appeared  personally  in 
court.  The  bill  is  the  ordinary  bill  for  partition,  setting  up 
the  death  of  the  ancestor  intestate,  the  description  of  the 
property  of  which  he  died  seized,  that  appellee  and  appel- 
lants are  the  heirs-at-Iaw,  and  praying  for  partition  of  the 
estate  among  them.  The  answer  of  appellants  admitted  the 
ownership  of  the  real  estate  by  the  parties  as  tenants  in 
common  but  denied  that  appellee  was  entitled  to  have  the 
lands  partitioned,  "for  the  reason  that  at  the  time  of  the 
filing  of  said  bill  that  a  judgment  had  been  entered  in  the 
circuit  court  of  LaSalle  county  in  connection  with  the  said 
property,  which  judgment  had  not  at  any  time  been  set 
aside,  vacated  or  annulled,  and  which  judgment  was  an  ad- 
judication of  the  righfs  of  complainant  in  this  cause  in  the 
said  real  property  complainant  seeks  to  have  partitioned  by 
her  bill."  The  answer  then  sets  up  an  agreement  entered 
,  into  by  the  tenants  in  common  of  said  real  estate  and  their 
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spouses  on  October  i6,  1908,  being  the  agreement  involved 
in  Hartenbower  v.  Uden,  242  111.  434.  As  it  is  there  set 
out  in  full  on  pages  435  and  436  reference  will  be  had  to 
that  case  for  its  provisions.  The  answer  then  alleges  that 
as  appellant  Benjamin  A.  Patterson  made  the  sale  provided 
for  in  the  contract,  and  did,  together  with  the  other  appel- 
lants, execute  a  warranty  deed  for  the  conveyance  of  the 
land  to  Hartenbower  pursuant  to  said  sale,  and  as  appellee 
then  refused  to  join  in  the  execution  of  said  deed,  she  is 
now  estopped  from  seeking  to  partition  the  lands  in  ques- 
tion. The  cross-bill,  in  addition  to  setting  up  the  ownership 
of  the  realty  and  the  collection  and  retention  of  the  rents 
of  said  real  estate  by  Benjamin  Patterson  from  the  death 
of  the  ancestor  down  to  the  time  of  the  filing  of  the  cross- 
bill, refers  to  the  execution  of  the  agreement  of  October  16, 
1908;  recites  the  making  of  a  sale  of  the  land  by  Benja- 
min Patterson  under  said  agreement,  the  execution  of  a  deed 
to  the  land  by  appellants  and  their  spouses,  and  the  refusal 
of  appellee  and  her  husband  to  execute  the  same;  recites 
the  filing  of  a  bill  for  specific  performance  by  Hartenbower 
and  Benjamin  Patterson  against  appellee,  the  decree  of  the 
circuit  court  of  LaSalle  county  granting  the  relief  prayed 
and  the  order  of  the  Supreme  Court  reversing  that  decree, 
and  prays  that  Benjamin  Patterson  be  directed,  under  the 
agreement  of  October  16,  1908,  to  re-advertise  the  prem- 
ises and  make  sale  according  to  the  terms  of  that  agreement 
and  distribute  the  proceeds  among  the  tenants  in  common 
as  therein  provided. 

Appellants  contend  ( i )  that  Mrs.  Uden  could  not  main- 
tain her  bill  because  at  the  time  it  was  filed  the  decree  in 
the  circuit  court  in  the  specific  perfonnance  case  had  not 
been  vacated,  modified  or  set  aside,  because,  as  they  claim, 
the  remanding  order  of  the  Supreme  Court  had  not  then 
been  filed  in  that  case  in  the  circuit  court  of  LaSalle  county ; 
(2)  that  she  is  not  entitled  to  the  relief  prayed  because  she 
had  entered  into  a  contract  whereby  it  was  agreed  that  no 
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partition  should  be  made;  (3)  that  she  does  not  come  into 
court  with  clean  hands;  (4)  that  the  relief  prayed  for  in 
the  cross-bill  should  have  been  granted. 

The  answer  does  not  in  apt  terms  set  up  any  former  ad- 
judication that  would  operate  as  a  bar  to  this  action.  The 
only  allegation  in  the  answer  relating  to  this  subject  is  that 
above  quoted.  The  cross-bill  sets  up  the  proceedings  in 
the  circuit  court  and  the  fact  that  the  decree  was  reversed 
by  this  court  in  the  case  of  Hartenbozver  v.  Uden,  supra. 
There  is  no  allegation  in  the  answer  or  cross-bill  of  a  fail- 
ure to  file  the  mandate  of  this  court  in  the  Hartenbower 
case,  and  as  there  was  no  proof  taken,  this  fact,  if  true, 
does  not  appear  in  the  record.  The  allegation  in  the  an- 
swer that  a  judgment  had  been  entered  in  the  circuit  court 
in  connection  with  this  property  and  that  it  was  an  adjudi- 
cation of  the  rights  of  the  complainant  in  the  said  real  es- 
tate did  not  state  any  matter  that  would  operate  as  a  bar  to 
the  filing  of  the  bill  herein,  and  the  rights  of  Mrs.  Uden 
were  not  affected,  so  far  as  that  matter  was  concerned,  by 
reason  of  her  admission  that  all  the  facts  stated  in  the  an- 
swer and  in  the  cross-bill  were  true  and  correct. 

The  contentions  that  appellee  is  not  now  entitled  to  a 
partition  of  this  real  estate  because  of  the  contract  of  Oc- 
tober 16,  1908,  and  that  she  does  not  come  into  a  court  of 
equity  with  clean  hands,  cannot  be  sustained.  It  is  true,  as 
appellants  contend,  that  equity  will  not  award  a  partition 
at  the  suit  of  one  in  violation  of  his  own  agreement  The 
objection  to  partition  in  such  cases  is  in  the  nature  of  an 
estoppel,  (Hill  v.  Reno,  112  111.  154,)  and  that  an  agree- 
ment not  to  partition,  though  not  expressed,  would  be  read- 
ily implied  and  enforced  if  such  implication  proved  neces- 
sary to  secure  a  fulfillment  of  the  agreement.  (Bissell  v, 
Peirce,  184  111.  60;  Ingraham  v.  Mariner,  194  id.  269.) 
By  the  express  terms  of  the  agreement  of  October  16,  1908, 
Benjamin  Patterson  was  direct;ed  to  sell  the  real  estate  here 
sought  to  be  partitioned  not  later  than  December  15,  1908. 
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The  bill  and  cross-bill  both  allege,  and  the  answer  of  appel- 
lants admits,  that  at  the  time  the  bill  herein  was  filed,  on 
December  27,  1909,  the  premises  were  still  owned  by  ap- 
pellee and  appellants  and  were  in  the  possession  of  Benja- 
min Patterson,  and  the  cross-bill  alleges  that  that  situation 
still  existed  at  the  time  of  the  filing  of  the  cross-bill,  on 
April  28,  191 1.  By  the  terms  of  said  agreement  the  time 
in  which  Benjamin  Patterson  was  authorized  to  sell  the 
real  estate  expired  on  December  15,  1908,  and  the  implied 
agreement  not  to  partition  said  lands  expired  on  that  date. 
Benjamin  Patterson  having  failed  to  make  a  sale  of  the 
lands  before  December  15,  1908,  as  he  was  directed  and 
authorized  to  do  by  the  terms  of  said  agreement,  any  one 
of  the  tenants  in  common  had  the  rigjht,  at  any  time  there- 
after, to  file  a  bill  for  partition  and  secure  a  division  of 
the  property.  f 

But  it  is  urged  that  the  refusal  of  appellee  to  execute  ^ 

the  deed  to  Hartenbower  at  the  request  of  Benjamin  Pat- 
terson was  such  a  fraud  that  she  is  now  estopped  to  de- 
mand a  partition  of  the  lands.  In  Hartenbower  v.  Uden, 
supra,  Mrs.  Uden  pleaded  the  Statute  of  Frauds,  and  it 
was  held  that  she  could  not  be  required  to  specifically  per- 
form the  parol  contract  entered  into  between  Benjamin  Pat- 
terson and  Hartenbower.  She  had  the  right  to  avail  her- 
self of  this  defense,  and  in  doing  so  she  was  guilty  of  no 
fraud  which  would  operate  as  an  estoppel  to  maintain  the 
bill  in  this  case.  There  must  be  something  more  than  the 
mere  moral  wrong  of  refusing  to  be  bound  by  a  verbal 
agreement  to  raise  such  an  estoppel.  {Koenig  v.  Dohm^ 
209  111.  468.)  "The  moral  wrong  in  refusing  to  be  bound 
by  a  verbal  agreement  because  it  does  not  comply  with  the 
statute  is  not  the  fraud  intended  by  this  equitable  principle. 
If  it  were,  the  statute  would  be  rendered  entirely  nuga- 
tory." Pomeroy  on  Specific  Performance  of  Contracts,  202 ; 
Koenig  v.  Dohm,  supra. 
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What  has  been  said  disposes  of  the  contention  that  ap- 
pellants were  entitled  to  the  relief  prayed  in  the  cross-bill. 

The  action  of  the  circuit  court  in  gfranting  the  prayer 
of  the  original  bill  and  in  dismissing  the  cross-bill  was 
proper,  and  the  decree  for  partition  is  affirmed. 

Decree  affirmed. 


Charles  C.  Arnold,  Appellee,  vs.  John  T.  Keil, 
Appellant. 

Opinion  filed  December  21,  igii. 

1.  Elections — when  failure  to  make  a  third  candidate  a  forty 
to  election  contest  petition  is  not  fatal.  Failure  to  make  a  third 
candidate  a  party  to  an  election  contest  proceeding  between  the 
two  higher  candidates  is  not  fatal,  where  the  result  of  the  canvass 
shows  he  had  no  rights  which  would  be  affected  by  the  decree. 

2.  Same — when  ballots  are  properly  preserved.  Ballots  must 
be  regarded  as  properly  preserved  even  though  the  judges  of  elec- 
tion placed  no  impression  on  the  sealing  wax  with  which  the  bag 
containing  the  ballots  was  fastened  and  though  the  combination  of 
the  safe  in  which  they  were  placed  by  the  village  clerk  had  not 
been  changed  since  its  use  by  the  former  clerk,  where  the  village 
clerk  carried  the  only  key  to  the  inner  door  of  the  safe,  which 
he  testifies  was  never  unlocked,  except  by  himself,  after  he  took 
charge  of  the  bag,  and  where  he  testifies  that  the  condition  of  the 
bag  is  unchanged,  and  there  is  no  evidence  to  the  contrary  or  to 
show  that  any  other  person  had  access  to  the  safe. 

3.  Same — unexplained  pencil  crosses  on  back  of  ballot  consti- 
tute  a  distinguishing  tnark.  Pencil  crosses  on  the  back  of  a  bal- 
lot must  be  treated  as  constituting  a  distinguishing  mark  where  no 
attempt  is  made  to  explain  their  presence. 

4.  Same — irregular  cross  resembling  letter  T  does  not  tntiate 
ballot.  The  fact  that  the  cross  in  the  square  before  a  candidate's 
name  is  irregularly-shaped,  similar  in  form  to  the  letter  T,  does 
not  justify  rejecting  the  ballot  as  to  such  candidate. 

5.  Same — zvriting  names  on  blanks  does  not  constitute  distin- 
guishing mark.  The  writing  of  names  on  blank  spaces  in  a  ticket 
does  not  constitute  a  distinguishing  mark,  even  though  names  so 
written  in  are  printed  on  another  ticket  and  voted  for  by  crosses. 
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6.  Same — erasure  of  crosses  or  names  of  candidates  does  not 
vitiate  baUot.  The  erasure  of  crosses  and  candidates'  names  by 
drawing  pencil  lines  horizontally  through  the  names  or  crosses,  or 
by  blackening  the  square  where  the  cross  was  made,  does  not  con- 
stitute a  distinguishing  mark  or  amount  to  mutilation  of  ballot. 

7.  Same — when  ballot  should  be  counted  for  certain  candidates. 
If  a  ballot  is  properly  marked  for  a  candidate  for  the  ofi&ce  of 
president  of  the  board  of  trustees  it  should  be  counted  for  him, 
even  though  the  voter  has  voted  for  so  many  candidates  for  the 
office  of  trustee  that  the  ballot  cannot  be  counted  for  any  of  them. 

Appeal  from  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  T.  N.  Green,  Judge,  presiding. 

George  J.  Jochem,  for  appellant. 

J.  P.  St.  Cerny,  (W.  B.  Cooney,  of  counsel,)  for  ap- 
pellee. 

Mr.  Chie^  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  an  election  contest  brought  by  appellee,  Charles 
C.  Arnold,  in  the  circuit  court  of  Tazewell  county,  against 
John  T.  Keil,  as  to  the  office  of  president  of  the  board  of 
trustees  of  the  village  of  East  Peoria.  The  election  was 
held  April  18,  191 1.  According  to  the  returns  of  the  judges 
of  election  and  the  canvass  by  the  village  board  of  trustees, 
Keil,  the  People's  Party  candidate,  received  134  votes,  Ar- 
nold, the  democratic  candidate,  received  131  votes,  and  Ed- 
ward W.  Tucker,  the  independent  candidate,  69  votes,  Keil 
being  declared  elected.  As  a  result  of  the  contest  in  the 
circuit  court  a  decree  was  entered  finding  that  Arnold  had 
received  142  votes,  Keil  134  and  Tucker  69,  and  that  Ar- 
nold was  elected.  Keil  thereupon  prayed  and  was  allowed 
an  appeal  to  this  court. 

Appellant  contends  that  the  decree  should  be  reversed 
because  Tucker,  the  independent  candidate,  was  not  made 
a  party.     A  demurrer  filed  on  this  ground  was  overruled. 
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Thereupon  appellant  answered,  admitting  the  allegations  of 
the  petition  concerning  the  matters  alleged  therein  prior  to 
the  count  of  the  ballots  by  the  judges,  but  denying  that  the 
ballots  were  counted  improperly,  and  also  denying  that  they 
had  been  properly  kept  so  as  to  entitle  them  to  be  intro- 
duced in  evidence  on  a  re-count.  The  answer  also  alleges 
that  Tucker  was  a  necessary  party  and  had  not  been  joined 
as  a  defendant,  and  that  the  court  was  without  jurisdiction. 
After  the  demurrer  of  a  party  to  a  suit  has  been  overruled 
and  he  has  answered,  he  thereby  waives  all  questions  that 
must  be  raised  by  demurrer  and  can  have  advantage  on  the 
final  hearing  of  the  whole  case  only  as  to  matters  of  sub- 
stance, when  it  appears,  upon  a  consideration  of  all  the 
pleadings  and  the  proof,  that  the  complainant  is  not  entitled 
to  the  relief  sought.  (Kesner  v.  Miesch,  204  111.  320.)  In 
Elmendorf  v.  Taylor,  10  Wheat.  152,  Chief  Justice  Mar- 
shall laid  down  the  rule  that  an  objection  as  to  the  want  of 
parties  does  not  affect  the  jurisdiction  but  addresses  itself 
to  the  policy  of  the  court;  that  "courts  of  equity  require 
that  all  parties  concerned  in  interest  shall  be  brought  before 
them  that  the  matter  in  controversy  may  be  finally  settled. 
This  equitable  rule,  however,  is  framed  by  the  court  itself 
and  is  subject  to  its  discretion.  *  *  ♦  Being  introduced 
by  the  court  itself  for  the  purposes  of  justice,  it  is  suscept- 
ible of  modification  for  the  promotion  of  those  purposes." 
(Mitford  &  Tyler's  PI.  &  Pr.  in  Equity,  [1876]  p.  18.) 
While  it  would  have  been  better  practice  to  have  made 
Tucker  a  party,  the  result  of  the  canvass  showed  that  he 
was  not  a  necessary  party  for  the  purpose  of  entering  a 
proper  decree.  {Brents  v.  Smith,  250  111.  521.)  Had  it 
been  shown  on  the  hearing  that  Tucker  received  more  votes 
than  either  of  the  other  candidates  for  president  of  the 
board,  no  decree  affecting  his  rights  could  have  been  en- 
tered as  he  was  not  made  a  party. 

Appellant  further  contends  that  the  ballots  were  not 
properly  preserved  after  the  election  and  should  not  have 
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been  received  in  evidence  to  contradict  the  returns  of  the 
judges.  When  the  ballots  have  been  properly  preserved 
they  are  the  best  evidence  of  the  result  of  the  election,  but 
for  them  to  control  it  must  affirmatively  appear  that  they 
have  been  preserved  substantially  in  the  manner  required 
by  law,  by  the  proper  officers.  (Beall  v.  Albert,  159  111. 
127;  Graham  v,  Peters,  248  id.  50;  Brents  v.  Smith,  su- 
pra.) This  record  shows  that  the  village  clerk  received  the 
returns  from  the  judges  about  ten  minutes  after  the  com- 
pletion of  the  count;  that  before  taking  the  bag  of  ballots 
from  the  ballot-box  he  called  up  the  county  judge  and 
asked  his  advice  as  to  the  manner  of  taking  care  of  the 
ballots;  that  he  thereupon  took  the  sealed  bag  of  ballots 
from  the  box  and  placed  it  in  a  safe  situated  in  the  coun- 
cil chamber,  on  the  second  floor  of  the  village  hall;  that 
access  to  the  council  chamber  was  comparatively  easy,  but 
that  the  outer  door  of  the  safe  was  locked  by  a  combination 
and  an  inner  door  by  a  key.  The  combination  had  not 
been  changed  since  its  use  by  the  former  village  clerk.  The 
present  village  clerk  had  the  only  key  to  the  inner  door, 
and  this  door  had  never  been  unlocked  since  the  ballots 
were  placed  in  the  safe,  except  by  himself.  He  testified 
that  the  bag  containing  the  ballots  was  in  the  same  condi- 
tion as  when  returned  to  him  by  the  judges.  This  bag  was 
fastened  with  sealing  wax,  but  no  impression  was  placed 
by  the  judges  on  the  wax.  No  evidence  of  any  kind  was 
offered  indicating  that  any  other  person  had  had  access 
to  the  safe.  It  is  insisted  that  it  was  shown  on  cross- 
examination  that  the  village  clerk  did  not  testify  positively 
that  other  persons  had  not  had  such  access.  A  reading  of 
his  entire  testimony  does  not  uphold  this  claim.  The  trial 
judge  saw  the  bag  before  it  was  opened  and  heard  the  tes- 
timony of  the  witnesses  on  this  point,  and  stated  that  he 
thought  the  ballots  had  been  preserved  substantially  as  re- 
quired by  law.  From  this  record  we  reach  the  same  con- 
clusion. 
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The  original  ballots'  are  certified  to  this  court  with  the 
record.  There  are  134  uncontested  Keil  ballots,  126  un- 
contested Arnold  ballots  and  69  uncontested  votes  for 
Tucker.  One  ballot  is  not  marked  in  any  way  for  presi- 
dent of  the  board  of  trustees.  The  16  remaining  ballots 
are  all  objected  to  by  appellant  as  improperly  counted  for 
appellee. 

Ballot  A  has  three  lead  pencil  crosses  on  the  back.  No 
attempt  was  made  by  the  evidence  to  explain  how  these 
crosses  came  to  be  there.  In  this  state  of  the  record  we 
are  disposed  to  hold  that  they  are  distinguishing  marks, 
and  the  ballot  should  not  have  been  counted  for  appellee. 
Brents  v.  Smith,  supra,  (p.  529.) 

It  is  not  indicated  in  the  brief  why  ballots  B  and  C  are 
objected  to.     They  were  properly  counted  for  appellee. 

Ballot  E  has  an  irregularly-shaped  mark,  similar  in 
form  to  the  letter  T,  in  the  square  before  the  name  of 
appellee.  This  ballot  was  properly  counted  for  appellee. 
Parker  v.  Orr,  158  111.  609;  Brer^ts  v.  Smith,  supra. 

Ballots  D,  F  and  G  are  objected  to  on  the  ground  that 
the  crosses  in  the  square  before  the  name  of  Arnold  are 
so  drawn  as  to  make  them  distinguishing  marks.  We  can 
not  so  hold.    They  were  properly  counted  for  appellee. 

Ballot  H  has  a  cross  in  the  democratic  circle  and  crosses 
in  the  squares  before  the  names  of  Crawford  and  Dennis, 
two  independent  candidates  for  trustee,  and  a  cross  in  the 
square  before  the  name  of  Martin,  People's  Party  candidate 
for  police  magistrate.  On  the  democratic  ticket  there  were 
only  printed  the  names  of  the  candidate  for  president  and 
one  trustee,  with  blank  lines  opposite  the  other  two  squares 
for  trustees  and  the  square  for  police  magistrate.  The 
voter  who  cast  this  ballot  wrote  in  the  democratic  ticket, 
on  the  blank  lines,  the  names  of  Crawford  and  Dennis  for 
trustees  and  Martin  for  police  magistrate.  It  is, contended 
that  the  writing  in  of  these  names  when  they  were  already 
printed  on  the  ballot  and  voted  for  by  crosses,  constituted 
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distinguishing  marks.    We  held  otherwise"  in  Smith  v.  Reid, 
223  III.  493.    The  vote  was  properly  counted  for  Arnold. 

In  ballot  I  the  voter  made  crosses  in  the  three  demo- 
cratic squares  for  trustee,  and  then  erased  them  and  made 
crosses  in  the  squares  before  three  independent  candidates 
for  trustee.  Under  the  holding  of  this  court  in  Brents  v. 
Smith,  stipra,  the  erasure  of  these  crosses  did  not  mutilate 
the  ballot  or  make  distinguishing  marks  thereon. 

In  ballots  J,  K  and  M  the  voters  properly  expressed 
their  choice  for  Arnold  for  president  of  the  board  by  a 
cross  in  the  square  before  his  name  but  voted  for  four 
candidates  for  trustees.  While  this  would  make  it  impos- 
sible to  count  the  ballots  for  any  candidate  for  trustee  it 
would  not  in  any  way  affect  the  vote  for  president,  and  the 
three  ballots  should  be  counted  for  Arnold. 

In  ballots  L,  N,  O  and  P  it  is  objected  that  each  of 
the  ballots  has  a  distinguishing  mark,  because  the  voters  in 
two  cases  crossed  out  the  name  of  a  candidate  by  lead  pen- 
cil marks  drawn  once  or  twice  horizontally  through  the 
name,  and  in  two  cases  marked  out  a  cross,  once  by  paral- 
lel lines  and  once  by  filling  in  the  square  with  pencil  marks. 
These  erasures  are  not  as  to  president  of  the  board.  In 
all  four  ballots  a  cross  is  properly  placed  in  the  square 
before  the  name  of  Arnold.  We  have  held  that  such  eras- 
ures do  not  mutilate  the  ballot  or  constitute  distinguishing 
marks.  Brents  v.  Smith,  supra;  Kerr  v.  Flewelling,  235 
111.  326;    Winn  v.  Blackman,  229  id.  198. 

Adding  to  the  126  imcontested  Arnold  votes  the  15 
contested  ballots  that  we  have  counted  for  him  gives  him 
141  votes,  or  seven  more  than  the  134  that  it  is  agreed  were 
properly  counted  for  appellee,  Keil.  Arnold  was  therefore 
properly  declared  by  the  trial  court  to  be  elected. 

The  judgment  of  the  circuit  court  w-ill  be  affirmed. 

Judgment  affirmed. 
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Louis  Weber  &  Co.  Defendant  in  Error,  vs.  Jacob  M. 
Levine,  Raintiff  in  Error. 

Opinion  filed  December  21,  ipii. 

Appeals  and  errors — when  constitutionality  of  section  55  of 
Municipal  Court  act  is  not  involved.  The  constitutionality  of  sec- 
tion 33  of  the  Municipal  Court  act,  providing  that  any  party  may 
be  examined  by  the  adverse  party  as  if  under  cross-examination 
but  that  the  party  calling  for  the  examination  shall  not  be  con- 
cluded thereby  but  may  rebut  the  testimony,  is  not  involved,  even 
though  the  plaintiff  calls  the  defendant  as  a  witness  under  said 
section  and  the  court  refuses  to  hold  said  section  unconstitutional, 
where  the  plaintiff  accepted  the  defendant's  testimony  as  true  and 
made  no  attempt  to  contradict  it. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Hosea  W.  Weli^,  Judge,  presiding. 

Louis  GrEEnberg,  for  plaintiff  in  error. 

Blum  &  Blum,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  defendant  in  error,  a  corporation,  recovered  in  the 
municipal  court  of  Chicago  a  judgment  in  trover  against 
the  plaintiff  in  error,  a  pawnbroker,  for  the  value  of  a  dia- 
mond ring  pawned  to  the  plaintiff  in  error  upon  which  the 
defendant  in  error  claimed  to  have  a  chattel  mortg;age.  A 
wTit  of  error  was  sued  out  of  this  court  on  the  ground  that 
the  constitutionality  of  section  33  of  the  Municipal  Court 
act  is  involved.  A  motion  made  by  the  defendant  in  error 
to  dismiss  the  writ  for  the  reason  that  no  constitutional 
question  was  involved  was  taken  with  the  case. 

We  are  of  the  opinion  that  we  are  without  jurisdiction 
in  this  case.  Section  33  of  the  Municipal  Court  act  pro- 
vides that  any  party  to  a  suit  in  the  municipal  court  may 
be  examined  on  the  trial  as  if  under  cross-examination  at 
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the  instance  of  the  adverse  party,  but  that  the  party  calling 
for  such  examination  shall  not  be  concluded  thereby  but 
may  rebut  the  testimony  thus  given.  On  the  trial  the  plain- 
tiff called  the  defendant  as  a  witness,  stating  that  he  called 
him  imder  section  33.  The  defendant's  coimsel  then  said 
that  he  claimed  that  if  the  defendant  was  called  under  sec- 
tion 33  any  testimony  he  might  give  would  bind  the  plain- 
tiff, to  which  the  court  responded  that  the  plaintiff  was  not 
bound  by  any  testimony  given  by  the  defendant,  and  the 
defendant  excepted.  The  defendant  then  testified  that  he 
was  a  pawnbroker,  and  that  a  certain  diamond  ring  was 
pawned  to  him  at  his  place  of  business  on  a  certain  date 
by  A.  A.  Hartman,  and  that  he  did  not  know  whether  the 
plaintiff  had  a  mortgage  on  it  or  not.  The  court  refused 
to  hold  a  proposition  of  law  submitted  by  the  defendant 
to  the  effect  that  section  33  was  unconstitutional,  that  the 
plaintiff  was  bound  by  any  testimony  given  by  the  defendant 
when  called  by  the  plaintiff,  and  that  the  defendant's  tes- 
timony must  be  treated  the  same  as  that  of  any  other  cred- 
ible witness  testifying  on  behalf  of  the  plaintiff.  No  at- 
tempt was  made  to  contradict  the  defendant's  testimony. 
In  fact,  every  material  part  of  it  was  essential  to  the  plain- 
tiff's case,  and  if  it  had  not  been  accepted  as  true  no  judg- 
ment could  have  been  rendered  against  defendant.  There 
was  therefore  no  occasion  for  the  application  of  section  33. 
It  was  absolutely  unimportant. 

No  constitutional  question  being  presented  we  have  no 
authority  to  examine  the  other  matters  assigned  for  error. 

In  accordance  with  the  statute  the  cause  will  be  trans- 
ferred to  the  Appellate  Court  for  the  First  District. 

Cause  transferred. 
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The  Moune  Water  Power  Company,  Appellant,  vs. 
Pleasant  F.  Cox,  County  Treasurer,  et  al.  Appellees. 

Opinion  Med  December  21,  ipii. 

1.  Real  property — what  amounts  to  a  grant  of  the  fee  simple. 
A  grant  by  a  water  power  company  to  the  United  States  of  "the 
unrestricted  use  in  perpetuity,  without  charge,  of  so  much  of  the 
bed  of  the  river  not  already  belonging  to  the  United  States  as  may 
be  covered  by  the  pool  and  wall,  necessary  to  develop  the  water 
power,  and  ten  feet  outside  of  the  said  wall,"  is  a  grant  of  the 
fee  simple. 

2.  Same — right  to  use  water  power  is  an  interest  in  real  estate. 
The  use  of  a  fall  of  water  artificially  impounded  is  the  taking  of 
that  which  has  been  produced  by  the  combination  of  artificial 
means  and  natural  forces  and  partakes  of  the  nature  of  a  profit 
b  prendre,  and  the  right  to  such  use  is  an  interest  in  the  aggre- 
gate of  rights  constituting  the  water  power,  which  is  real  estate. 

3.  Taxes — State  laws  concerning  taxation  do  not  apply  where 
the  United  States  has  exclusive  jurisdiction.  The  laws  of  Illinois 
concerning  taxation  have  no  application  to  places  over  which  Con- 
gress has  the  exclusive  power  of  legislation  in  all  matters. 

4.  Same — when  right  to  water  pozver  is  exempt  from  taxation. 
The  right  to  water  power,  which  is  an  interest  in  real  estate,  is 
exempt  from  taxation  where  the  situs  of  such  power  is  a  place 
which  has  been  acquired  by  the  United  States  and  over  which 
Congress  has  the  exclusive  power  of  legislation. 

5.  Same — equity  will  enjoin  the  collection  of  tax  upon  exempt 
property.  A  court  of  equity  will  enjoin  the  collection  of  a  tax 
upon  property  which  is  exempt  from  taxation. 

6.  Same — zvhen  assessment  of  franchise  of  corporation  by  lo- 
cal assessor  is  void.  A  corporation  having  the  power,  in  addition 
to  manufacturing,  to  own  real  estate  and  water  power  and  to  lease 
or  sell  water  power  to  others  for  manufacturing  purposes,  is  not 
of  the  class  of  corporations  whose  franchises  may  be  assessed  by 
the  local  assessor,  and  an  assessment  of  the  franchise  of  such  cor- 
poration by  tlie  local  assessor  is  void  and  the  collection  of  the  tax 
based  thereon  may  be  enjoined. 

7.  Same — a  person  charged  with  tax  on  property  he  does  not 
own  may  enjoin  collection  of  tax.  A  person  is  not  bound  to  an- 
ticipate that  the  assessor  will  assess  property  to  him  which  he 
does  not  own,  and  if  such  assessment  is  made  without  his  knowl- 
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edge  he  has  a  right  to  enjoin  the  collection  of  the  tax  and  is  not 
limited  to  a  remedy  before  the  board  of  review. 

8.  Same — assessor  not  bound  by  items  or  valuation  in  unsworn 
schedule.  The  assessor  is  not  bound  by  the  items  or  valuations 
appearing  in  an  unsworn  schedule  given  to  him  by  the  president 
of  a  corporation,  and  the  fact  that  the  assessor  may  subsequently 
complete  the  assessment  by  adding  property  of  the  corporation 
omitted  therefrom  is  a  matter  of  which  the  corporation  is  bound 
to  take  notice. 

Hand  and  Vickers,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  Wii,liam  H.  Gest,  Judge,  presiding. 

Peek  &  DiETz,  and  William  A.  Meese,  (Albert  M. 
Kales,  of  counsel,)  for  appellant. 

L.  M.  Magill,  State's  Attorney,  (W.  R.  MoorE,  of 
counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Moline  Water  Power  Company  began  a  suit  in  the 
circuit  court  of  Rock  Island  county  to  enjoin  the  collection 
of  certain  taxes  extended  against  it,  and  the  court  having 
sustained  a  demurrer  and  dismissed  the  bill  for  want  of 
equity  it  has  appealed. 

From  the  averments  of  the  bill  it  appears  that  the  ap- 
pellant is  a  corporation  created  by  a  special  act  of  the  leg- 
islature in  force  February  i6,  1865,  and  authorized  to  own 
real  estate  and  a  part  or  all  of  the  water  power  at  Moline, 
to  carry  on  such  manufacturing  business  as  it  may  desire, 
and  to  lease  or  sell  water  power  or  lands  to  others  for  that 
purpose;  that  on  April  i,  1909,  it  owned  certain  real  es- 
tate along  the  south  side  of  the  slough  of  the  Mississippi 
river  separating  the  island  of  Rock  Island  from  the  main- 
'land,  and  also  other  lands,  upon  which  taxes  had  been  lev- 
ied for  many  years  and  all  the  taxes  assessed  against  said 
real  estate  have  been  paid;  that  appellant's  other  property 


Digitized  by  LjOOQ  IC 


850  MoLiNE  Water  Power  Co.  v.  Cox.        [252  ffl. 

consisted  of  manufacturer's  tools,  implements  and  machin- 
ery of  the  value  of  $15,000,  office  furniture  of  the  value 
of  $50,  and  $1325  cash,  besides  a  right  to  receive  one- 
fourth  of  all  the  water  power  developed  by  the  United 
States  in  the  slough  of  the  Mississippi  river  lying  between 
the  island  of  Rock  Island  and  the  Illinois  mainland,  by  vir- 
tue of  a  writing  executed  by  the  appellant  and  the  Secre- 
tary of  War  of  the  United  States,  and  the  appellant  owned 
no  other  property;  that  by  its  president  it  made  out  and 
delivered  to  the  assessor  a  schedule  of  the  items  of  prop- 
erty mentioned,  for  taxation,  which  was  accepted  by  the  as- 
sessor without  any  question  as  to  such  items  or  their  value, 
and  that  the  tax  on  the  amount  of  said  items  is  $291.48, 
which  has  been  tendered  both  to  the  town  collector  and  the 
county  collector,  but  they  have  refused  to  accept  said  pay- 
ment; that  the  assessor,  secretly  and  without  notice  to  the 
appellant,  raised  the  valuation  of  the  item  "manufacturer's 
tools,  implements  and  machinery"  from  $15,000  to  $35,000, 
and  added  to  the  schedule  the  following  items :  "Building 
on  dam,  investments  in  real  estate  and  imp.  thereon,  (see 
sec.  10,)  $23,625 ;  all  other  personal  property  required  to 
be  listed,  $140,000;"  that  the  action  of  the  assessor  was 
without  the  knowledge  of  the  appellant,  and  that  it  never 
had  any  notice  thereof  until  February  25,  1910,  when  one 
of  its  officers  went  to  the  office  of  the  town  collector  and 
then  first  learned  of  the  changes  made  in  the  schedule,  and 
that  the  amount  of  personal  taxes  charged  against  the  ap- 
pellant had  thereby  been  increased  to  $3560. 

It  is  averred  that  the  increase  of  $20,000  in  the  valu- 
ation of  "manufacturer's  tools,  implements  and  machinery" 
was  brought  about  by  including  therein  machinery  which 
did  not  belong  to  and  was  neither  used  by  nor  in  the  pos- 
session or  control  of  the  appellant,  being  three  generators 
and  two  exciters,  which  were  on  April  i,  1909,  the  prop- 
erty of  the  People's  Power  Company  and  were  in  its  pos- 
session and  control ;  that  the  item  "building  on  dam,"  etc, 
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referred  to  a  power  house  built  upon  a  dam,  the  property 
of  the  United  States ;  and  that  the  item  "all  other  personal 
property  required  to  be  listed,  $140,000,"  represents  the 
value  of  the  appellant's  alleged  water  power  which  it  en- 
joys under  a  contract  with  the  United  States,  ascertained 
by  determining  the  capital  sum  which  at  five  per  cent  will 
produce  the  income  estimated  to  be  received  from  the  use 
of  the  water  power,  and  in  addition  thereto  the  intangible 
property  of  the  appellant  represented  by  its  franchise  to  be 
a  corporation  and  the  good  will  of  its  business. 

The  bill  sets  forth,  in  detail,  the  origin  and  nature  of 
the  appellant's  right  to  use  the  water  power,  substantially 
as  follows:  Between  the  island  of  Rock  Island  and  the 
mainland  is  a  slough  or  narrow  channel  of  the  Mississippi 
river  having  sufficient  fall  for  the  development  of  a  water 
power.  In  1865  the  appellant  became  the  owner  of  the  land 
on  the  south  side  of  the  slough  and  the  south  half  of  the 
bed  of  the  slough,  and  of  the  right  to  erect  and  maintain 
a  dam  across  the  slough  and  to  attach  it  to  the  north  shore, 
and  did  maintain  a  dam  across  the  slough  and  develop  a 
water  power.  In  1862  provision  was  made  by  an  act  of 
Congress  for  the  establishment  of  a  national  arsenal  on 
Rock  Island,  and  in  1864  an  act  was  passed  providing  for 
the  acquisition  of  all  adverse  claims  to  any  part  of  the  is- 
land. In  1866  an  appropriation  of  $100,000  was  made  for 
securing  the  water  power.  In  that  same  year  the  Secre- 
tary of  War  took  possession  of  the  whole  of  the  island  and 
the  whole  of  the  water  power,  and  they  have  ever  since 
been  held  by  the  United  States  as  a  military  reservation, 
for  a  national  arsenal.  Under  the  act  of  Congress  awards 
were  made  by  commissioners  app>ointed  pursuant  to  its 
provisions,  of  the  sums  to  be  paid  adverse  claimants  to 
different  parts  of  the  island,  which  were  accepted  and  paid, 
but  no  award  was  made  as  to  the  water  power  of  the  ap- 
pellant. In  regard  to  the  water  power  the  commissioners 
reported  that  they  had  negotiated  for  a  transfer  of  the  en- 
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tire  water  power  from  the  appellant  to  the  United  States, 
and  had  agreed  upon  a  basis  for  the  settlement  of  all  ques- 
tions pending  between  the  appellant  and  the  United  States, 
the  adoption  of  which  by  the  war  department  was  recom- 
mended.   The  basis  agreed  upon  was  as  follows: 

''First — The  Moline  Water  Power  Company  to  convey 
to  the  United  States  the  fee  of  the  entire  Moline  water 
power,  and  also  to  grant  to  the  United  States  the  unre- 
stricted use  in  perpetuity,  without  charge,  of  so  much  of 
the  bed  of  the  river  not  already  belonging  to  the  United 
States  as  may  be  covered  by  the  pool  and  wall,  necessary 
to  develop  the  water  power,  and  ten  feet  outside  of  said 
wall,  together  with  the  right  of  access  thereto  from  the  Illi- 
nois shore  at  all  times,  for  the  purpose  of  constructing  or 
repairing  said  wall. 

"Second — The  government  to  develop  and  maintain  the 
power,  so  far  as  it  can  be  done  with  the  money  heretofore 
appropriated  and  that  which  may  hereafter  be  appropriated 
by  Congress  for  that  purpose. 

''Third— The  Moline  Water  Power  Company  to  have 
the  use  in  perpetuity,  free  from  all  charge  for  rent  or  re- 
pairs, of  one-fourth  of  the  entire  water  power  developed, 
and  also  the  right  to  rent  for  a  specified  time,  at  the  rate 
of  fifty  cents  per  annum  per  square  inch  of  water  power, 
measured  by  the  openings  of  water  wheels,  so  much  addi- 
tional power  as  the  ordnance  department  may  deem  ex- 
pedient. And  further,  that  the  company,  its  lessees  or  as- 
signs, shall  have  the  right  to  place  their  wheels  upon  the 
ten  feet  outside  the  wall,  provided  that  the  foundation  of 
said  wall  shall  not  thereby  be  disturbed  nor  the  stability  of 
the  wall  thereby  endangered;  and  also,  further,  that  this 
granting  to  the  United  States  of  the  unrestricted  use  of  the 
pool,  the  wall  and  the  ten  feet  outside  the  wall  shall  not 
be  so  construed  as  in  any  manner  to  operate  as  a  bar  to 
the  free  use  and  occupancy  by  the  company,  its  lessees  or 
assigns,  of  the  same  premises  for  all  purposes  connected 
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with  and  incidental  to  the  use  of  their  portion  of  the  water 
power  or  such  as  may  be  leased  by  them,  and  such  use  shall 
not  interfere  with  or  obstruct  the  United  States  in  the  free 
use  of  its  portion  of  the  water  power. 

''Fourth — The  works  to  be  built  by  the  government  for 
the  development  of  the  power  to  be  so  arranged  as  to  give 
the  company  the  free  use  of  all  the  power  herein  contem- 
plated to  be  used  by  the  company,  both  as  to  the  use  of 
the  fourth  part,  so  far  as  may  be  practicable  without  im- 
pairing the  power  in  use  by  the  government  to  a  dispropor- 
tionate extent,  and  also  to  the  proposed  power  to  be  leased. 
The  openings  in  the  dams  intended  for  the  use  of  the  com- 
pany to  be  of  such  size  and  in  such  position  as  the  com- 
pany may  elect. 

''Fifth — Sixty  thousand  dollars  of  the  present  appro- 
priation to  be  applied  to  the  extension  of  the  present  stone 
dam  on  the  Moline  side,  and  $40,000  to  the  extension  and 
repairs  of  the  wing  dam  and  removal  of  such  deposits  as 
may  be  required  for  the  extension  and  repairs  of  said  wing 
dam.  The  use  of  the  present  water  power  shall  not  be 
unnecessarily  obstructed  during  the  construction  of  the  pro- 
posed work,  nor  shall  any  rent  be  required  until  the  im- 
provement contemplated  by  the  $100,000  appropriation 
shall  have  been  made. 

"Sixth — It  is  also  further  understood  that  neither  oc- 
cupant of  the  above  water  power  shall  have  the  right  to, 
nor  shall  allow  others  to,  obstruct  either  pool  or  waterway 
by  sawdust  or  bark  or  other  substances,  to  the  detriment  of 
the  water  power  or  the  sanitary  condition  of  the  vicinity." 

By  a  joint  resolution  of  Congress  the  Secretary  of  War 
was  authorized  to  carry  into  effect  the  recommendation  of 
the  commissioners  in  relation  to  the  water  power,  and  pur- 
suant to  such  authority  an  agreement  was  entered  into  in 
the  summer  of  1867  between  the  United  States  and  the  ap- 
pellant which  provided  as  follows: 
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''First — The  Moline  Water  Power  Company,  for  the 
considerations  hereinafter  mentioned,  hereby  conveys  in  fee 
to  the  United  States  of  America  their  entire  water  power, 
with  the  free  and  unrestricted  use  by  the  said  United  States 
of  so  much  of  the  bed  of  the  Mississippi  river  as  may  be 
required  for  the  further  development  of  said  water  power, 
which  development,  together  with  the  maintenance  of  that 
power,  is  to  be  done  by  the  United  States  out  of  the  ap- 
propriation applicable  to  those  purposes,  and  of  any  future 
appropriations  that  may  be  made  applicable  to  the  same. 

''Second — ^The  United  States  of  America  hereby  grants 
to  the  Moline  Water  Power  Company  the  right  of  the  free 
use  of  one-fourth  of  the  entire  water  power  above  con- 
veyed, and  the  privilege  of  renting  for  a  specified  time,  at 
the  rate  of  fifty  cents  per  annum  per  square  inch,  so  much 
additional  water  power  as  the  Secretary  of  War  may  deem 
it  expedient  to  authorize  to  be  rented;  and  also  agrees  to 
arrange  the  government  works  for  developing  the  water 
power  in  such  a  manner  as  to  enable  the  Moline  Water 
Power  Company  to  avail  itself  of  the  right  and  privilege 
above  mentioned. 

"Third — The  United  States  of  America  hereby  agrees 
to  apply  $40,000,  or  so  much  thereof  as  the  war  depart- 
ment may  consider  necessary,  to  complete  the  wing  dam, 
and  the  residue  of  the  appropriation  of  $100,000  to  the 
dam  on  the  Moline  side;  and  further,  not  to  obstruct  un- 
necessarily the  use  of  the  present  water  power  during  the 
execution  of  the  work  above  stated,  nor  to  require  the 
payment  of  any  rent  until  the  improvement  contemplated 
thereby  shall  have  been  made,  so  far  as  the  expenditure  of 
the  $100,000  will  permit. 

''Fourth — It  is  mutually  agreed  between  the  Moline 
Water  Power  Company  and  the  United  States  of  America 
that  neither  of  them  shall  at  any  time  make  any  obstruc- 
tion of  the  water  power  as  now  existing  or  hereafter  to 
be  developed.    It  being  further  understood  that  this  agree- 
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ment  is  for  the  purpose  of  carrying  out  the  recommendation 
of  the  commissioners  appointed  under  the  acts  of  April  19, 
1864,  and  June  27,  1866,  relative  to  the  Moline  Water 
Power  Company  and  water  power  at  Rock  Island,  Illinois, 
and  that  the  recommendation  of  said  commissioners  now 
on  file  in  the  war  department  at  Washington  City  is  re- 
garded as  part  of  this  agreement." 

A  supplementary  agreement,  not  material  to  be  here  set 
out,  was  afterward  entered  into,  and  under  these  agree- 
ments the  United  States  has  constructed  dams,  and  has 
been  continuously  in  the  exclusive  possession  and  control 
of  the  dams,  the  bed  of  the  slough  and  the  entire  water 
power,  subject  only  to  the  obligation  to  permit  the  appel- 
lant to  have  the  use  of  one-fourth  of  the  water  power  de- 
veloped, and  the  possession  and  control  of  the  said  dams, 
slough  and  water  power  are  necessary  to  the  United  States 
for  the  carrying  on  of  its  work  at  said  arsenal.  The  ap- 
pellant has  never  used  the  power  itself,  but  has  taken  it  at 
the  dam  and  transmitted  it  to  others  whom  it  has  permit- 
ted, for  hire,  to  use  it. 

The  assessment  was  made  of  the  water  power  right  as 
personal  property.  The  cause  has  been  argued  by  both  par- 
ties on  the  theory  that  it  is  personal  property,  though  the 
appellant  insists  that  if  it  is  an  interest  in  real  estate  it  is 
still  exempt  from  taxation.  In  our  judgment  the  appel- 
lant's right  to  use  the  water  power  must  be  regarded  as  an 
interest  in  real  estate.  It  is  not  strictly  an  easement,  which 
is  a  privilege,  without  profit,  which  the  owner  of  one  tene- 
ment has  in  that  of  another,  by  which  the  latter  is  obliged 
to  suffer  something  or  to  refrain  from  doing  something  on 
his  own  land  for  the  advantage  of  the  former.  (Gale  on 
Easements,  8.)  A  dominant  as  well  as  a  servient  estate  is 
essential  to  an  easement.  While  appellant  was  the  owner 
of  land  adjacent  to  the  dam,  it  is  manifest  that  the  water 
power  was  not  granted  as  appurtenant  to  this  land.  The 
bill  avers  that  the  appellant  never  did  use  the  power  on  its 
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own  land,  but,  with  the  acquiescence  and  approval  of  the 
United  States  from  the  beginning,  contracted  for  the  use, 
for  hire,  of  said  power  by  various  persons  and  corporations 
owning  manufacturing  plants  on  the  shore;  that  it  had  so 
used  the  power  before  the  transfer  to  the  United  States  and 
continued  to  do  so  afterward.  There  is  no  indication  that 
any  change  in  the  appellant's  method  of  conducting  its 
business  was  anticipated  or  that  it  was  intended  to  restrict 
the  use  of  the  power  to  the  land  which  the  appellant  then 
owned,  as  would  have  resulted  if  the  power  had  been  ap- 
purtenant to  that  land.  The  right  to  use  the  water  power 
was  not  granted  to  be  exercised  only  in  connection  with 
the  occupancy  of  the  appellant's  lands.  There  was  there- 
fore no  dominant  estate,  but  the  burden  imposed  upon  the 
entire  water  power  was  in  favor,  not  of  any  particular 
land,  but  of  the  appellant.  Rights  of  this  sort,  which  one 
may  exercise  in  another's  land  without  regard  to  the  oc- 
cupancy of  any  land  in  connection  with  which  the  use  ex- 
ists, are  sometimes  called  easements  in  gross  or  rights  in 
gross.  Such  a  right  is  ordinarily  a. mere  personal  right  in 
the  land  of  another  which  is  neither  assignable  nor  inherit- 
able. (Garrison  v.  Rudd,  19  111.  558.)  The  right  to  enter 
upon  land  and  take  away  a  part  of  the  soil  or  its  produce, 
as  to  cut  grass,  to  pasture  the  land,  to  take  gravel  or  min- 
erals, is  not  an  easement,  which  is  by  its  definition  without 
profit,  but  is  called  a  profit  a  prendre^  and  though  in  gross 
may  be  inheritable  and  assignable.  It  is  really  an  interest 
in  the  land  itself.  (Post  v.  Pear  sail,  22  Wend.  425 ;  Cad- 
walader  v.  Bailey,  17  R.  I.  495.)  Running  water  is  not  the 
subject  of  property,  (Druley  v.  Adam,  102  111.  177,)  and 
therefore  the  right  to  enter  upon  another's  land  and  take 
water  from  a  natural  spring  or  stream  is  an  easement,  but 
the  right  to  take  it  from  cisterns  or  wells,  where  it  has  been 
artificially  produced,  is  a  proiit  h  prendre.  (Hill  v.  Lord^ 
48  Me.  83;  Race  v.  Ward,  4  E.  &  B.  702.)  The  head  of 
water  raised  by  damming  a  stream  and  impounding  the 
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water  is  not  power,  but  it  is  the  source  of  power  and  is 
produced  artificially.  Power  is  not  a  chattel.  It  is  not  a 
tangible  entity.  It  manifests  itself  only  by  its  results.  It 
is  merely  a  source  of  mechanical  energy.  But  it  is  prop- 
erty, and  is  bought  and  sold  in  the  market  as  freely  as  the 
products  of  the  farm.  At  common  law  it  could  not  be  the 
subject  of  larceny,  which  must  be  of  goods  and  chattels, 
but  it  is  now  protected  by  statute  to  the  same  extent  as 
other  forms  of  property,  and  the  unauthorized  connection 
of  any  gas,  water  or  electric  current  with  a  motor  or  other 
appliance  is  a  misdemeanor,  punishable  by  law.  (Crim. 
Code,  par.  117.)  The  use  of  a  fall  of  water  artificially 
impounded  is  the  taking  of  that  which  has  been  produced 
by  the  combination  of  artificial  means  and  natural  forces, 
and  partakes  of  the  nature  of  a  profit  d  prendre.  It  is,  in 
fact,  an  interest  in  the  aggregate  of  rights  constituting  the 
water  power,  which  is  real  estate. 

It  is  insisted  on  behalf  of  the  appellant  that  if  its  in- 
terest is  to  be  regarded  as  real  estate  it  is  exempt  from 
taxation  because  it  is  an  interest  in  land  belonging  to  the 
United  States.  By  section  8  of  article  i  of  the  constitu- 
tion of  the  United  States  it  is  provided  that  "the  Congress 
shall  have  power  *  *  *  to  exercise  exclusive  legislation 
in  all  cases  whatsoever  over  *  *  *  all  places  purchased 
by  the  consent  of  the  legislature  of  the  State  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsen- 
als, dock  yards  and  other  needful  buildings."  By  an  act 
of  the  legislature  in  force  April  i,  1867,  (Laws  of  1867, 
p.  175,)  the  State  ceded  to  the  United  States  jurisdiction 
over  the  island  of  Rock  Island,  Benham's,  Wilson's  and 
Winnebago  islands,  and  their  shores,  taken  and  assigned  by 
the  United  States  for  an  arsenal  and  armory.  On  Decem- 
ber 14,  1871,  another  act  was  passed,  section  2  of  which 
provided  that  the  United  States  may  enter  upon  and  oc- 
cupy any  land  which  may  have  been  or  may  be  purchased 
or  condemned  or  otherwise  acquired,  and  shall  have  the 
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right  of  exclusive  legislation  and  concurrent  jurisdiction, 
together  with  the  State  of  Illinois,  over  such  land  and  the 
structures  thereon,  and  shall  hold  the  same  exempt  from 
all  State,  county  and  municipal  taxation.  (Kurd's  Stat. 
1909,  p.  2255.)  By  these  acts  the  State  signified  its  con- 
sent to  the  acquisition  by  the  United  States  of  the  land  and 
water  power  for  the  arsenal.  Thereupon,  by  the  constitu- 
tion of  the  United  States  as  well  as  by  the  act  of  the  legis- 
lature. Congress  became  vested  with  the  power  to  exercise 
exclusive  legislation,  in  all  cases  whatsoever,  over  the  places 
so  acquired.  If  Congress  had  exclusive  legislation  over 
those  places,  then  the  legislation  of  Illinois  in  regard  to 
taxation  had  no  application  to  them. 

Prior  to  the  negotiations  with  the  United  States  the 
appellant  was  the  owner  of  land  on  the  south  side  of  the 
slough,  the  south  half  of  the  bed  of  the  slough,  the  dam, 
and  the  right  to  attach  the  dam  to  the  north  shore.  By 
the  agreement  in  pursuance  of  the  negotiations  it  conveyed 
to  the  United  States  the  entire  water  power  in  fee,  includ- 
ing the  bed  of  the  slough,  the  dam  and  ten  feet  outside  of 
it.  When  it  conveyed  "the  unrestricted  use  in  perpetuity, 
without  charge,  of  so  much  of  the  bed  of  the  river  not  al- 
ready belonging  to  the  United  States  as  may  be  covered  by 
the  pool  and  wall,  necessary  to  develop  the  water  power, 
and  ten  feet  outside  of  said  wall,"  nothing  remained  to  the 
grantor.  A  grant  of  the  unrestricted  use  of  real  estate  in 
perpetuity,  without  charge,  is  a  grant  of  the  fee  simple. 
The  interest  of  the  appellant  thereafter  was  its  interest  in 
the  water  power  granted  to  it  by  the  United  States.  This 
was  2&1  interest  in  the  real  estate.  Its  situs  was  the  place 
which  had  been  acquired  by  the  United  States.  Over  that 
place  the  tax  laws  of  Illinois  did  not  reach,  for  Congress 
had  there  the  exclusive  power  of  legislation.  Equity  will 
enjoin  the  collection  of  a  tax  upon  property  exempt  from 
taxation.    Siegfried  v.  Raymond,  190  111.  424. 
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The  appellant's  interest  in  the  water  power  was  real 
estate  and  was  exempt  from  taxation.  It  was  assessed  as 
personalty,  along  with  the  franchise  and  good  will  of  the 
appellant,  by  the  local  assessor.  Section  3  of  the  Revenue 
act  requires  the  franchises  of  all  corporations  created  un- 
der the  laws  of  this  State,  except  those  organized  for  purely 
manufacturing  and  mercantile  purposes,  or  for  either  of 
such  purposes,  or  for  the  mining  and  sale  of  coal,  or  for 
printing,  or  for  the  publishing  of  newspapers,  or  for  the 
improving  and  breeding  of  stock,  to  be  valued  by  the  State 
Board  of  Equalization  and  not  by  the  local  assessor.  That 
the  appellant  is  not  one  of  the  excepted  corporations  ap- 
pears from  the  powers  granted  by  its  charter,  which  are, 
besides  manufacturing,  to  own  real  estate  and  part  or  all 
of  the  water  power  at  Moline,  and  to  lease  or  sell  water 
power  to  others  for  manufacturing  purposes.  (Bvanston 
Illuminating  Co.  v.  Kochersperger,  175  111.  26.)  An  as- 
sessment of  the  appellant's  franchise  by  the  local  assessor 
would  therefore  be  void  and  the  collection  of  a  tax  ex- 
tended on  such  assessment  would  be  enjoined.  Chicago  and 
Milwaukee  Electric  Railway  Co,  v.  V oilman,  213  111.  609. 

In  regard  to  the  assessment  of  "manufacturer's  tools," 
etc.,  the  averment  of  the  bill  is  that  the  assessment  in  ex- 
cess of  $15,000  arose  from  the  assessment  of  three  gen- 
erators and  two  exciters  which  were  not  the  property  of 
the  appellant.  A  tax  extended  against  a  person  upon  an 
assessment  of  property  which  he  does  not  own  is  illegal 
and  levied  without  authority  of  law,  and  its  collection  will 
be  enjoined.  (Irvin  v.  New  Orleans,  St.  Louis  and  Chi- 
cago Railroad  Co.  94  111.  105 ;  Searing  v.  Heofuy sides,  106 
id.  85.)  It  is  said  that  the  appellant,  if  not  satisfied  with 
the  assessment,  should  have  appeared  before  the  board  of 
review  and  had  it  corrected.  The  complaint,  however,  is 
not  about  the  valuation  of  its  property.  With  that  the 
complainant  is  satisfied  and  it  has  tendered  the  tax  due 
thereon.    It  was  bound  to  know  that  its  property  would  be 
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assessed  and  to  ascertain  the  amount,  and  it  had  its  rem- 
edy before  the  board  of  review  if  not  satisfied.  It  was 
not  bound  to  anticipate  that  the  assessor  would  assess  to  it 
property  owned  by  another  person.  Such  assessment  made 
without  the  appellant's  knowledge  was  void,  and  it  was  not 
limited  to  a  remedy  before  the  board  of  review. 

In  regard  to  the  building  on  the  dam,  the  averment  is 
that  the  appellant,  with  the  consent  and  permission  of  the 
United  States,  has  built  upon  and  annexed  to  and  made  a 
part  of  said  dam  a  substantial  brick  power  house,  in  which 
is  contained  machinery  for  the  generation  of  electrical  cur- 
rent. The  terms  of  the  agreement  by  virtue  of  which  such 
permission  was  granted  are  not  set  out,  and  it  does  not 
clearly  appear  that  the  power  house  and  machinery  therein 
may  not  be  personal  property  having  its  situs  at  the  resi- 
dence of  the  owner,  and  as  to  this  item  the  bill  was  not 
sufficient  to  entitle  the  appellant  to  relief.  It  is  said  that 
this  item  was  added  secretly  and  without  the  knowledge  of 
the  appellant  by  the  assessor  after  he  had  accepted  the  ap- 
pellant's schedule.  All  that  appears  from  the  bill  with  ref- 
erence to  this  is,  that  the  appellant's  president  made  out 
a  schedule,  which  was  not  sworn  to,  and  delivered  it  to 
the  assessor,  who  took  it.  No  other  act  of  the  assessor  is 
shown.  He  was  in  no  way  bound  by  the  items  or  valua- 
tions stated  in  the  schedule.  He  did  not  insert  the  items, 
fix  the  valuations,  agree  to  them  or  even  at  the  time  know 
what  they  were,  so  far  as  the  averment  of  the  bill  goes. 
He  did  nothing  to  deceive  the  appellant,  and  his  act  in  sub- 
sequently completing  the  assessment  was  one  of  which  the 
appellant  was  bound  to  take  notice. 

As  to  the  water  power,  which  was  not  subject  to  tax- 
ation, and  the  franchise  and  good  will,  the  assessment  of 
which  by  the  local  assessor  was  void,  the  two  constitut- 
ing the  item  "all  other  property  required  to  be  listed,"  and 
as  to  the  amount  of  $20,000  in  the  item  "manufacturer's 
tools,"  etc.,  upon  the  generators  and  exciters  not  owned  by 


Digitized  by  LjOOQ  IC 


Doc  Ml.]      White  Sewing  Machine  Co.  v.  Harris.      361 

the  appellant,  the  amended  bill  was  sufficient  to  entitle  the 
appellant  to  an  injunction. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  overrule  the  demurrer  to 
the  amended  bill. 

Reversed  and  remanded,  with  directions. 

Hand  and  Vickers,  JJ.,  dissenting. 


The  White  Sewing  Machine  Company,  Appellant,  vs. 
Norman  M.  Harris  et  al.  Appellees. 

Opinion  Hied  December  21,  ipii. 

1.  Statutes — effect  of  an  express  repeal  and  re-enactment  of 
statute  at  same  time.  Where  there  is  an  express  repeal  of  a  stat- 
ute and  a  re-enactment  of  all  or  a  portion  of  it  at  the  same  time, 
the  re-enactment  neutralizes  the  repeal  so  far  as  the  provisions 
of  the  old  law  are  unchanged  in  form  or  substance;  and  offices 
are  not  lost,  statutory  rights  are  not  defeated,  statutory  powers 
are  not  taken  away  or  criminal  charges  affected  by  the  repeal  and 
re-enactment  of  the  provisions  upon  which  such  matters,  respec- 
tively, depend. 

2.  Same — statute  will  ordinarily  be  given  a  prospective  opera- 
tion, only.  A  statute  should  be  g^ven  a  prospective  operation  un- 
less there  is  language  found  therein  which  is  so  clear  that  it  will 
admit  of  no  other  construction  than  that  the  act  is  to  be  given 
retrospective  operation. 

3.  Corporations — licensed  foreign  corporation  not  required  to 
re-qualify  under  act  of  ipo^.  The  act  of  1905,  concerning  foreign 
corporations,  (Laws  of  1905,  p.  124,)  was  intended  as  a  continu- 
ation of  the  main  features  of  the  act  of  1897  as  revised  in  1899, 
(Laws  of  1899,  p.  118,)  and  it  was  not  intended  by  the  act  of 
1905  that  foreign  corporations  already  licensed  under  the  act  of 
1897  to  do  business  in  the  State  should  re-qualify  and  pay  again 
the  license  fees  they  have  already  paid  for  that  purpose. 

4.  Same — new  requirements  added  by  the  act  of  1^05  apply  to 
corporations  previously  doing  business  in  the  State.  The  require- 
ments added  by  the  act  of  1905,  concerning  foreign  corporations, 
apply  to  the  corporations  doing  business  in  the  State  previous  to 
the  enactment  of  such  law. 
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Appeai*  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Pulaski  county;  the  Hon.  A.  W.  Lewis,  Judge,  pre- 
siding. 

Wai^i^  &  Martin,  for  appellant. 

Charles  L.  Rice,  and  C.  S.  Miixer,  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

The  White  Sewing  Machine  Company,  appellant,  sued 
appellees  in  debt  on  a  bond,  in  the  circuit  court  of  Pulaski 
county.  By  special  plea  the  appellees  alleged  that  appellant 
was  a  corporation  for  profit,  organized  in  the  State  of 
Ohio,  and  had  failed  to  comply  with  the  provisions  of  the 
Illinois  act  as  to  foreign  corporations  in  force  July  i,  1905; 
that  said  bond  was  executed  to  secure  the  purchase  price  of 
goods  sold  since  July  i,  1905.  Appellant,  by  replication, 
alleged  that  it  had  procured,  on  September  10,  1897,  a 
license  under  the  law  then  in  force,  to  do  business.  A  gen- 
eral demurrer  was  sustained  to  this  replication  and  judg- 
ment entered  in  favor  of  appellees.  Appellant  elected  to 
stand  by  its  replication  and  appealed  to  the  Appellate  Court, 
where  the  judgment  of  the  lower  court  was  affirmed  by  a 
divided  court.  A  certificate  of  importance  was  thereupon 
issued,  and  this  appeal  followed. 

The  act  in  force  July  i,  1897,  (Laws  of  1897,  p.  174,) 
with  reference  to  foreign  corporations,  under  which  appel- 
lant obtained  its  charter  and  was  licensed  to  do  business  in 
this  State,  was  re-passed  as  a  revised  act,  amended  only 
in  a  few  unimportant  particulars,  by  the  act  in  force  July, 
1899.  (Laws  of  1899,  p.  118.)  It  is  conceded  by  all  par- 
ties that  that  act  applied  to  appellant  after  its  passage  but 
did  not  require  it  to  re-qualify.  The  sole  question  at  issue 
here  is  whether  the  legislature  required,  by  the  act  of  1905, 


Digitized  by  LjOOQ  IC 


Die.  'lij      White  Sewing  Machine  Co.  v.  Harris.      363 

(Laws  of  1905,  p.  124,)  that  all  foreign  corporations,  other 
than  those  especially  excepted,  should  be  required  to  re- 
qualify  thereunder  before  they  could  legally  do  business  in 
this  State.  It  is  not  claimed  that  appellant  is  one  of  the 
class  of  corporations  specifically  excepted. 

In  ascertaining  the  legislative  intent  it  is  necessary  to 
compare  the  provisions  of  the  act  of  1897,  as  revised  in 
1899,  with  those  of  the  act  of  1905.  Without  attempting 
to  set  forth,  in  detail,  all  the  requirements  of  either  act,  we 
will  state  some  of  the  main  features  of  the  two  acts  that 
in  our  judgment  are  substantially  alike,  and  some  of  the 
features  of  the  new  act  that  are  not  found  in  the  original 
act  as  amended.  In  order  to  do  this  we  shall  compare  the 
law  of  1905  with  the  revised  law  of  1899. 

Section  i  of  the  latest  act  has  a  provision  that  all  for- 
eign corporations  for  profit,  excepting  ones  not  here  in- 
volved, shall  be  required  to  comply  with  the  provisions  of 
this  act  and  be  subject  to  all  the  regulations  prescribed 
therein,  as  well  as  all  other  regulations,  limitations  and  re- 
strictions applying  to  corporations  of  like  character  organ- 
ized under  the  laws  of  this  State.  Substantially  the  same 
provision,  with  a  little  added  detail,  is  found  in  section  3 
of  said  act  of  1905.  These  provisions,  in  substance  but 
without  many  details,  are  found  in  the  first  part  of  sec- 
tion 2  of  the  act  of  1899.  Section  2  of  the  act  of  1905 
provides  that  the  "president  and  secretary''  shall  make  a 
sworn  statement  to  the  Secretary  of  State  as  to  the  char- 
acter and  certain  details  of  the  business.  In  the  first  part 
of  section  3  of  the  act  of  1899  somewhat  the  same  provi- 
sion is  found,  although  the  details  of  the  requirements  are 
not  so  fully  set  out,  and  the  sworn  statement  is  not  to  be 
made  by  both  the  president  and  secretary,  but  by  the  "pres- 
ident, secretary  or  any  officer."  Following  the  provision 
above  referred  to  in  said  section  2  of  the  act  of  1905  is 
found  a  provision  that  the  statement  required  to  be  filed  by 
the  president  and  secretary  shall  contain  the  name  and  ad- 
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dress  of  some  attorney  in  fact  upon  whom  service  can  be 
had  in  all  suits  commenced  in  this  State.  We  find  a  like 
provision  in  the  first  part  of  section  2  of  the  act  of  1899, 
except  that  it  there  states  that  the  corporation  shall  desig- 
nate some  person  as  its  agent  or  representative  in  this  State 
on  whom  service  of  legal  process  may  be  had.  Again,  in 
section  2  of  the  act  of  1905  we  find  a  requirement  that  the 
articles  of  incorporation,  etc.,  duly  authenticated,  shall  be 
filed  with  the  Secretary  of  State.  Substantially  this  same 
requirement  is  found  in  the  first  part  of  section  3  of  the 
act  of  1899.  In  the  last  part  of  section  2  of  the  act  of  1905 
is  found  the  requirement  as  to  the  Secretary  of  State  is- 
suing a  license  to  a  foreign  corporation  authorizing  it  to 
do  business  in  this  State.  A  similar  provision  is  found  in 
section  3  of  the  law  of  1899,  except  that  the  laws  of  1899 
and  of  1897  provide  that  the  length  of  time  shall  not  be 
greater  than  contemplated  by  the  laws  of  this  State.  The 
first  part  of  section  3  of  the  act  of  1905  requires  every 
foreign  corporation  to  keep  on  file  with  the  Secretary  of 
State  an  affidavit  of  the  president  and  secretary  showing 
the  location  of  its  principal  place  of  business  and  of  its  at- 
torney for  receiving  and  accepting,  service,  etc.  A  similar 
provision  is  found  in  the  law  of  1899  ^^  ^^e  latter  part  of 
section  3,  although  here,  again,  the  details  are  not  so  fully 
set  out  as  in  the  later  law.  In  the  latter  part  of  section  3 
of  the  act  of  1905  is  a  provision  with  reference  to  foreign 
corporations  owning  and  holding  real  estate  in  this  State. 
A  provision  in  almost  the  same  language  is  found  in  sec- 
tion 2  of  the  law  of  1899.  '^'^e  last  part  of  section  3  of 
the  law  of  1905  provides  for  the  payment  of  fees  by  the 
foreign  corporation  to  the  Secretary  of  State.  The  same 
provision  is  found  in  nearly  identical  language  in  section  3 
of  the  law  of  1899.  Both  of  these  laws  require  the  same 
fees.  Section  4  of  the  law  of  1905  has  certain  provisions 
with  reference  to  building  and  loan  and  insurance  compa- 
nies.    Briefer  provisions  are  found  on  the  same  subject  in 
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the  latter  part  of  section  3  of  the  law  of  1899.  Section  6 
of  the  law  of  1905  provides  the  penalty  for  failure  to  fol- 
low the  provisions  of  the  act,  and  closes  with  the  provision 
that  "if  after  this  act  shall  take  effect,  any  foreign  corpo- 
ration shall  fail  to  comply  herewith,  no  suit  may  be  main- 
tained either  at  law  or  in  equity  upon  any  claim,  legal  or 
equitable,  whether  arising  out  of  contract  or  tort  in  any 
court  in  this  State."  Section  4  of  the  law  of  1899  ^s  prac- 
tically the  same  in  substance  and  very  similar  in  wording, 
although  the  later  law  provides  a  larger  penalty  and  au- 
thorizes the  Attorney  General,  as  well  as  the  State's  at- 
torney, to  prosecute.  Section  7  of  the  law  of  1905  has 
reference  to  this  act  not  repealing  any  act  regulating  the 
admission  of  any  insurance,  surety,  building  and  loan,  rail- 
road or  telegraph  corporation,  somewhat  similar  provisions 
being  found  in  the  latter  part  of  section  3  of  the  law  of 
1899. 

We  will  now  call  attention  to  some  of  the  provisions 
found  in  the  new  act  which  are  not  in  the  former  acts. 

In  the  latter  half  of  section  2  of  the  act  of  1905  is  a 
provision  that  the  Secretary  of  State  shall  have  power  to 
prescribe  the  form  of  the  application  for  license,  and  may, 
in  addition,  propound  interrogatories  to  the  applicants  re- 
specting the  character  of  the  business,  the  amount  of  capi- 
tal stock  and  the  proportion  of  its  business  in  this  and  other 
States  and  territories,  the  answers  to  such  interrogatories  to 
be  filed  with  the  application.  Section  5  of  the  act  of  1905 
provides  that  the  Secretary  of  State  may,  in  his  discretion, 
at  any  time,  prepare  and  propound  to  the  officers  of  any 
foreign  corporation  doing  business  here,  interrogatories  re- 
specting the  character  of  the  business,  location,  names  and 
residences  of  directors  and  amount  and  disposition  of  capi- 
tal stock,  to  be  answered  within  five  days  after  the  receipt 
thereof,  and  for  the  revocation  of  the  authority  to  do  busi- 
ness upon  the  failure  or  refusal  to  answer  such  interroga- 
tories.    Section  8  of  the  law  of  1905  provides  that  the  act 
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of  1897,  as  amended  in  1899,  "is  hereby  repealed  and  all 
acts  and  parts  of  acts  in  conflict  herewith  to  the  extent  only 
of  such  conflict  are  hereby  repealed."  Section  9  of  the  act 
of  1905  provides  that  the  act  shall  not  be  applicable  to  any 
railroad  corporation. 

While  there  may  be  some  minor  matters  in  the  act  of 
1905  that  are  not  referred  to,  directly  or  indirectly,  in  the 
former  acts,  we  think  we  have  stated  the  principal  points 
of  resemblance  and  difference.  Manifestly,  the  two  acts 
are,  with  one  or  two  exceptions,  very  much  alike  in  their 
requirements.  The  chief  exception  is  the  provision  in  the 
later  act  requiring  additional  information  as  to  the  charac- 
ter, officers,  capital  stock,  etc.,  of  the  corporation,  either  at 
the  time  of  its  application  or  at  any  time  thereafter,  and 
that  for  revocation  of  the  license  on  failure  to  comply  with 
the  request  of  the  Secretary  of  State  in  that  regard.  This 
analysis  of  the  two  acts  leads  almost  necessarily  to  the  con- 
clusion that  the  legislature  did  not  intend  by  the  later  act 
to  provide  that  all  foreign  corporations  included  within  the 
operation  of  the  earlier  acts  should  re-qualify  and  pay  an- 
other license  fee  before  they  could  do  business  in  the  State. 

When  there  is  an  express  repeal  of  a  statute  and  a  re- 
enactment  of  all  or  a  portion  of  it  at  the  same  time,  the  re- 
enactment  neutralizes  the  repeal  so  far  as  the  provisions  of 
the  old  law  are  contained  in  the  new  one.  As  to  the  por- 
tion unchanged  in  form  or  substance,  the  amendatory  act 
is  a  mere  continuation  of  the  original  act.  (People  v.  Zito, 
237  111.  434 ;  I  Lewis'  Sutherland  on  Stat.  Const. — 2d  ed. — 
sec.  238;  Haspel  v.  O'Brien,  11  Ann.  Cas.  (Pa.  St.)  470, 
and  notes;  Baker  v.  Shinkle,  249  111.  154.)  Offices  are  not 
lost,  (State  V.  Baldwin,  45  Conn.  134,)  statutory  rights  are 
not  defeated,  (Capron  v.  S trout,  11  Nev.  304,)  statutory 
powers  are  not  taken  away  (Middleton  v.  N.  7.  W.  L.  R.  R. 
Co,  26  N.  J.  Eq.  269,)  or  criminal  charges  affected  (State 
V.  Cumber,  37  Wis.  298,)  by  such  repeal  and  re-enactment 
of  the  law  on  which  they,  respectively,  depend.    It  has  been 
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held  by  the  Supreme  Court  of  Massachusetts  that  the  re- 
peal of  a  general  incorporation  law  by  a  statute  substantially 
re-enacting  its  provisions  does  not  terminate  the  existence 
of  the  corporations  organized  under  it.  United  Hebrew 
Benevolent  Ass^n  v.  Benshimol,  130  Mass.  325. 

The  general  rule  to  be  applied  in  the  construction  of 
statutes  is,  that  they  should  be  given  a  prospective  rather 
than  a  retrospective  or  retroactive  operation  unless  there  is 
language  found  in  the  statute  which  is  so  clear  that  it  will 
admit  of  no  other  than  the  retroactive  construction.  (Peo- 
ple V.  Lozver,  236  111.  608,  and  cases  cited ;  2  Lewis*  Suth- 
erland on  Stat.  Const. — 2d  ed. — sec.  642.)  There  is  noth- 
ing in  the  act  of  1905  that  states  specifically  that  this  act 
shall  aK>ly  to  foreign  corporations  already  licensed  under 
the  previous  act.  On  the  contrary,  comparing  this  act  on 
this  point  with  the  provisions  of  the  acts  of  1899  and  1897, 
it  seems  quite  clear  that  the  legislature  did  not  so  intend. 
The  earlier  acts  provided,  in  terms,  that  every  foreign 
corporation,  "before  it  shall  be  authorized  or  permitted  to 
transact  business  in  this  State,  or  to  continue  to  do  business 
therein,  if  already  established,  shall,"  etc.  There  is  no  pro- 
vision in  the  law  of  1905  as  to  corporations  "continuing  to 
do  business"  in  this  State.  The  legislature,  by  leaving  this 
provision  out  of  the  new  act,  manifestly  intended  to  treat 
the  foreign  corporations  already  doing  business  in  a  man- 
ner different  than  the  former  acts  treated  foreign  corpora- 
tions then  doing  business.  If  such  a  provision  had  been 
included  in  the  act  of  1905,  no  doubt  could  exist  that  it  was 
the  intention  to  make  this  act  retrospective.  In  our  judg- 
ment the  legislature  by  the  act  of  1905  intended  that  it 
should  be  a  mere  continuance  of  the  main  features  of  the 
former  act,  with  some  modifications  as  to  details,  which 
would  not  require  foreign  corporations  already  doing  busi- 
ness in  the  State  to  re-qualify  or  pay  again  the  license  fee 
already  paid  before  they  could  do  business  in  the  State. 
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Appellant,  by  its  license  issued  under  the  act  of  1897,  was 
authorized  to  bring  this  suit. 

Without  attempting  to  discuss  the  added  requirements 
of  the  law  of  1905,  we  deem  it  proper  to  state  that  they 
plainly  apply  to  the  corporations  doing  business  in  the  State 
previous  to  the  enactment  of  the  later  law,  for  the  law  of 
1899  provided,  as  we  have  seen,  that  the  foreign  corpora- 
tions, when  licensed,  should  be  subjected  to  all  liabilities, 
restrictions  and  duties  which  might  be  imposed  upon  corpo- 
rations of  like  character  organized  under  the  general  laws 
of  this  State  and  should  have  no  other  or  greater  powers. 
Then,  too,  sections  9  and  26  of  the  general  Incorporation 
act  (Kurd's  Stat.  1909,  pp.  560,  562,)  specifically  provide 
that  the  charters  of  all  corporations  shall  be  subject  to  such 
changed  regulations  as  may  be  deemed  advisable  by  the 
legislature. 

The  conclusions  reached  render  it  unnecessary  to  con- 
sider whether,  if  the  legislature  had  attempted  to  require 
the  license  fees  to  be  again  paid  and  new  licenses  taken  out 
before  foreign  corporations  doing  business  under  the  for- 
mer laws  could  continue  in  business,  such  an  act  would  in- 
terfere with  tlie  contract  rights  of  the  appellant  under  the 
reasoning  of  American  Smelting  and  Refining  Co.  v.  Linds- 
ley,  204  U.  S.  103,  or  whether  such  a  provision  in  the  law 
would  be  simply  additional  regulations  of  such  corporations 
which  could  be  enforced  by  the  State  authorities  under  the 
holding  in  Hammond  Packing  Co.  v.  State,  212  U.  S.  322. 

The  judgments  of  the  Appellate  Court  and  of  the  cir- 
cuit court  of  Pulaski  county  will  be  reversed  and  the  cause 
remanded  to  said  circuit  court  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Ei^LA  Anson,  Appellee,  vs.  The  New  York  Life  Insur- 
ance Company,  Appellant. 

Opinion  filed  December  21,  ipii. 

1.  Insurance — doubtful  provisions  of  policy  construed  most 
favorably  for  the  insured.  In  construing  provisions  of  an  insur- 
ance policy  regard  must  be  had  to  the  object  and  purpose  which 
were  intended  by  the  contracting  parties,  and  doubtful  provisions 
are  to  be  construed  most  favorably  for  the  insured. 

2.  Same — a  provision  authorizing  company  to  deduct  indebted- 
ness construed  as  not  applying  to  general  indebtedness.  A  provi- 
sion in  a  life  insurance  policy  that  "any  indebtedness  to  the  com- 
pany will  be  deducted  in  any  settlement  of  this  policy  or  of  any 
benefit  thereunder,"  is  limited  to  such  indebtedness  as  might  arise 
under  the  terms  of  the  policy,  either  by  lending  money  to  the  in- 
sured, as  therein  provided,  or  by  extending  time  for  paying  premi- 
ums, and  does  not  extend  to  general  indebtedness  of  the  insured 
to  the  company  unconnected  with  the  policy. 

ViCKERS,  J.,  dissenting. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  WihUAU  N.  Gem- 
MiLi^  Judge,  presiding. 

Edward  O'Bryan,  and  Wii^liam  N.  Marshai,!^  for 
appellant. 

Anderson,  Anderson  &  Anderson,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  appellee,  Ella  Anson,  recovered  a  judgment  in  the 
municipal  court  of  Chicago  against  the  appellant,  the  New 
York  Life  Insurance  Company,  for  $225.01,  being  a  bal- 
ance claimed  to  be  due  on  a  policy  of  life  insurance  issued 
by  appellant  on  the  life  of  Charles  W.  Anson,  husband  of 
the  appellee.  The  judgment  was  affirmed  in  the  Appellate 
Court  for  the  First  District,  and  the  case  is  brought  to  this 
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court  upon  a  certificate  of  importance  by  appeal  from  that 
judgment. 

On  August  II,  1904,  appellant  issued  a  policy  of  life 
insurance  in  the  sum  of  $1000  to  Charles  W.  Anson,  appel- 
lee being  named  as  beneficiary.  Anson  died  in  1907,  hav- 
ing paid  all  the  premiums  as  they  became  due.  At  the  time 
the  policy  was  issued  and  at  the  time  of  his  death  he  was 
indebted  to  the  appellant  in  the  sum  of  $225.01.  The  ap- 
pellant claimed  the  right  to  withhold  that  sum  imder  the 
terms  and  conditions  of  the  policy,  and  paid  the  appellee 
$774.99.  This  suit  was  brought  to  secure  the  amount  thus 
withheld.  The  sole  question  for  our  determination  is 
whether  the  appellant  had  the  right  to  deduct  the  amount 
claimed  to  be  due  from  Charles  W.  Anson  in  its  settlement 
with  appellee. 

The  policy  of  insurance  contained  a  number  of  provi- 
sions, among  them  being  one  numbered  6,  which  was  as 
follows:  "Any  indebtedness  to  the  company  will  be  de- 
ducted in  any  settlement  of  this  policy  or  of  any  benefit 
thereunder,"  and  it  is  by  virtue  of  this  provision  that  ap- 
pellant claims  the  right  to  deduct  this  amount  in  its  settle^ 
ment  with  appellee. 

The  facts  were  stipulated,  and  they  show  that  prior  to 
making  this  insurance  contract  with  the  appellant,  Charles 
W.  Anson  had  been  in  its  employ  as  an  agent.  He  quit 
the  service  of  appellant  at  the  time  this  policy  was  issued 
and  at  that  time  was  indebted  to  it  in  the  sum  of  $225.01. 
The  indebtedness  grew  out  of  his  transactions  with  appel- 
lant as  its  agent,  extending  over  a  period  of  about  one 
year,  and  consisted  of  numerous  items.  It  was  in  nowise 
connected  with  this  policy  of  insurance  but  had  to  do  en- 
tirely with  his  employment  as  an  agent. 

Appellee  contends  that  the  language  of  this  provision  is 
uncertain  and  ambiguous,  and  being  so,  that  it  must  be  con- 
strued most  favorably  for  the  insured ;  while  appellant,  on 
the  other  hand,  contends  that  there  is  no  ambiguity  or  un- 
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certainty  in  the  language  of  the  provision,  but  that  under 
the  plain  meaning  of  its  terms  it  gives  to  appellant  the 
right  to  deduct  from  the  amount  due  on  the  policy  the 
amount  of  any  indebtedness  of  the  insured  to  appellant  at 
the  time  of  his  death.  The  meaning  of  the  language  used 
in  this  provision  is  not  free  from  doubt.  It  is  not  clear 
that  the  indebtedness  referred  to  is  meant  to  be  the  indebt- 
edness of  the  insured  or  that  of  the  beneficiary.  Neither  is 
it  certain  whether  it  refers  only  to  indebtedness  growing 
out  of  or  connected  with  the  policy  of  insurance  or  to  in- 
debtedness in  general.  In  construing  the  meaning  of  any 
of  the  provisions  of  a  policy  of  insurance  regard  must  be 
had  to  the  object  and  purpose  which  were  intended  by  the 
contracting  parties,  and  the  policy  being  signed  by  the  in- 
surer alone  and  the  language  employed  being  that  of  the 
insurer,  the  provisions  are  usually  construed  most  favor- 
ably for  the  insured  in  case  of  doubt  or  tmcertainty  in  its 
terms.    Healey  v.  Mutual  Accident  Ass'n,  133  111.  556. 

Among  the  provisions  in  the  policy  preceding  provi- 
sion 6  is  one  which  provides  for  cash  loans  to  the  insured 
on  the  pledge  and  security  of  the  policy.  The  obligation 
to  pay  the  annual  premium  and  the  possibility  of  borrow- 
ing money  by  pledging  the  policy  were  the  only  ways  in 
which  the  insured  could  become  indebted  to  appellant  by 
reason  of  his  connection  with  it  as  a  policy  holder.  If  we 
consider  the  object  and  purpose  which  were  intended  by  the 
parties,  in  construing  provision  6,  what  indebtedness  can  it 
be  said  was  contemplated  by  them?  Bearing  that  purpose 
in  mind,  it  cannot  be  said  that  they  contemplated  any  other 
indebtedness  than  that  connected  with  the  subject  of  the 
insurance.  Appellant  would  hardly  contend  that  by  this 
provision  it  was  contemplated  that  it  might  be  enabled  to 
purchase  outstanding  notes  and  claims  against  the  insured 
equal  to  the  amount  of  the  policy  and  thus  defeat  entirely 
his  object  in  purchasing  the  insurance,  yet  the  contention 
of  appellant  that  this  was  meant  to  refer  to  any  possible 
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indebtedness  would  be  broad  enough,  if  sustained,  to  al- 
low it  to  do  so.  The  indebtedness  that  must  be  understood 
to  have  been  referred  to  by  appellant  and  the  insured  was 
that  which  might  arise  by  virtue  of  the  terms  of  the  policy 
itself, — ^that  is,  either  by  lending  money  to  the  insured  as 
the  policy  provided,  or  by  extending  the  time  for  paying 
any  premium,  as  it  also  provided  might  be  done.  The  pro- 
vision is  uncertain  and  ambiguous,  and  being  so,  the  trial 
court  properly  construed  it  most  favorably  for  the  insured. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Vickers,  dissenting. 


The  People  ex  rel.  Allen  E.  Parmenter,  County  Collector, 
Appellee,  vs.  The  Fenton  and  Thomson  Raiu^oad 
Company  et  al.  Appellants. 

Opinion  Hied  December  2i,  ipii, 

1.  Taxes — highway  commissioners  cannot  levy  a  tax  to  build 
bridge  necessitated  by  new  drainage  ditch.  Highway  commission- 
ers cannot  levy  a  tax  to  build  a  bridge  necessitated  by  the  con- 
struction of  a  drainage  district  ditch  even  though  the  drainage 
district  is  organized  under  the  Levee  act,  which  contains  no  pro- 
vision compelling  districts  to  build  bridges  made  necessary  by  their 
ditches,  as  no  statutory  provision  is  required  to  compel  the  restora- 
tion of  a  highway;  nor  has  the  legislature  power  to  authorize  the 
levy  of  a  road  and  bridge  tax  upon  the  tax-payers  of  the  town  for 
the  benefit  of  a  drainage  district  where  the  ditch  is  artificial. 

2.  Same — when  levies  for  city  and  village  purposes  cannot  be 
sustained.  The  rule  that  a  small  sum  which  will  reasonably  cover 
such  expenses  of  a  city  or  village  as  cannot  be  classified  may  be 
levied  under  the  description  of  contingent  or  miscellaneous  ex- 
penses or  incidentals,  cannot  be  applied  to  sustain  city  taxes  "for 
the  fund  known  as  the  general  fund  for  general  city  purposes, 
$1097.40,"  and  "consolidated,  $1824,"  or  village  taxes  "for  general 
ftmd,  $1250,"  and  "for  general  fund,  $500,"  as  such  descriptions 
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do  not  satisfy  the  provision  of  section  i  of  article  8  of  the  Cities 
and  Villages  act  requiring  the  tax  levy  ordinance  to  specify  in 
detail  the  purposes  for  which  the  appropriations  are  made  and  the 
sum  appropriated  for  each  purpose. 

Appeal  from  the  County  Court  of  Whiteside  county; 
the  Hon.  William  A.  Blodgett,  Judge,  presiding. 

A.  A.  WoL^ERSPERGER,  and  William  D.  Barge,  (J.  A. 
CoNNELL,  of  counsel,)  for  appellants. 

J.  J.  LuDENS,  State's  Attorney,  and  Jacob  Cantlin, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  collector  of  Whiteside  "county  applied  to  the 
county  court  of  said  county  for  judgments  against  delin- 
quent lands  for  taxes  of  1910.  The  appellants,  four  rail- 
road companies,  filed  objections,  which  w^ere  overruled  and 
judgments  were  entered,  with  orders  of  sale.  The  appel- 
lants each  excepted  and  prayed  for  and  were  allowed  what 
was  termed  a  consolidated  appeal  to  this  court.  There  has 
been  a  joinder  in  error  and  a  submission  of  the  cause  for 
decision. 

The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany objected  to  the  excess  above  thirty-six  cents  on  $100 
of  taxable  property,  of  the  road  and  bridge  tax  in  the  towns 
of  Garden  Plain  and  Fulton.  The  Chicago,  Burlington  and 
Northern  Railroad  Company  and  the  Fenton  and  Thomson 
Railroad  Company  made  like  objection  to  such  excess  in 
the  town  of  Fulton.  Each  town  is  under  the  cash  system, 
and  the  certificates  of  the  highway  commissioners,  consented 
to  by  the  board  of  town  auditors,  each  recited  that^an  ad- 
ditional levy  of  twenty-five  cents  on  each  $100  valuation 
was  made  necessary  by  the  contingency  of  building  a  bridge, 
and  the  approaches  thereto,  across  a  new  ditch  recently 
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completed  by  the  Cat-tail  Drainage  District  through  a  pub- 
lic highway  of  the  town,  the  highway  in  the  town  of  Gar- 
den Hain  being  designated  as  the  Fulton  and  Albany  road 
and  the  one  in  the  town  of  Fulton  being  known  as  the  Lunt 
road.  The  building  of  new  bridges  is  one  of  the  ordinary 
expenses  for  which  road  and  bridge  taxes  are  levied.  {Peo- 
ple V.  Kankakee  and  Southwestern  Railroad  Co.  237  III. 
362;  People  V.  Wabash  Railroad  Co.  248  id,  540.)  But 
the  question  whether  digging  a  ditch  across  a  highway,  ne- 
cessitating a  bridge,  can  ever  be  regarded  as  a  contingency 
will  not  be  considered,  because  the  cost  of  constructing 
bridges  across  ditches  of  a  drainage  district  must  be  borne 
by  the  district,  and  the  highway  commissioners  cannot  levy 
any  tax  for  that  purpose.  (Highway  Comrs.  v.  Drainage 
Comrs.  246  111.  388.)  Counsel  for  appellee  say  that  this 
case  differs  from  that  one  because  the  district  was  organ- 
ized under  the  Levee  act,  which  does  not  compel  districts 
to  build  bridges  made  necessary  by  digging  a  drainage  ditch 
across  a  public  highway.  It  does  not  require  any  provision 
of  the  statute  to  compel  the  restoration  of  a  highway,  and 
it  is  not  even  within  the  power  of  the  General  Assembly 
to  authorize  the  levy  of  a  road  and  bridge  tax  on  the  tax- 
payers of  the  town  for  the  benefit  of  a  drainage  district 
where  the  ditch  is  an  artificial  one.  {Drainage  Comrs.  v. 
Highway  Comrs.  220  111.  176;  Morgan  v.  Schusselle,  228 
id.  106.)  The  decision  of  the  court  with  reference  to  the 
road  and  bridge  tax  was  wrong. 

The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany and  the  Chicago,  Burlington  and  Northern  Railroad 
Cpmpany  objected  to  that  part  of  the  tax  levy  by  the  city 
of  Fulton  which  was  designated  in  the  ordinance  levying 
the  tax,  "For  fund  known  as  the  general  fund  for  general 
city  purposes,  $1097.40."  The  Chicago,  Burlington  and. 
Quincy  Railroad  Company  also  objected  to  the  item  in  the 
tax  levy  ordinance  of  the  city  of  Rock  Falls,  specified  as 
"Consolidated,  $1824,"  and  to  the  item  in  the  village  tax  in 
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the  village  of  Tampico  which  was  designated  as  "For  gen- 
eral fund,  $1250."  The  St.  Louis,  Rock  Island  and  Chi- 
cago Railroad  Company  objected  to  that  part  of  the  tax 
specified  in  the  tax  ordinance  of  the  villagje  of  Erie  as  "For 
general  fund,  $500/'  None  of  these  items  designated  the 
purposes  for  which  the  tax  was  required.  They  did  not 
give  any  intimation  of  the  purpose  to  which  the  taxes,  when 
collected,  were  to  be  devoted  or  furnish  the  tax-payer  with 
any  information  as  to  the  legality  of  such  object.  Article  8 
of  the  Cities  and  Villages  act  is  the  authority  for  the  levy 
and  collection  of  taxes  by  cities  and  villages,  and  it  requires 
a  levy  of  the  amount  of  the  appropriations  that  have  been 
made  for  corporate  purposes  by  a  tax  levy  ordinance,  "spe- 
cifying in  detail  the  purposes  for  which  said  appropria- 
tions are  made  and  the  sum  or  amount  appropriated  for 
each  purpose,  respectively."  The  ordinances  did  not  com- 
ply with  that  requirement,  and  it  has  always  been  held  that 
ordinances  such  as  those  in  question  will  not  authorize  the 
levy  and  collection  of  the  tax.  (People  v.  Peoria,  Decatur 
and  Evansville  Railroad  Co.  116  111.  410;  People  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  231 
id.  209 ;  Cincinnati,  Indianapolis  and  Western  Railway  Co. 
V.  People,  207  id.  566 ;  People  v.  Cairo,  Vincennes  and  Chi- 
cago Railway  Co.  237  id.  312.)  The  provision  of  the  stat- 
ute must  receive  a  reasonable  construction,  and  inasmuch  as 
there  are  some  small  expenses  of  a  city  or  village  which  can 
not  be  classified,  a  small  sum  which  will  reasonably  cover 
such  expenses  may  be  levied  under  the  description  of  con- 
tingent or  miscellaneous  expenses  or  incidentals.  {People 
v.  Cairo,  Vincennes  and  Chicago  Railway  Co.  supra;  Peo- 
ple V.  Chicago  and  Eastern  Illinois  Railroad  Co.  249  111. 
549.)  Where  there  is  no  objection  that  the  amount  so 
levied  is  not  within  the  limits  of  that  rule  in  amount,  an 
objection  to  such  an  item  will  not  be  sustained,  but  the 
taxes  cannot  be  upheld  on  such  grounds  in  this  case. 
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The  judgments  are  reversed  and  the  cause  is  remanded, 
with  directions  to  sustain  the  objections  as  to  the  taxes 
mentioned  in  this  opinion  and  to  render  judgment  accord- 

i^g  y-  Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Ona  L.  Cline,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  December  21,  ipii. 

This  case  is  controlled  by  the  decision  in  People  v.  Wabash 
Railroad  Co.  (ante,  p.  316.) 

Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  Elim  J.  Hawbaker,  Judge,  presiding. 

C.  F.  Mansfield,  and  F.  M.  ShonkwilEr,  (John  G. 
DrEnnan,  of  counsel,)  for  appellant. 

Hicks  &  Doss,  for  appellee. 

Per  Curiam  :  This  appeal  is  from  the  judgment  of  the 
county  court  of  Piatt  county  overruling  the  objection  of 
appellant  to  the  excess  of  the  road  and  bridge  tax  above 
thirty-six  cents  on  each  $100  of  the  assessed  valuation  of 
its  property  in  the  town  of  Sangamon,  and  in  entering 
judgment  as  applied  for  by  the  county  collector.  The  rec- 
ord in  this  case  is  identical  with  that  in  People  v.  Wabash 
Railroad  Co.  (ante,  p.  316,)  and  the  questions  involved 
are  the  same.  For  the  reasons  there  stated  the  judgment 
in  this  case  is  affirmed.  Judgment  amrmed. 
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The  Peopi^e  ex  rel.  Frank  C.  Vaughan,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  December  21,  ipii. 

This  case  is  controlled  by  the  decision  in  People  v.  Fenton  and 
Thomson  Railroad  Co.  (ante,  p.  372.) 

Appeal  from  the  County  Court  of  Lee  county;  the 
Hoa  Robert  H.  Scott,  Judge,  presiding. 

Henry  S.  Dixon,  and  George  C.  Dixon,  for  appellant. 

Harry  Edwards,  State's  Attorney,  (J.  E.  Lewis,  of 
counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Lee  county  overruling  appellant's  objections  to  judg- 
ment for  a  certain  road  and  bridge  tax  of  the  town  of  Am- 
boy  and  rendering  judgment  for  the  tax.  Appellant  paid 
all  other  taxes  levied  against  it  in  Lee  county  but  refused 
to  pay  the  road  and  bridge  tax  extended  against  its  prop- 
erty in  the  town  of  Amboy,  levied  by  the  commissioners  of 
highways  of  said  town  under  section  14  of  the  Road  and 
Bridge  act.  That  section  authorizes  a  levy,  not  exceeding 
twenty-five  cents  on  the  $100,  in  addition  to  the  tax  au- 
thorized to  be  levied  under  section  13,  if  in  the  opinion 
of  the  commissioners  it  is  needed  "in  view  of  some  con- 
tingency." Other  objections  are  made  to  the  validity  of 
the  tax  objected  to,  but  in  our  view  of  the  case  only  the 
first  objection  need  be  considered.  That  objection  is,  that 
the  certificate  of  the  commissioners  of  highways  required 
to  be  made  by  section  14  was  insufficient. 

The  certificate  states  that  in  addition  to  the  tax  levied 
imder  section  13  an  additional  levy  of  eighteen  cents  on 
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the  $ioo  was  required  "to  complete  payment  for  erection 
of  a  new  bridge  across  a  new  channel  (drainage)  of  Green 
river."  The  construction  of  section  14,  and  what  is  a  con- 
tingency within  the  meaning  of  the  law,  and  what  is  re- 
quired to  make  a  certificate  levying  a  tax  under  said  section 
valid,  have  frequently  been  before  this  court.  The  precise 
question  was  decided  at  the  present  term  in  People  v.  Fen- 
ton  and  Thomson  Railroad  Co.  (ante,  p.  372.)  Under  the 
authority  of  previous  decisions  and  the  case  cited  the  levy 
of  the  tax  under  section  14  must  be  held  invalid,  and  the 
county  court  should  have  sustained  appellant's  objection  to 
a  judgment  therefor. 

The  judgment  of  the  county  court  is  reversed. 

Judgment  reversed. 


John  M.  Worley,  Appellant,  vs.  John  Crawford  et  al. 

Appellees. 

Opinion  Hied  December  21,  igii. 

1.  Ejectment — only  legal  titles  can  be  tried  in  ejectment  suits. 
In  an  ejectment  suit  only  legal  titles  can  be  tried,  and  the  defend- 
ants cannot  avail  themselves  of  the  claim  that  the  plaintiff's  gran- 
tor, though  holding  and  conveying  the  record  title  without  restric- 
tion, was  not  the  equitable  owner  of  the  land  and  that  his  deed  did 
not  vest  the  equitable  title  in  the  plaintiff. 

2.  Same — when  proof  of  possession  by  plaintiif  is  not  essen- 
tial to  recovery.  If  the  plaintiff  in  ejectment  makes  a  prima  facie 
case  by  proving  that  the  legal  title  of  record  is  in  him,  his  right 
to  recover  does  not  depend  upon  whether  he  is  able  to  prove  pos- 
session or  not,  where  the  defendants  do  not  dispute  the  record 
title  and  wholly  fail  to  establish  their  claim  of  title  by  adverse 
possession  under  the  Statute  of  Limitations. 

3.  Same — when  testimony  that  plaintiff's  grantor  held  land  in 
trust  is  not  admissible.  Where  the  record  title  is  in  plaintiff's 
grantor  without  restriction  and  he  conveys  such  title  uncondition- 
ally to  the  plaintiff,  the  testimony  of  the  grantor  is  not  admissible 
in  a  subsequent  ejectment  suit  to  show  that  he  held  title  to  the 
land  in  trust  for  a  certain  railroad  company. 
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Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  Solon  Philbrick,  Judge,  presiding. 

John  H.  Chadwick,  and  James  W.  &  Edward  C. 
Craig,  for  appellant. 

OuTTEN,  Rosy,  Ewing  &  McCuixough,  and  Charles 
G.  EcKHART,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  action  of  ejectment  brought  by  appellant 
against  appellees  in  the  circuit  court  of  Douglas  county  to 
the  March  term,  1909.  The  declaration  alleges  that  appel- 
lant, (plaintiff,)  on  July  i,  1907,  was  possessed  of  all  of 
block  A  in  the  original  town  of  Hindsboro,  Douglas  county, 
(except  the  west  two  hundred  feet  thereof,)  which  the 
plaintiff  claimed  in  fee,  and  being  so  possessed  the  defend- 
ants entered  into  the  same,  ejected  the  plaintiff  therefrom 
and  unlawfully  hold  possession.  The  defendants  pleaded 
the  general  issue,  only.  The  case  has  been  twice  tried  in 
the  circuit  court  without  a  jury.  At  the  first  trial  a  judg- 
ment was  rendered  for  plaintiff.  The  defendants  moved 
for  and  were  granted  a  new  trial  under  the  statute.  The 
case  was  then  again  tried  at  the  March  term,  191 1,  with- 
out a  jury,  the  same  judge  presiding,  and  resulted  in  a 
finding  and  judgment  for  defendants,  and  plaintiff  appealed. 

On  the  trial  of  the  case  appellant  introduced  in  evidence 
an  affidavit,  in  which  he  stated  that  he  and  appellees  claimed 
title  through  a  common  source,  one  Francis  M.  Hinds.  No 
denial  of  the  common  source  of  title  was  made  by  appel- 
lees. The  proper  foundation  being  laid,  appellant  intro- 
duced in  evidence  a  certified  copy  of  a  deed  from  Francis 
M.  Hinds  to  Robert  G.  Hervey,  dated  June  4,  1875,  ^or  the 
premises  in  controversy ;  also  a  deed  from  Robert  G.  Her- 
vey to  the  appellant,  dated  June  19,  1883,  conveying  "all 
the  real  estate  now  owned  by  the  grantor  in  the  town  of 
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Hindsboro,  Douglas  county,  Illinois,  except  such  lots  as 
have  heretofore  been  improved  by  parties  upon  agreement 
upon  the  part  of  said  Hervey  to  convey  to  them."  Tliat 
the  premises  in  controversy  were  not  embraced  in  the  ex- 
ception made  in  the  deed  of  lots  previously  contracted  by 
the  grantor  is  not  questioned  by  appellees,  nor  is  it  denied 
that  the  grantor,  Hervey,  owned  the  legal  title  at  the  time 
he  made  the  conveyance  to  appellant.  Neither  is  it  denied 
that  the  description  in  the  deed  was  sufficient,  in  connec- 
tion with  oral  proof,  to  divest  Hervey  of  the  legal  title  and 
vest  it  in  appellant.  There  being  no  denial  of  the  common 
source  of  title  the  introduction  of  the  deeds  made  a  prima 
facie  case  for  appellant,  and  he  would  be  entitled  to  judg- 
ment unless  his  prima  facie  case  was  overcome  either  by 
proof  of  title  in  appellees  or  of  outstanding  title  in  a  third 
party. 

To  overcome  appellant's  title,  appellees  proved  by  Her- 
vey that  he  was  the  owner  of  the  stock  in  certain  corpora- 
tions organized  for  the  purpose  of  building  lines  of  railroad 
between  Peoria  and  Decatur,  between  Decatur  and  Paris, 
Illinois,  and  between  Paris  and  Terre  Haute,  Indiana.  No 
roads  were  built  by  these  corporations  but  they  were  taken 
over  by  and  merged  into  the  Illinois  Midland  Railroad 
Company.  The  stock  of  the  Midland  company  was  all 
owned  by  Hervey  and  he  proceeded  to  procure  the  right  of 
way  and  build  the  road.  A  station  named  Hindsboro  was 
located  on  land  belonging  to  Francis  M.  Hinds.  The  vil- 
lage of  Hindsboro  was  laid  out  at  the  place  where  the  sta- 
tion was  located.  The  right  of  way  through  the  village 
was  conveyed  to  the  railroad  company.  The  conveyance  of 
the  premises  in  controversy  was  made  by  Hinds  to  Hervey. 
The  court  permitted  Hervey  to  testify  that  the  conveyance 
made  by  Hinds  to  him  of  the  premises  was  in  trust  for  the 
Midland  Railroad  Company  and  that  he  held  the  title  in 
trust  for  that  company.  Appellant  objected  to  the  intro- 
duction of  this  evidence,  but  the  court,  without  ruling  upon 
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its  competency,  announced  he  would  hear  it  subject  to  the 
objections  made.  Appellees  also  introduced  evidence  to 
prove  that  the  Midland  Railroad  Company  took  possession 
of  the  premises  in  dispute,  or  parts  of  them,  in  1875  and 
has  continued  in  possession  thereof  ever  since.  The  rail- 
road was  built  through  Hindsboro  in  a  south-easterly  and 
north-westerly  direction.  Block  A  is  on  the  southerly  side 
of  the  railroad  and  abuts  upon  the  right  of  way.  There 
are  eight  lots  in  the  block,  each  one  hundred  feet  square, 
except  the  east  lot,  the  east  line  of  which  is  a  straight  north 
and  south  line  and  makes  that  lot  triangular  in  shape,  much 
narrower  on  the  north  than  on  the  south  side. 

The  claim  of  title*  by  each  of  the  parties  being  from  a 
common  source,  it  was  only  necessary  for  appellant  to  prove 
title  in  himself  from  that  source.  That  he  did  this  is  be- 
yond question.  Hinds,  the  common  source,  conveyed  the 
premises  to  Hervey.  No  conditions  or  limitations  were 
expressed  in  the  deed.  Hervey  conveyed  the  premises  im- 
conditionally  to  appellant.  The  testimony  of  Hervey  that 
he  held  the  title  in  trust  for  the  Midland  Railroad  Company 
was  not  admissible  in  this  proceeding  to  show  that  the 
deed  from  him  did  not  vest  the  title  in  his  grantee.  Legal 
titles,  only,  can  be  tried  in  ejectment  suits.  Walton  v.  Fol- 
lansbee,  131  111.  147;  Dawson  v.  Hayden,  67  id.  52. 

Appellees  also  sought  to  prove  that  parts  of  the  prem- 
ises have  been  in  the  adverse  possession  and  occupancy  of 
the  railroad  company  continuously  since  1875.  Appellant 
claimed,  and  sought  to  prove,  that  he  had  possession  of 
block  A,  except  the  west  two  lots,  which  are  not  now  in 
controversy,  since  he  received  the  deed  from  Hervey,  on 
June  19,  1883,  until  1908,  when  appellees  entered  upon  and 
took  possession  of  the  premises.  Upon  the  question  who 
had  been  in  possession  for  twenty  years,  and  the  character 
of  the  possession,  the  evidence  was  conflicting.  On  behalf 
of  appellees  Hervey  testified,  on  direct  examination,  that 
the  premises  were  occupied  by  the  railroad  company  at  the 
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time  he  made  the  deed  to  appellant.  He  testified  he  could 
not  be  positive,  but  his  recollection  was  that  at  that  time 
there  were  a  coal  yard  and  an  elevator  on  the  premises  and 
each  lot  of  block  A  was  occupied  by  the  railroad  company. 
On  cross-examination  Hervey  stated  it  was  his  recollection 
that  buildings,  such  as  coal  yards  and  lumber  yards,  were 
placed  on  several  of  the  lots  by  the  railroad  company  or 
its  lessees,  but  he  could  not  be  positive  as  to  details  and 
could  not  tell  the  location  of  the  buildings.  A  witness 
named  Welch  testified  for  the  appellees  that  he  first  knew 
block  A  in  1889  or  1890;  that  Pratt  &  Co.,  of  Decatur, 
then  had  on  the  east  end  of  the  block  an  oats  crib  one  hun- 
dred feet  long  and  sixteen  feet  wide  and  also  two  cribs  ten 
feet  wide,  but  they  did  not  occupy  them  very  long;  that  the 
same  premises  and  buildings  were  then  next  occupied  by 
B.  S.  Tyler,  and  he  was  succeeded  by  Wright,  who  was,  or 
had  been,  a  buyer  for  Pratt  &  Co.  Witness  also  testified 
that  at  one  time  (date  not  given)  George  F.  Powers  oc- 
cupied part  of  the  west  end  of  the  block  with  lumber  sheds; 
also  that  at  one  time  there  had  been  a  calaboose  or  village 
jail  on  part  of  the  block.  Witness  did  not  know  imder 
whom  any  of  the  parties  named  by  him  occupied  the  prem- 
ises except  George  F.  Powers,  who  leased  a  part  of  the 
premises  from  the  railroad  company  in  1899.  Appellees 
introduced  in  evidence  a  lease  from  the  Terre  Haute  and 
Indianapolis  Railroad  Company  to  B.  S.  Tyler,  dated  in 
189s,  for  the  east  end  of  block  A,  which  included  the  three 
lots  at  the  east  end  of  the  block.  The  lease  was  at  the  will 
of  the  lessor,  and  was  subject  to  determination  by  the  les- 
see at  any  time  upon  ten  days*  notice.  Appellees  also  in- 
troduced in  evidence  two  leases  from  Volney  T.  Mallott, 
receiver  of  the  Vandalia  Railroad  Company,  to  George  F. 
Powers  for  parts  of  block  A  near  the  middle  of  the  block. 
These  leases  were  dated  in  1899.  They  also  introduced  a 
lease  from  the  Vandalia  Railroad  Company  to  the  Craw- 
fords  for  part  of  said  block  A,  which  was  dated  in  1905. 
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There  is  nothing  in  the  record  to  show  when  or  how  the 
Terre  Haute  and  Indianapolis  or  the  Vandalia  Railroad 
Company  came  into  possession  or  became  interested  in  the 
Midland  Railroad  Company  or  its  property.  We  can  only 
infer  from  the  fact  that  the  Terre  Haute  and  Indianapolis 
and  the  Vandalia  Railroad  Company  appear  to  have  as- 
sumed control  and  management  of  the  Midland  Railroad 
Company  that  they  succeeded  to  its  rights,  franchises  and 
property.  Appellees  attempted  to  prove  payment  of  taxes 
by  the  railroad  company  from  1893,  but  the  evidence  of- 
fered wholly  failed  to  sustain  this  claim.  They  make  no 
claim  that  the  railroads  mentioned  were  in  the  possession 
of  the  whole  of  the  premises  in  controversy  for  twenty 
years  and  admit  the  legal  title  was  in  appellant.  They  also 
admit  appellant  has  been  in  actual  possession  of  part  of  the 
premises  since  he  acquired  title,  but  contend  that  appellees 
have  been  in  possession  of  parts  of  the  premises  during  all. 
of  that  time  and  that  the  village  has  been  in  possession  of 
other  parts  of  said  premises,  and  therefore  judgment  was 
properly  refused  appellant  for  those  parts  of  the  premises 
it  is  claimed  he  had  not  been  in  possession  of  after  obtain- 
ing the  deed  from  Hervey,  and  as  to  those  parts  of  said 
block  which  he  had  been  in  possession  of,  they  were  not 
sufficiently  described  in  his  deed  or  in  the  evidence  to  en- 
able the  court  to  render  judgment  in  his  favor  therefor  and 
order  a  writ  of  possession  to  issue. 

We  do  not  deem  it  necessary  to  refer  more  than  briefly 
to  appellant's  evidence  on  the  subject  of  possession.  He 
testified,  and  introduced  other  evidence  in  corroboration, 
that  he  took  possession  of  the  premises  upon  obtaining  the 
deed  from  Hervey,  and  that  personally  or  through  his  ten- 
ants he  had  continued  in  possession  until  ousted  by  appel- 
lees, in  1908.  He  testified  he  built  cribs  and  a  blacksmith 
shop  on  parts  of  the  premises  and  rented  parts  of  said 
premises  for  truck  patches,  and  that  he  had  paid  the  taxes 
every  year.    Appellant,  however,  was  not  required  to  prove 
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possession  in  himself  for  twenty  years.  His  proof  on  this 
question  was  material  only  to  contradict  the  claim  of  ap- 
pellees to  twenty  years'  possession.  Appellant  claimed  and 
relied  upon  proof  of  legal  title  of  record  in  himself.  Un- 
less the  proof  of  this  title  in  him  was  overcome  by  appellees 
he  was  entitled  to  judgment.  While  appellees  do  not  spe- 
cifically say  the  proof  of  possession  in  them  was  offered 
for  the  purpose  of  establishing  title  by  twenty  years'  ad- 
verse possession,  we  cannot  see  the  relevancy  of  their  evi- 
dence on  that  subject  upon  any  other  theory.  As  we  have 
before  stated,  they  could  not  in  this  suit  avail  of  the  claim 
that  Hervey  was  not  the  equitable  owner  of  the  premises 
and  that  his  deed  did  not  vest  the  equitable  title  in  appel- 
lant, as  a  defense.  We  will  assume,  therefore,  that  the 
attempt  to  prove  possession  in  appellees  of  portions  of  the 
premises  for  more  than  twenty  years  was  made  for  the 
purpose  of  proving  title  by  twenty  years'  adverse  posses- 
sion. If  this  is  incorrect,  then  they  offered  no  evidence  that 
even  tended  in  any  degree  to  defeat  the  case  made  by  ap- 
pellant. If  the  twenty  years'  Statute  of  Limitations  is  re- 
lied on,  then  the  appellees'  evidence,  which  we  have  briefly 
outlined  above,  wholly  failed  to  establish  the  defense  by 
the  degree  of  proof  required  by  law.  {Zimgihl  v.  CaiU'' 
met  and  Chicago  Dock  Co,  157  111.  430;  Roby  v.  Calumet 
and  Chicago  Dock  Co,  211  id.  173;  Davis  v.  Howard,  172 
id.  340;  White  v.  Harris,  206  id.  584.)  Appellant  having 
proved  legal  title  in  himself,  his  right  to  recover  did  not 
depend  upon  whether  he  had  ever  been  in  possession  or  not, 
unless  the  defense  of  the  Statute  of  Limitations  was  inter- 
posed. The  evidence  offered  by  appellees  was  insufficient 
under  either  the  seven  years  or  twenty  years'  Statute  of 
Limitations  to  defeat  appellant's  right  to  recover. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel.  Chicago  Bar  Association,  vs.  John 

A.    SlIvHA. 

Opinion  filed  December  21,  ipii. 

Disbarment — case  against  an  attorney  must  be  clear  to  justify 
disbarment.  To  justify  disbarring  an  attorney  the  charges  against 
him  set  out  in  the  information  must  be  established  by  clear  and 
satisfactory  evidence,  and  it  is  not  sufficient  that  there  is  some 
evidence  tending,  if  uncontradicted,  to  establish  the  charges,  but 
which  is,  in  fact,  contradicted  by  the  testimony  of  the  respondent, 
which  is  corroborated  in  many  particulars. 

Ineormation  to  disbar. 

John  L.  Fogle,  for  relator. 

Cruice  &  LangiixE,  (O.  J.  C.  Wray,  of  counsel,)  for 
respondent. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  IS  an  information  filed  in  this  court  on  the  relation 
of  the  Chicago  Bar  Association  against  John  A.  Silha,  an 
attorney  of  this  court,  for  the  purpose  of  disbarring  the 
respondent  and  having  his  name  stricken  from  the  roll  of 
attorneys. 

The  information  contains  two  gounts,  the  first  of  which 
charges  that  the  respondent,  on  June  7,  1906,  was  em- 
ployed as  an  attorney  by  Franciszka  Marynowski  Potempa 
to  collect  a  claim  due  her  from  a  fraternal  benefit  associa- 
tion, arising  on  a  benefit  certificate  issued  upon  the  life  of 
Ludwig  Marynowski,  for  the  sum  of  $600.  The  agree- 
ment between  respondent  and  Mrs.  Potempa  was  in  writ- 
ing, and  is  as  follows: 

"This  agreement,  made  this  7th  day  of  June,  A.  D.  1906,  wit- 
nesseth:  That  the  death  certificate  of  Ludwig  Marynowski,  No. 
1893,  is  to  be  sued  upon  by  John  A.  Silha,  and  of  the  judgment, 
if  recovered,  three  hundred  dollars  is  to  be  paid  to  Franciszka  Po- 
tempa, formerly  Marynowski,  and  the  balance  to  be  paid  to  John 
A.  Silha  for  his  services.  j^^^  A.  Sii,ha, 

Potempa  Franciszka." 
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It  is  charged  in  this  count  that  respondent,  on  May  29, 
1909,  made  a  settlement  of  said  claim  for  the  sum  of  $400 
and  thereafter  appropriated  the  money  to  his  own  use,  and 
refused,  after  frequent  demands,  to  pay  it  over,  or  any 
part  of  it,  to  his  client. 

The  second  count  in  the  information  charges  that  on 
the  27th  day  of  December,  1907,  respondent  was  employed 
by  one  Stanislaw  Romanovski  to  institute  and  prosecute 
two  certain  suits  in  favor  of  himself  and  wife  against  one 
Schlechta,  and  that  respondent  agreed  to  immediately  begin 
and  prosecute  said  suits;  that  said  suits  were  for  damages 
for  personal  injury ;  that  respondent  received,  at  the  time 
of  auch  employment,  $50  for  his  fees  and  with  which  to 
pay  costs  of  instituting  said  suits.  It  is  charged  that  re- 
spondent neglected  and  refused  to  institute  said  suits,  but 
often  told  Romanovski  that  such  suits  had  been  started 
and  would  come  on  for  hearing  in  due  course;  that  re- 
spondent retained  the  $50  and  did  not  commence  the  said 
suits,  or  either  of  them,  until  the  right  of  action  was  barred 
by  the  Statute  of  Limitations.' 

The  answer  of  respondent  to  this  information  sets  out 
in  detail  his  dealings  with  his  clients  mentioned  in  the  two 
counts  of  the  information,  and  specifically  denies  all  mis- 
conduct in  his  relations  and  dealings  with  the  parties  men- 
tioned. The  cause  was  referred  to  a  special  commissioner 
to  take  the  evidence  and  report  his  findings.  The  commis- 
sioner found  from  the  evidence  that  the  charges  were  sus- 
tained and  that  respondent's  conduct  was  unprofessional 
and  calculated  to  bring  the  profession  of  the  law  into  dis- 
grace and  contempt.  The  cause  is  submitted  for  our  con- 
sideration upon  the  information  and  the  answer  thereto, 
the  report  of  the  commissioner  and  exceptions  thereto,  to- 
gether with  a  transcript  of  the  evidence  heard  by  the  com- 
missioner. 

The  transactions  set  out  in  the  two  counts  of  the  in- 
formation are  wholly  distinct,  and  the  evidence  heard  by 
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the  commissioner  shows  that  the  two  transactions  have  no 
relation  to  each  other.  The  evidence  bearing  upon  the  dif- 
ferent counts  will  consequently  require  separate  treatment. 
The  evidence  bearing  upon  the  charge  contained  in  the 
first  count  is,  in  substance,  as  follows:  Respondent  was 
admitted  to  the  bar  by  this  court  on  June  i6,  1897.  He 
did  not  begin  the  active  practice  for  some  time  after  his 
admission.  At  the  time  of  the  hearing  before  the  commis- 
sioner he  had  been  engaged  in  the  practice  for  about  eight 
years.  It  is  admitted,  and  was  so  found  by  the  commis- 
sioner, that  prior  to  the  bringing,  of  the  present  charges 
agfainst  him  he  had  always  sustained  a  good  reputation  for 
honesty  and  upright  conduct  in  his  office  as  an  attorney 
at  law.  All  of  the  persons  connected  with  the  transactions 
set  out  in  both  counts  of  the  information,  including  re- 
spondent, were  Poles.  Mrs.  Potempa  was  formerly  Mrs. 
Marynowski,  wife  of  Ludwig  Marynowski,  who  in  his  life- 
time held  a  benefit  certificate  in  the  Polish  Roman  Catholic 
Union,  a  fraternal  beneficiary  society  which  paid  death 
benefits  to  its  members.  Marynowski  at  the  time  of  his 
death  held  a  certificate  in  the  Catholic  Union  in  favor  of 
his  wife  for  $600.  At  the  time  of  his  death  the  Polish  Ro- 
man Catholic  Union  w^as  financially  embarrassed  and  soon 
after  went  out  of  business  because  of  its  inability  to  meet 
its  obligations.  The  widow  afterwards  married  Stanislaw 
Potempa.  On  June  7,  1906,  the  claimant  under  the  benefit 
certificate  placed  the  same  in  the  hands  of  respondent  for 
collection  under  the  written  contract  above  set  out.  The 
respondent  testifies, — and  he  is  not  contradicted  on  this 
point, — that  at  the  time  the  claim  was  placed  in  his  hands 
he  spoke  to  Mrs.  Potempa  in  the  Polish  language  in  the 
presence  of  her  husband  and  translated  to  them  the  mean- 
ing of  the  contract,  which  they  both  fully  understood.  Suit 
was  brought  by  respondent  on  the  benefit  certificate  against 
the  Polish  society  in  the  municipal  court  of  Chicago  on 
February  15,  1907.    Respondent  diligently  prosecuted  said 
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suit,  and  on  June  17,  1907,  recovered  a  judgment  against 
the  society  for  $600.  It  appears  that  the  claim  was  con- 
tested and  that  respondent  was  in  court  a  great  many  times 
in  connection  with  said  suit.  After  judgment  was  rendered 
the  Polish  society  prayed  an  appeal  to  the  Appellate  Court, 
which  was  granted  and  time  fixed  for  the  filing  of  an  ap- 
peal bond  and  for  a  stenographic  report  of  the  evidence. 
An  appeal  bond  was  filed,  signed  by  Wincenty  Jaworski, 
who  was  president  of  the  defunct  Polish  society.  After- 
wards, on  July  14,  1907,  on  motion  of  respondent  the  ap- 
peal bond  was  stricken  from  the  files  and  that  case  was  at 
an  end.  Execution  was  issued  and  returned  no  property 
found.  Respondent  then  brought  an  action  against  Jawor- 
ski on  the  appeal  bond.  This  suit  was  stubbornly  defended. 
On  the  trial  of  this  case  it  became  necessary  for  respondent 
to  testify  as  a  witness,  whereupon  he  withdrew  as  cotmsel 
and  William  O.  LaMonte  was  substituted  as  attorney  for 
the  plaintiff.  The  suit  on  bond  was  pending  from  February 
until  December,  1908,  during  which  time  there  were  nu- 
merous appearances  before  several  judges  of  the  municipal 
court.  A  judgment  was  finally  obtained  on  the  28th  day  of 
December,  1908,  against  Jaworski.  During  the  pendency 
of  this  suit  respondent  paid  out  of  his  own  money  about 
$30  in  court  costs.  After  judgment  was  obtained  against 
Jaworski  he  sued  out  a  writ  of  error  from  the  Appellate 
Court  and  made  preparation  to  present  the  case  to  that 
court.  After  the  writ  of  error  had  been  sued  out,  which 
does  not  appear  to  have  been  made  a  supersedeas,  respond- 
ent caused  execution  to  be  issued  against  Jaworski  and  a 
levy  was  made  upon  some  of  his  personal  property.  The 
evidence  shows  that  respondent  employed  watchmen  to  look 
after  the  property  levied  upon,  and  they  were  in  and  about 
Jaworski's  house  for  four  days  and  four  nights.  Jaworski 
is  a  witness,  and  testifies  in  this  case  that  he  has  a  bitter 
feeling  against  respondent  because  of  the  persistent  meas- 
ures that  he  took  to  collect  the  judgment  against  him.    No, 
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money  was  ever  collected  on  the  judgment  against  the  Pol- 
ish society.  The  evidence  shows  that  Jaworski  had  in  his 
hands  $312  that  belonged  to  the  Polish  society  and  which 
he  might  have  properly  applied  on  the  claim  in  suit.  It 
also  appears  that  one  of  the  local  lodges  of  the  Polish  so- 
ciety had  $87.76  on  hand  which  had  been  collected  from 
the  members  and  which  was  due  to  the  Polish  society.  Ja- 
worski was  apparently  of  doubtful  solvency.  In  this  situ- 
ation negotiations  between  respondent  and  Jaworski  and 
his  attorney  were  commenced  with  the  view  of  compro- 
mising and  settling  the  claim  for  $400.  Respondent  in- 
sisted on  $500  being  paid,  but  finally  agreed  that  if  it  was 
satisfactory  to  Mrs.  Potempa  he  would  accept  $400  in  full 
satisfaction  of  the  claim.  The  evidence  shows  that  respond- 
ent had  an  interview  with  his  client  in  which  the  whole 
situation  was  gone  over,  and  the  conclusion  was  reached 
that  the  proposition  to  settle  for  $400  should  be  accepted. 
Respondent  testifies  that  at  the  time  of  this  interview,  he 
made  a  further  contract  with  Mrs.  Potempa,  by  which  it 
was  agreed  that  he  was  to  pay  her  $200  of  the  $400  and 
retain  $200  for  his  compensation.  Mrs.  Potempa,  when 
questioned  in  reference  to  this  contract,  admits  that  re- 
spondent saw  her  and  talked  the  matter  of  a  settlement 
over,  but  she  says  that  she  does  not  remember  agreeing  to 
accept  $200  for  her  interest  in  the  claim.  On  May  29, 
1909,  the  settlement  for  $400-  was  agreed  to  by  respondent 
and  Jaworski,  and  at  that  time  $200  was  paid  to  respond- 
ent, and  afterwards,  on  June  i,  the  remaining  $200  was 
paid.  Respondent  testifies  that  at  the  time  the  settlement 
was  effected  Jaworski  requested  him  to  hold  this  money 
and  not  enter  a  satisfaction  of  the  judgment  until  the 
$87.76  could  be  collected  from  the  local  lodge  that  owed 
that  sum  to  the  Polish  society,  and  that  to  oblige  Jaworski 
and  aid  him  in  collecting  that  money  to  reimburse  himself 
respondent  agreed  to,  and  did,  hold  the  money  and  left  the 
judgment  unsatisfied  until  he  was  notified  by  Jaworski  that 
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the  collection  had  been  made.     Jaworski  corroborates  re- 
spondent on  this  point  and  no  one  contradicts  him.     Re- 
spondent held  the  $400  paid  him  by  Jaworski  for  two  or 
three  weeks  and  until  Jaworski  notified  him  that  the  local 
lodge  had  paid  the  $87.76.    The  evidence  shows  that  Mrs. 
Potempa  manifested  a  great  deal  of  impatience  and  anxiety 
about  the  collection  of  this  claim;    that  she  called  on  re- 
spondent a  great  many  times  before  he  received  any  money, 
apparently  with  the  expectation  that  she  would  receive  the 
money  on  her  claim.    She  is  wholly  unacquainted  with  the 
English  language  and  knows  nothing  about  the  procedure 
of  collecting  a  claim  by  suit.    The  respondent  testifies  that 
within  a  short  time  after  he  had  been  notified  that  the 
$87.76  had  been  paid  to  Jaworski  he  called  on  Mrs.  Po- 
tempa and  told  her  that  he  had  collected  the  $400  and 
offered  to  settle  with  her  by  the  payment  of  $200.    He  tes- 
tifies that  he  called  on  her  a  second  time ;   that  he  had  the 
$200  for  her  in  twenty-dollar  bills  and  offered  to  pay  it  to 
her  if  she  would  accept  it  in  satisfaction  of  her  claim,  and 
that  she  refused  to  accept  the  money  unless  he  wotdd  pay 
her  $320.     The  $20  she  claimed  she  had  paid  to  another 
person  to  bring  the  matter  before  the  Chicago  Bar  Asso- 
ciation.    The  testimony  is  in  irreconcilable  conflict  in  ref- 
erence to  the  transactions  and  conversations  between  the 
respondent  and  Mrs.  Potempa  and  an  agent  she  sent  to  see 
respondent.     The  evidence  on  behalf  of  relator  tends  to 
show  that  respondent  was  called  on  frequently  during  July 
and  August  and  payment  of  the  money  demanded,  and  that 
he  always  claimed  he  had  spent  the  money  and  could  not 
pay  it.     Evidence  of  these  conversations  is  given  by  Mrs. 
Potempa  and  her  agent,  Wengierski,  and  if  these  state- 
ments are  to  be  accepted  as  true  they  would  sustain  the 
finding  of  the  commissioner  and  justify  this  court  in  strik- 
ing respondent's  name  from  the  roll.     Respondent  denies 
positively  that  he  used  the  $200,  which  he  claims  is  all  he 
had  belonging  to  his  client,  and  testifies  that  he  had  this 
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amount  on  hand  at  all  times  and  was  ready  to  pay  it  over 
if  he  could  obtain  a  release  from  his  client;  that  he  never 
used  the  $200,  or  any  part  of  it,  but  kept  the  same  for  Mrs. 
Potempa,  but  she  would  not  accept  it  and  always  demanded 
$300.  It  is  very  clear  that  there  was  a  dispute  between 
the  parties  as  to  the  amount  due  Mrs.  Potempa.  Wengier- 
ski,  who  is  not  a  licensed  lawyer,  was  employed  by  Mrs. 
Potempa  to  collect  the  claim  from  respondent  and  he  was 
to  receive  $100  for  his  services.  It  was  he  who  construed 
the  original  contract  between  respondent  and  Mrs.  Potempa 
as  entitling  her  to  $300.  It  was  Wenperski  who  conceived 
the  idea  of  applying  the  persuasive  influence  of  a  complaint 
to  the  Chicago  Bar  Association  in  order  to  protect  the  in- 
tegrity and  honor  of  the  legal  profession  and  incidentally 
to  improve  his  chances  of  making  $100.  It  was  Wengier- 
ski  who  filed  the  complaint  against  respondent,  and  there- 
after he  appeared  not  only  as  the  principal  witness  in  the 
case,  but  he  has  saved  the  attorney  for  the  relator  much 
labor  in  assembling  testimony.  His  conduct  throughout 
this  whole  transaction  manifests  such  a  suspicious  activity 
that  no  one  can  read  this  record  and  escape  the  conclusion 
that  he  was  more  anxious  to  make  $100  than  to  rid  the 
legal  profession  of  an  unworthy  member.  After  the  com- 
plaint had  been  filed  with  the  bar  association  respondent 
settled  with  Mrs.  Potempa  on  her  own  terms  and  gave  her 
a  note  for  $300  with  personal  security,  which  was  paid, 
with  interest,  when  the  same  matured  a  few  months  later. 
Respondent  testified  that  he  had  the  $200  but  did  not  have 
the  other  $100;  that  it  was  necessary  to  borrow,  and  that 
Mrs.  Potempa  agreed  to  accept  a  note  with  security,  and 
that  respondent  gave  a  note  for  $300  and  turned  the  $200 
in  cash  over  to  his  surety.  This  is  not  disputed.  The  in- 
ference is  that  the  surety  wanted  the  use  of  the  $200  until 
the  note  matured,  and  Mrs.  Potempa  was  willing  to  settle 
on  that  basis,  and  she  expresses  herself  now  as  entirely 
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satisfied  and  as  having  no  cause  for  complaint  against  re- 
spondent. 

Upon  the  vital  issues  under  the  first  count  the  evidence 
is  conflicting.  Respondent  gives  a  reasonable  account  of 
his  dealings  with  Mrs.  Potempa,  and  in  many  respects  his 
version  of  the  matter  is  corroborated.  The  case  for  the 
relator  depends  almost  entirely  on  the  testimony  of  Mrs. 
Potempa  and  Wengierski.  When  the  unimpeachable  previ- 
ous good  character  of  respondent  is  considered  in  connec- 
tion with  his  testimony,  corroborated,  as  it  is,  in  many 
important  particulars,  our  conclusion  is  that  the  evidence 
does  not  so  clearly  preponderate  in  favor  of  the  relator  as 
to  justify  a  finding  that  respondent  is  guilty  as  charged  in 
the  first  count  of  the  information.  The  rule  established  in 
this  State  is  clearly  expressed  by  this  court  in  People  v. 
Matthezvs,  217  111.  94,  where,  on  page  103,  it  is  said:  "A 
careful  consideration  of  the  testimony  leaves  us  unable 
to  say  that  the  charges  set  forth  in  the  information  filed 
against  the  respondent  have  been  sustained  by  the  charac- 
ter of  proof  required  to  justify  the  legal  conclusion  of 
guilt.  The  punishment  to  be  inflicted  by  disbarment  of  an 
attorney  is  the  destruction  of  his  professional  life.  Only 
clear  and  satisfactory  proof  can  justify  a  decision  from 
which  would  flow  consequences  of  such  grave  nature.  In 
People  ex  rel,  v.  Hartley,  41  111.  277,  we  said  that  to  justify 
the  infliction  of  such  heavy  punishment  as  disbarment  *the 
case  must  be  clear  and  free  from  doubt,  not  only  as  to  the 
act  charged,  but  as  to  the  motive.*  In  People  ex  rel.  v. 
Barker,  56  111.  299,  wherein  a  judgment  of  disbarment  was 
asked,  it  was  said  that  the  law  undoubtedly  requires  'evi- 
dence of  clear  and  positive  character  *  *  *  to  establish 
a  charge  so  grave  in  its  nature.*  We  find  nothing  in  the 
record  which  will  warrant  us  in  attaching  greater  credence 
to  the  testimony  of  Mrs.  Manupelli  than  to  that  of  the 
respondent.  His  testimony  is  corroborated  to  an  extent 
equal  to  that  of  hers.     That  he  is  guilty  of  the  charges 
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specifically  set  forth  in  the  information  upon  which  he  is 
being  tried  is  not  shown  by  evidence  which  is  clear  and 
positive  and  free  from  reasonable  doubt." 

The  charge  in  the  second  count  of  the  information  is 
based  on  a  transaction  between  respondent  and  Stanislaw 
Romano vski.  In  1907  Romanovski  was  engaged  in  the 
grocery  business  in  a  building  which  was  rented  from  one 
Schlechta.  Romanovski  had  trouble  with  the  landlord  over 
the  lease  and  consulted  the  respondent  in  reference  thereto. 
The  controversy  seems  to  have  been  over  Romanovski's 
right  to  longer  remain  in  the  building  under  the  lease.  He 
told  the  respondent  that  the  landlord  had  come  into  his 
place  of  business  and  had  treated  disturbances,  and  had 
assaulted  or  threatened  to  assault  his  wife  and  had  injured 
his  business,  and  that  he  wanted  to  employ  respondent  to 
bring  two  suits  for  damages  against  the  landlord.  Ro- 
manovski testifies  that  he  gave  respondent  $50,  which  was 
to  pay  the  costs  for  starting  the  two  suits.  Respondent  tes- 
tifies that  he  received  the  $50  as  a  retainer  fee  and  that 
$50  more  was  to  be  paid  before  any  suit  was  to  be  com- 
menced, and  out  of  the  last  $50  respondent  agreed  to  ad- 
vance the  costs.  At  the  time  respondent  was  employed  and 
received  the  $50  the  following  receipt  was  executed : 

"Chicago,  December  2j,  ipoy, 
"Received  of  Stanislaw  Romanovski  fifty  no/ioo  dollars,  ac.  fees 
in  Romanovski  vs.  Schlechta.  ,         a    r»  ^..3   » 

$30.00  J^^-  ^'  ^^^^^'  ^^^y- 

Respondent  testifies  that  he  had  frequently  advised  Ro- 
manovski in  reference  to  his  rights  imder  the  lease  before 
the  $50  was  paid.  It  also  appears  that  afterwards  a  niece 
of  Romanovski  received  a  personal  injury  about  the  rented 
premises  for  which  it  was  thought  Schlechta  would  be  liable 
in  damages.  Respondent  was  also,  consulted  in  reference 
to  this  matter  and  gave  it  as  his  opinion  that  she  had  a 
good  cause  of  action  against  Schlechta.  The  testimony  of 
Romanovski  and  respondent  is  conflicting  as  to  the  under- 
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standing  between  them  at  the  time  the  $50  was  paid.  A 
short  time  after  the  payment  of  the  $50  Romanovski  came 
to  respondent  and  accused  him  of  selling  out  to  Schlechta. 
He  said  to  respondent :  "You  are  bought  by  these  people. 
These  i)eople  are  Bohemians  and  you  are  Bohemian  and  I 
am  Polish."  The  basis  for  this  grave  charge  against  re- 
spondent was  that  Romanovski  had  either  seen  respondent 
and  Schlechta  talking  together  on  the  street  or  had  heard 
that  they  had  spoken  together  on  the  street.  Respondent 
thereupon  told  Romanovski  that  he  would  withdraw  and 
that  he  had  paid  him  enough  for  the  services  rendered  up 
to  that  time.  Romanovski  testifies  that  he  paid  the  $50, 
not  as  fees  but  to  cover  court  costs  in  commencing  two 
suits  against  Schlechta,  and  that  respondent  frequently  told 
him  that  the  suits  had  been  commenced,  and  that  after- 
wards, upon  learning  that  no  suit  had,  in  fact,  been  com- 
menced, he  demanded  the  return  of  the  $50,  which  re- 
spondent refused  to  pay.  Relator's  case  under  this  count 
rests  entirely  upon  the  testimony  of  Romanovski,  which  is 
contradicted  in  all  material  respects  by  the  testimony  of 
respondent.  We  think  the  written  receipt  given  at  the  time 
the  money  was  paid  tends  slightly  to  corroborate  respond- 
ent, and  that  the  testimony  of  Romanovski  is  not  sufficient 
to  warrant  us  in  finding  that  the  second  count  in  the  in- 
formation is  sustained. 

Our  conclusion  upon  the  whole  case  is,  that  there  is  not 
in  this  record  that  clear  and  satisfactory  evidence  which 
would  warrant  this  court  in  inflicting  the  severe  penalty  of 
disbarring  respondent. 

The  rule  against  respondent  to  show  cause  will  be  dis- 

^    *  Rule  discharged. 
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The  People  ex  reL  Jack  Lusk,  County  Collector,  Appel- 
lee, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellant. 

Opinion  filed  December  21,  iQil, 

1.  Taxes — the  tax  to  pay  damages  for  laying  out  roads  is  not 
authorized  unless  damages  have  been  agreed  upon.  The  tax  to 
pay  damages  for  laying  out,  widening,  altering  or  vacating  roads, 
which  is  authorized  by  section  15  of  the  Roads  and  Bridges  act, 
cannot  be  sustained  unless  it  appears  from  the  record  of  the  com- 
missioners of  highways  that  damages  have  accrued  and  that  they 
have  been  agreed  upon,  allowed  or  awarded  by  the  commissioners 
for  one  or  more  of  such  purposes ;  and  it  is  not  sufficient  that  the 
money  is  needed  for  general  road  purposes,  for  which  a  levy  is 
authorizea  by  section  13  of  said  act. 

2.  Same — when  description  of  land  is  too  uncertain  to  sustain 
tax  levy.  Descriptions  of  two  tracts  of  land,  one  reading,  "on  a 
part  of  the  south-east  quarter  of  the  south-east  quarter  of  sec- 
tion 3,  township  9,  south,  range  6,  east,  19.05  acres,"  and  the  other 
reading,  "on  a  pt.  west  pt.  S.  E.  N.  E.  and  N.  W.  N.  E.  sec.  10, 
township  9,  south,  range  6,  east,"  in  a  certain  county,  are  so  in- 
definite as  to  render  the  tax  levies  void. 

3.  Same — right  of  county  clerk  to  plat  lands  for  taxation.  If 
a  property  owner,  after  notice,  neglects  and  refuses  to  plat  his 
lands  so  that  they  can  be  correctly  described  for  the  purpose  of 
taxation,  the  lands  may  be  platted  by  the  county  clerk  under  the 
provisions  of  section  62  of  the  Revenue  act. 

Appeal  from  the  County  Court  of  Saline  county;  the 
Hon.  K.  C.  Ronalds,  Judge,  presiding. 

P.  J.  KoLB,  and  W.  F.  Scott,  (Glennon,  Cary, 
Walker  &  Howe,  of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  VV.  C.  Kane, 
State's  Attorney,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  application  for  judgment  and  order  of  sale 
by  the  collector  of  Saline  county  against  the  property  of  the 
appellant  for  certain  taxes  levied  in  the  year  19 10.     The 
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appellant  appeared  and  filed  objections  and  the  same  were 
sustained  in  part  and  overruled  in  part,  and  judgment  and 
order  of  sale  were  rendered  against  the  appellant's  property 
for  an  additional  tax  levy  of  $111.96  in  the  town  of  East 
Eldorado  and  an  additional  tax  levy  of  $39.19  in  the  town 
of  Raleigh,  under  section  15  of  the  Roads  and  Bridges  act, 
"for  the  payment  of  damages  which  have  been  agreed  up- 
on, allowed  and  awarded  for  laying  out,  widening,  altering 
and  vacating  roads"  in  said  respective  towns;  for  $8.37 
levied  "on  a  part  of  the  south-east  quarter  of  the  south- 
east quarter  of  section  3,  township  9,  south,  range  6,  east, 
19.05  acres,"  and  for  $13.94  levied  "on  a  pt.  west  pt.  S.E. 
N.E.  and  N.W.N.E.  sec.  10,  township  9,  south,  range  6, 
east,"  in  Saline  county.  This  appeal  has  been  prosecuted 
by  the  railway  company. 

It  appeared  from  the  records  of  the  town  clerks  in  said 
towns  that  no  damages  had  been  agreed  upon,  allowed  and 
awarded  for  laying  out,  widening,  altering  and  vacating 
roads  in  either  of  said  towns,  and  the  oral  testimony  of 
the  commissioners  of  highways  given  on  the  hearing  of 
said  objections  tended  to  show  that  said  tax  levies  had  been 
made  for  general  road  purposes  in  said  towns  and  should 
have  been  made  under  section  13  of  the  Roads  and  Bridges 
act,  and  if  the  power  to  make  a  levy  under  that  section  had 
been  exhausted,  then  under  section  14,  if  a  contingency  ex- 
isted which  would  authorize  an  additional  levy.  Section  15 
reads  as  follows :  "When  damages  have  been  agreed  upon, 
allowed  or  awarded  for  laying  out,  widening,  altering  or 
vacating  roads  or  for  ditching  to  drain  roads,  the  amounts 
of  such  damages,  not  to  exceed  for  any  one  year,  twenty 
cents  on  each  $100  of  the  taxable  property  of  the  town, 
shall  be  included  in  the  first  succeeding  tax  levy,  provided 
for  in  section  13  of  this  act,  and  be  in  addition  to  the  levy 
for  road  and  bridge  purposes;  and  when  collected  shall 
constitute  and  be  held  by  the  treasurer  of  the  commission- 
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ers  as  a  separate  fund  to  be  paid  out  to  the  parties  entitled 
to  receive  the  same."     (Kurd's  Stat.  chap.  121,  p.  19 14.) 

It  is  too  clear  for  argument  that  no  valid  tax  levy  can 
be  made  under  section  15  to  raise  a  fund  with  which  to 
pay  damages  for  the  purposes  named  in  said  section  unless 
it  appears  that  damages  have  accrued,  and  that  they  have 
been  agreed  upon,  allowed  or  awarded  by  the  commission- 
ers of  highways  for  some  one  or  more  of  the  purposes  spe- 
cified under  section  15,  and  that  a  tax  levy  for  the  purpose 
specified  in  section  13  cannot  be  made  under  section  15. 
Section  10  of  the  Roads  and  Bridges  act  provides  that  the 
town  clerk  shall  be  ex  officio  clerk  of  the  commissioners  of 
highways,  and  that  he  shall  keep  a  record  of  all  the  offi- 
cial acts  and  proceedings  of  the  commissioners.  The  tax- 
payer of  the  town,  when  his  property  is  to  be  subjected 
to  the  payment  of  a  tax,  has  the  right  to  be  informed  by 
the  record  as  to  the  liabilities  of  the  town  and  for  what 
purpose  his  property  is  being  taxed.  A  valid  tax  levy  can 
not  be  made  for  the  purposes  specified  in  section  15  unless 
the  record  required  to  be  kept  by  the  town  clerk  shows  that 
the  damages  for  some  one  of  the  purposes  specified  in  sec- 
tion 15  have  been  agreed  upon  and  allowed  or  awarded  to 
the  property  owner  by  the  commissioners  of  highways.  As 
it  appears  there  was  no  valid  basis  for  said  town  levies, 
the  county  court  6rred  in  rendering  judgment  and  order  of 
sale  for  said  additional  tax  in  said  towns. 

It  is  also  apparent,  we  think,  that  the  description  of  the 
two  tracts  of  land  against  which  judgment  and  order  of 
sale  were  sought  are  so  imcertain  and  indefinite  as  to  make 
those  tax  levies  void.  (Olcott  v.  State,  5  Gilm.  481;  Pry 
V.  Pry,  109  111.  466;  Brickey  v.  English,  129  id.  646;  Lan- 
cey  V.  Brock,  no  id.  609.)  If  the  appellant,  on  notice, 
neglected  and  refuse^  to  plat  its  lands  so  that  they  can  be 
correctly  described  for  the  purpose  of  taxation  the  same  can 
be  platted  by  the  county  clerk  under  the  provisions  of  sec- 
tion 62  of  the  Revenue  act.     (Kurd's  Stat.  1909,  p.  1836.) 
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We  are  of  the  opinion  the  county  court  erred  in  render- 
ing judgment  and  order  of  sale  against  appellant's  property. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded.  ^^^^^^^^  ^^^  remanded. 


The  People  of  the  State  of  Ilijnois,  Defendant  in 
Error,  vs.  The  Hartford  Life  Insurance  Company, 
Plaintiff  in  Error. 

Opinion  filed  December  21,  igii. 

1.  Insurance — there  is  a  distinction  between  contracts  for  Ufe 
insurance  and  contracts  for  fire  insurance.  One  who  takes  a  fire 
insurance  policy  makes  the  contract  for  his  own  benefit  for  a  short 
period  of  time  and  does  not  need  the  aid  of  a  statute  designed  to 
secure  the  solvency  of  the  company  at  a  distant  period  of  time, 
but  policies  of  life  insurance  companies  run  for  comparatively  long 
periods  and  are  mainly  for  the  protection  of  a  class  of  dependents 
entitled  to  protection  against  involvency,  which  might  follow  reck- 
less competition. 

2.  Same — regulation  designed  to  guard  persons  taking  life  in- 
surance against  involvency  of  company  is  valid,  A  regulation  de- 
signed and  adapted  to  secure  equality  among  those  contributing 
to  the  funds  and  resources  of  life  insurance  companies  and  to  se- 
cure financial  ability  upon  the  part  of  the  companies  to  meet  obli- 
gations which  may  mature  in  the  distant  future  does  not  violate 
any  prohibition  of  the  constitution. 

3.  Constitutional  law — right  to  contract  is  subject  to  regu- 
lation under  the  police  power.  The  right  to  contract  is  a  property 
right,  but,  like  all  other  rights,  its  exercise  is  subject  to  the  police 
power,  and  may  be  limited  and  restricted  for  the  preservation  of 
the  public  health,  morals,  safety  or  welfare  or  to  prevent  a  well 
known  evil  and  wrong. 

4.  Same — act  of  i8gi,  prohibiting  discrimination  in  life  insur- 
ance rates,  is  not  invalid  as  stifling  competition.  The  act  of  1891, 
prohibiting  discrimination  between  life  insurants  of  the  same  class 
and  of  equal  expectation  of  life,  is  not  unconstitutional  upon  the 
ground  that  its  real  purpose  is  to  stifle  competition  among  life 
insurance  companies,  and  that  it  imposes  restrictions  upon  the 
business  of  selling  contracts  for  life  insurance  that  are  not  ini- 
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posed  upon  the  business  of  selling  contracts  for  fire  insurance  or 
other  things. 

5.  Same — provision  for  forfeiture  of  agenfs  license  for  viola- 
tion of  the  act  of  i8qi  is  not  invalid.  The  provision  of  the  act  of 
1891  for  a  forfeiture  of  a  life  insurance  agent's  license  if  he  vio- 
lates the  provisions  of  said  act  against  discrimination  between  in- 
surants of  the  same  grade  is  not  invalid  upon  the  ground  that  the 
penalty  is  not  proportionate  to  the  offense. 

6.  Evidence — when  refusal  to  permit  proof  of  rule  against  re- 
bating is  proper.  In  an  action  to  recover  a  penalty  for  violation 
of  the  act  of  1891,  prohibiting  life  insurance  companies  from  dis- 
criminating between  insurants  of  the  same  grade,  it  is  not  error  to 
refuse  to  permit  proof  of  a  rule  of  the  company  against  rebating 
which  was  not  enforced  but  violated  by  the  company's  manager. 

7.  Pleading — when  it  is  not  necessary  to  allege  that  the  dis- 
crimination was  unjust.  In  an  action  in  the  municipal  court  of 
Chicago  to  recover  a  penalty  for  the  violation  of  the  Insurance 
act  of  1 891,  if  the  statement  sets  out  with  particularity  all  the  facts 
showing  a  violation  of  the  act,  it  is  not  essential  that  the  state- 
ment allege  that  the  discrimination  was  unjust. 

8.  Penalties — zvhen  rule  that  informer  cannot  reap  benefit  of 
his  wrongful  act  does  not  apply.  The  rule  that  the  law  will  not 
permit  an  informer  to  reap  the  benefit  of  his  own  wrongful  act  in 
inducing  a  violation  of  a  statute  does  not  apply  where  he  does  not 
advise  or  induce  the  commission  of  the  crime,  but  merely  creates 
the  conditions  under  which  an  offense  may  be  committed. 

9.  Same — what  does  not  defeat  action  to  recover  a  penalty.  It 
is  not  a  violation  of  the  law  for  a  person  to  find  out  whether  of- 
fenses are  being  committed  although  he  does  so  by  artifice  or  de- 
ceit, such  as  using  decoy  letters,  writing  letters  under  assumed 
names  or  furnishing  money  to  secure  evidence;  and  the  fact  that 
the  informer  did  such  things  does  not  defeat  the  recovery  of  a 
penalty  for  violation  of  the  Insurance  act  of  1891. 

10.  Same — it  is  proper  for  the  jury  to  Hx  amount  of  penalty  in 
civil  action.  An  action  to  recover  a  penalty  for  violation  of  the 
Insurance  act  of  1891  is  a  civil  action,  and  it  is  proper  in  such 
case  for  the  jury  to  fix  the  amount  of  the  penalty.  {Armstrong  v. 
People,  37  111.  459,  distinguished.) 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Edwin  K.  Walker,  Judge,  presiding. 

Harvey  Strickler,  for  plaintiff  in  error. 
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John  E.  W.  Wayman,  State's  Attorney,  and  David 
K.  Cochrane,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  municipal  court  of  Chicago  entered  a  judgment 
on  the  verdict  of  a  jury  against  the  Hartford  Life  Insur- 
ance Company  for  a  penalty  of  $750  in  a  suit  of  the  fifth 
class  brought  by  the  People  of  the  State  of  Illinois  for  a 
violation  of  the  act  prohibiting  discrimination  between  life 
insurants  of  the  same  class  and  equal  expectation  of  life, 
by  issuing  a  policy  to  Alfred  Bellstrom  for  less  than  the 
fixed  annual  premium;  The  defendant  moved  the  court  to 
strike  the  amended  statement  of  claim  from  the  files,  and 
one  of  the  reasons  assigned  was  that  the  act  violated  con- 
stitutional restrictions  upon  the  legislative  power  and  was 
therefore  void.  The  motion  was  overruled,  and,  the  va- 
lidity of  the  act  being  involved,  the  record  has  been  brought 
to  this  court  by  writ  of  error. 

We  decided  in  Metropolitan  Life  Ins,  Co.  v.  People, 
209  111.  42,-  that  the  nature  of  the  life  insurance  business 
and  the  interest  of  the  public  in  it  are  such  as  to  subject 
it  to  regulation,  and  that  the  act  prohibiting  discrimination 
in  favor  of  individuals  between  insurants  of  the  same  class 
and  with  equal  expectation  of  life  is  a  valid  exercise  of  the 
power  of  regulation.  Subsequently,  in  People  v.  Commer- 
cial Life  Ins.  Co.  247  111.  92,  it  was  contended  that  the  act 
was  void  as  a  police  regulation  because  it  excluded  frater- 
nal associations  furnishing  life  insurance,  thereby  discrim- 
inating arbitrarily  between  companies  in  the  same  class. 
That  question  was  considered,  and  it  was  held  that  there 
is  such  a  fundamental  difference  between  life  insurance 
companies  and  fraternal  associations  that  they  are  not  sub- 
stantially in  the  same  class  or  situation,  and  there  was, 
therefore,  no  arbitrary  discrimination  against  life  insur- 
ance companies.     It  is  not  now  contended  that  insurance 
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companies  are  not  subject  to  police  regulation  nor  that 
there  is  no  diflference  in  character  or  situation  between  life 
insurance  companies  and  fraternal  associations,  but  the  ar- 
gument is,  that  the  real  purpose  of  the  act  is  to  stifle  com- 
petition between  life  insurance  companies  and  compel  them 
to  have  only  one  price  for  their  policies  and  make  every- 
body pay  that  price,  which  cannot  be  deemed  for  the  public 
welfare;  that  there  is  no  difference,  in  principle,  between 
selling  contracts  for  life  insurance  and  fire  insurance  and 
the  sale  of  other  contractual  obligations,  such  as  bonds, 
notes  or  mortgages,  or  the  selling  of  any  other  property. 
There  are  material  differences  between  life  insurance  con- 
tracts and  those  of  fire  insurance  companies,  as  well  as  the 
sale  of  bonds,  notes,  mortgages  or  other  property.  The 
purchaser  of  property  or  securities  takes  title  to  the  same 
and  pays  the  price  agreed  upon,  and  when  one  takes  a  fire 
insurance  policy  he  makes  the  contract  for  his  own  benefit 
for  a  short  period  of  time,  and  does  not  need  the  aid  of  a 
statute  designed  to  secure  the  solvency  of  the  company  at 
a  distant  period  of  time.  The  policies  of  life  insurance 
companies  run  for  comparatively  long  periods  of  time,  and 
are  mainly  for  the  benefit  of  a  class  of  dependents  entitled 
to  protection  against  the  insolvency  which  might  follow 
reckless  and  ruinous  competition.  The  right  to  contract 
is  a  property  right,  but,  like  all  other  rights,  its  exercise 
is  subject  to  the  police  power,  and  may  be  limited  and  re- 
stricted for  the  preservation  of  the  public  health,  morals, 
safety  or  welfare  or  to  prevent  a  well  known  evil  and 
wrong.  (Ritchie  v.  Wayman,  244  111.  509.)  A  regulation 
designed  to  secure  equality  between  those  contributing  to 
the  funds  and  resources  of  life  insurance  companies  and  to 
secure  financial  ability  to  meet  obligations  which  may  ma- 
lure  in  the  distant  future  and  adapted  to  that  end  does  not 
violate  any  prohibition  of  the  constitution.  Similar  acts 
are  in  force  in  a  large  number  of  the  States,  (Joyce  on 
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Insurance,  sec.  1091,  note;  Richards  on  Insurance  Law, 
703;)    and  have  been  regarded  as  valid. 

The  act  provides  for  a  forfeiture  of  the  agent's  license, 
and  counsel  insists  that  it  is  void  because  that  penalty  is 
not  proportionate  to  the  offense.  Other  acts  provide  for 
the  revoking  of  licenses  to  practice  professions  requiring 
great  skill  and  learning  where  the  holder  has  violated  the 
law,  and  they  are  considered  valid.  The  occupation  of  an 
insurance  agent  does  not  call  for  learning  or  a  previous 
course  of  study  but  only  for  persuasive  powers,  and  if  he 
violates  the  law  he  may  be  lawfully  deprived  of  the  right 
to  prosecute  that  business. 

It  is  also  argued  that  the  statement  of  claim  was  in- 
sufficient because  it  did  not  allege  that  the  discrimination 
was  unjust,  although  it  stated  with  particularity  all  of  the 
facts  showing  a  violation  of  the  act.  The  first  section  of 
the  act  fixes  the  character  of  discrimination  prohibited,  and 
the  second  section  declares  that  any  company  making  any 
unjust  discrimination,  as  enumerated  in  section  i,  shall  be 
deemed  guilty  of  having  violated  the  act.  It  was  not  neces- 
sary, after  stating  the  facts  in  the  claim,  to  denounce  the 
discrimination  as  unjust. 

August  C.  Wegner,  who  was  the  informer  and  entitled 
to  one-half  of  the  penalty,  was  an  agent  of  the  New  York 
Life  Insurance  Company,  and  he  gave  to  John  F.  Goggin 
$44  to  pay  as  premiums  on  policies  which  he  would  get 
from  other  insurance  companies,  and  he  was  to  get  rebates 
if  he  could.  In  pursuance  of  the  plan  Wegner  wrote  a  let- 
ter Jime  29,  1910,  to  which  he  signed  the  name  of  Goggin, 
directed  to  Harry  B.  Johnston,  manager  of  the  defendant 
at  Chicago,  saying  that  he  had  received  a  proposition  for 
insurance  in  that  company  and  had  a  few  other  offers,  but 
concluded  to  accept  Johnston's  offer.  He  requested  John- 
ston to  call  July  7  at  his  residence.  Goggin  had  received 
no  proposition  for  insurance  and  the  statement  was  false. 
Goggin  saw  the  letter  when  Wegner  was  at  his  house  and 
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he  mailed  it  to  Johnston.  Johnston  employed  sub-agents 
on  commission  and  sent  Louis  P.  Hazen  to  Goggin's  home 
as  requested,  and  Hazen  took  an  application  for  a  policy 
for  $1000,  which  was  afterward  delivered.  The  regular 
annual  premium  was  $22.08  and  Wegner  gave  Goggin 
$16.56,  with  which  Goggin  paid  for  the  policy.  Wegner 
had  told  Goggin  that  he  would  furnish  the  money  for  the 
premium  and  all  the  discount  or  rebate  Goggin  could  get 
would  be  his.  In  pursuance  of  that  arrangement  Wegner 
paid  Goggin  the  amount  of  the  rebate,  which  was  the  dif- 
ference between  $16.56  and  $22.08.  On  July  18,  1910, 
Johnston  wrote  Goggin  enclosing  the  policy,  saying  that 
the  balance  due  was  $16.56,  which  was  to  be  sent  to  the 
office,  and  adding,  "I  hope  you  will  be  .able  to  secure  more 
business  for  us  on  the  same  basis."  Wegner  wrote  a  letter 
in  reply,  saying  that  Johnston  had  offered  to  extend  the 
terms  granted  to  Goggin  to  others;  that  he  had  a  friend, 
Alfred  Bellstrom,  whom  he  had  told  about  his  premium, 
and  if  Johnston  could  see  Bellstrom  on  August  2,  at  eight 
P.  M.,  he  believed  he  could  secure  an  application.  Goggin 
signed  the  letter  and  gave  it  back  to  Wegner.  Another  let- 
ter was  written  to  Johnston,  saying  that  Ida  Waters  wanted 
to  take  out  some  insurance  and  Goggin  would  send  her 
to  the  office  with  a  letter,  if  he  could  persuade  her  to  go. 
Johnston  wrote  to  Goggin,  saying  that  he  had  recommended 
two  prospects  for  insurance,  and  in  case  the  policies  were 
issued  and  paid  for,  twenty-five  per  cent  of  the  premium 
would  be  paid  Goggin.  Johnston  sent  Hazen  to  see  Bell- 
strom and  took  his  application  for  a  policy  for  $1000,  which 
was  issued,  and  the  annual  premium  was  $29.25.  The 
defendant  gave  Bellstrom  a  receipt  for  that  amount,  but 
Bellstrom  paid  only  $21.94  in  a  check  of  J.  H.  Fetterhoff, 
furnished  him  by  Wegner.  This  was  the  act  of  discrim- 
ination alleged  in  the  statement  of  claim,  which  did  not 
include  the  transaction  with  Goggin  or  Ida  Waters.  On 
September  9  Goggin  wrote  to  Johnston  claiming  a  commis- 
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sion  of  twenty-five  per  cent  on  the  Bellstrom  and  Waters 
policies  which  had  been  deducted  by  the  defendant,  and 
Johnston  answered  on  September  12,  saying  that  the  other 
parties  were  informed  by  Goggin  that  the  twenty-five  per 
cent  was  to  be  credited  to  them,  as  had  been  done  in  Gog- 
gin's  case,  and  he  understood  it  was  to  be  given  to  the  other 
parties.  On  September  22  Goggin  wrote  to  Johnston  that 
he  had  inquired  of  his  friends  and  found  that  they  had  got 
the  commission  instead  of  himself,  and  that  they  would  call 
the  matter  square'. 

It  is  objected  that  the  court  admitted  evidence  of  trans- 
actions not  pertaining  to  the  case  and  leading  the  jury  to 
believe  that  the  defendant  had  been  guilty  of  other  offenses. 
The  letter  to  Goggin  about  securing  other  business  was 
brought  into  the  case  on  the  cross-examination  of  Bellstrom 
and  was  admitted  in  evidence  without  objection.  It  was 
the  theory  of  the  defendant  that  there  was  an  arrangement 
with  Goggin  for  twenty-five  per  cent  commissions,  and  this 
was  presented  as  the  sole  defense.  The  letters  about  the 
Waters  policy  were  offered  in  evidence  by  the  defendant, 
so  that  there  is  no  gpround  for  the  complaint. 

The  court  did  not  err  in  refusing  to  permit  proof  of  a 
rule  prohibiting  rebating.  It  is  said  that  it  would  tend  to 
mitigate  the  amount  of  the  penalty,  but  it  could  not  have 
that  effect  where  the  manager  having  charge  of  the  agency 
knew  that  the  rule  was  being  violated.  If  the  defendant 
was  guilty  and  subject  to  a  penalty,  the  existence  of  a  rule 
which  was  not  enforced  but  was  violated  by  the  defendant's 
manager  would  have  no  tendency  to  reduce  the  penalty.  • 

It  is  next  argued  that  the  trial  court  failed  properly  to 
control  the  conduct  of  plaintiff's  counsel  in  asking  improper 
questions  and  in  making  improper  statements  at  the  trial. 
Bellstrom  had  testified  and  later  in  the  trial  was  recalled 
and  asked  if  he  had  seen  the  attorney  for  the  defendant 
at  the  State's  attorney's  office,  if  he  went  there  at  the  re- 
quest of  the  attorney,  and  what  occurred  there.     He  per- 
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sisted  in  asking  the  questions,  and  in  reply  to  objections  of 
defendant's  attorney  and  interrogations  of  the  court  sim- 
ply said  that  the  evidence  would  tend  to  show  the  facts 
of  the  case  and  that  it  would  straighten  out  the  testimony 
so  that  the  jury  would  get  it  right,  and  that  he  wanted  to 
show  what  those  people  falsely  represented  at  Bellstrom's 
house.  The  conduct  of  the  attorney  was  grossly  improper 
and  had  no  object  except  to  create  prejudice  or  raise  an 
unfavorable  inference  against  defendant's  attorney.  The 
court  finally  sustained  the  objection,  and  in  view  of  all  the 
evidence  we  are  not  inclined  to  reverse  the  judgment  be- 
cause of  the  conduct  of  the  attorney. 

The  defendant  offered  to  prove  that  the  comm'ission 
on  Bellstrom's  policy  was  sixty  per  cent  of  the  face  of  the 
premium,  in  connection  with  the  evidence  that  he  paid 
twenty-five  per  cent  less  than  the  amount  of  the  premium, 
but  was  not  permitted  to  make  the  proof.  The  object  was 
to  prove  that  the  agent  had  divided  the  commission  with 
Gogpn  for  services  rendered  in  securing  the  insurants.  It 
is  not  claimed  that  the  agent  had  a  right  to  dispose  of  his 
commission  as  he  saw  fit  or  to  rebate  a  part  of  it  to  the 
insured  where  the  insurance  company  received  the  entire 
amount  to  which  it  was  entitled,  but  it  is  assumed  here, 
as  it  was  in  Metropolitan  Life  Ins,  "Co,  v.  People,  supra, 
that  doing  so  would  be  a  violation  of  the  terms  of  the  act. 
That  question,  therefore,  is  not  considered,  and  we  do  not 
think  the  jury  could  have  believed  that  the  allowance  to 
Bellstrom  was  made  as  a  commission  to  Goggin.  It  is  true 
that  Goggin  directed  the  attention  of  Johnston  to  Bell- 
strom, but  the  conduct  of  the  parties  indicates  pretty  clearly 
that  the  proposition  for  commissions  was  a  mere  device, 
since  the  deduction  of  twenty-five  per  cent  was  made  to 
Bellstrom  directly,  without  any  inquiry  to  Goggin.  Proof 
that  the  commission  was  sixty  per  cent  of  the  premium 
would  not  have  aided  the  defendant  on  that  question. 
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The  court  refused  to  instruct  the  jury  that  the  law  does 
not  permit  an  informer  to  reap  a  benefit  from  his  own 
wrongful  conduct  in  inducing  a  violation  of  a  statute.  One 
cannot  arrange  for  a  crime  to  be  committed  against  himself 
or  his  property  and  aid,  encourage  or  solicit  the  commis- 
sion of  the  crime,  (Love  v.  People,  i6o  111.  501,)  but  if  he 
does  not  induce  or  advise  the  commission  of  the  crime  and 
merely  creates  the  condition  under  which  an  offense  against 
the  public  may  be  committed  the  rule  does  not  apply.  (Peo- 
ple V.  Smith,  251  111.  185.)  It  is  not  a  violation  of  the  law 
to  find  out  whether  offenses  are  being  committed  although 
it  is  done  by  artifice  or  deceit,  such  as  the  use  of  decoy 
letters,  writing  letters  under  assumed  names  or  furnishing 
money  to  secure  evidence.  We  see  no  substantial  distinc- 
tion between  the  act  of  an  informer  and  that  of  one  who 
secures  evidence  of  criminal  acts  for  a  reward,  and  un- 
doubtedly a  prosecution  could  not  be  defeated  because  the 
evidence  is  so  obtained. 

Counsel  contends  that  it  was  error  for  the  jury  to  fix 
the  amount  of  the  penalty.  There  seems  to  be  no  uni- 
formity of  practice  in  the  courts  of  different  States  with 
respect  to  the  proper  functions  of  the  court  and  jury  in 
such  cases.  In  this  State  the  action  for  a  penalty  is  a  civil 
action  in  debt,  (Metropolitan  Life  Ins.  Co.  v.  People,  su- 
pra,)  and  we  see  no  reason  why  it  should  not  be  governed 
by  the  same  rule  that  obtains  in  other  civil  cases  where 
the  jury  fixes  the  amount.  That  has  heretofore  been  the 
unquestioned  practice.  The  case  of  Armstrong  v.  People, 
37  111.  459,  does  not  apply,  because  that  was  a  criminal 
prosecution  for  an  offense  punishable  by  imprisonment  in 
the  penitentiary  and  a  fine,  while  this  is  a  civil  action  to 
recover  a  penalty  as  a  debt. 

We  cannot  say  that  the  judgment  was  wrong,  and  ac- 
cordingly  it  is  affinned.  Judgment  ofRrmed. 
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The  People  ex  rel,  William  L.  O'Connell,  County  Col- 
lector, Appellee,  vs.  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Appellant. 

Opinion  filed  December  21,  ipii, 

1.  Taxes — highway  commissioners'  certificate  must  state  what 
the  contingency  is  requiring  additional  road  tax.  To  authorize  an 
additional  road  tax  under  section  14  of  the  Roads  and  Bridges  act 
the  highway  commissioners'  certificate  must  state  that  the  tax  is 
required  for  a  contingency  and  must  state  what  the  contingency  is. 

2.  Same — what  is  not  a  contingency  authorising  an  additional 
road  tax.  The  "contingency*'  contemplated  by  section  14  of  the 
Roads  and  Bridges  act  is  ^ome  unusual  or  extraordinary  event 
that  does  not  happen  regularly  in  the  ordinary  course  of  events, 
and  a  certificate  stating  that  an  additional  tax  is  needed  "in  view 
of  the  contingency  and  emergency"  that  two  certain  roads,  one 
mile  in  length,  "need  to  be  stoned  and  macadamed  and  certain 
bridges  repaired  and  certain  culverts  constructed,"  does  not  show 
such  a  contingency  as  is  contemplated. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

RoBH^T  DuNLAP,  Lee  F.  Englisii,  and  James  L. 
Coleman,  for  appellant. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  collector  of  taxes  for  Cook  county  made  applica- 
tion for  judgment  to  the  county  court  for  $142.46  delin- 
quent taxes  levied  upon  the  property  of  the  Atchison,  To- 
peka and  Santa  Fe  Railway  Company.  Objections  were 
filed  by  the  railroad  company  to  the  rendition  of  judgment 
for  this  tax,  which  was  levied  under  section  14  of  chap- 
ter 121  of  the  Revised  Statutes  as  an  additional  tax  for 
roads  and  bridges  in  the  town  of  Stickney,  in  said  county. 
The  tax  was  levied  in  pursuance  of  a  certificate  of  the  com- 
missioners of  highways  made  to  the  board  of  town  auditors 
and  the  assessor  of  said  town,  which  purported  to  state  a 
contingency  and  emergency  that  would  authorize  an  addi- 
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tional  levy  for  roads  and  bridges  in  said  township  under 
section  14  of  the  Road  and  Bridge  act.  The  certificate  of 
the  boatd  of  commissioners  of  highways  stated  that  said 
additional  tax  was  needed  "in  view  of  the  contingency  and 
emergency  that  certain  roads  in  said  town,  to-wit,  one  mile 
of  Seventy-ninth  street  and  one  mile  of  Fifty-fifth  street, 
are  imi>assable  and  need  to  be  stoned  and  macadamed  and 
certain  bridges  repaired  and  certain  culverts  constructed." 
Under  this  certificate  the  board  of  town  auditors  of  said 
town  gave  their  consent  to  the  levy  of  the  tax  which  is  ob- 
jected to  by  appellant. 

The  question  presented  by  the  objection  to  this  tax  has 
been  before  this  court  and  passed  on  so  frequently  in  the 
last  few  years  that  it  would  seem  to  be  unnecessary  to  en- 
ter into  a  reconsideration  of  the  proper  construction  to  be 
given  to  sections  13  and  14  of  the  Road  and  Bridge  law. 
It  has  been  established  by  numerous  decisions  that  in  order 
to  authorize  an  additional  levy  under  section  14  of  said  act 
the  certificate  of  the  commissioners  of  highways  must  state 
that  the  tax  is  needed  to  meet  a  "contingency"  and  that  the 
certificate  must  state  what  such  contingency  is.  (5*^  Louis, 
Alton  and  Terre  Haute  Railroad  Co.  v.  People,  224  111.  155 ; 
People  V.  Cairo,  Vincennes  aftd  Chicago  Raihvay  Co.  231 
id.  438;  People  v.  Lake  Brie  and  Western  Railroad  Co. 
248  id.  32.)  A  "contingency,"  under  section  14  of  the 
Road  and  Bridge  law,  must  be  some  unusual  or  extraordi- 
nary event  which  does  not  happen  regularly  in  the  ordinary 
course  of  events.  {People  v.  Kankakee  and  Southwestern 
Railroad  Co.  237  111.  362;  People  v.  Elgin,  Joliet  and  East- 
ern Railway  Co.  243  id.  546;  People  v.  Lake  Erie  and 
Western  Railroad  Co.  supra.)  The  certificate  of  the  com- 
missioners of  highways  in  the  case  at  bar  fails  to  state  a 
contingency  within  the  meaning  oi  the  statute. 

The  county  court  erred  in  overruling  appellant's  objec- 
tion, for  which  the  judgment  must  be  reversed. 

Judgment  reversed. 
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The  City  o^  Chicago,  Appellee,  vs.  Philip  Stein, 
Appellant. 

Opinion  Hied  December  21,  igii. 

1.  SpECIai,  assessments — no  presumption  can  be  indulged  in 
aid  of  jurisdiction  of  court.  In  special  assessment  proceedings, 
where  the  property  of  a  citizen  may  be  taken  upon  notice  by  pub- 
lication and  without  personal  notice  to  the  property  owner,  no 
presumption  can  be  indulged  in  support  of  the  jurisdiction  of  the 
court  where  the  proceedings  are  had  but  the  proceedings  must  be 
in  strict  conformity  to  the  statute;  and  this  must  be  made  to  ap- 
pear upon  the  face  of  the  record  of  the  proceedings. 

2.  Same — court  is  without  jurisdiction  if  certificate  of  publica- 
tion is  invalid.  If  the  certificate  of  publication  in  a  special  assess- 
ment proceeding  is  not  made  by  the  publisher  or  his  authorized 
agent  the  certificate  is  invalid,  and  the  court  is  without  jurisdic- 
tion to  confirm  the  assessment  over  a  specific  objection  to  such  ju- 
risdiction, made  under  a  special  appearance. 

3.  Same — secretary  of  a  newspaper  corporation  has  no  implied 
authority  to  make  a  certificate  of  publication.  The  secretary  of  a 
newspaper  corporation  has  no  implied  authority,  by  virtue  of  his 
office,  alone,  to  make  a  certificate  of  publication  for  such  company. 

Farmer,  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Stein,  Mayer  &  Stein,  for  appellant. 

Phiup  J.  McKenna,  and  Edgar  R.  Hart,  (Wiujam 
H.  Sexton,  Corporation  Counsel,  of  counsel,)  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  city  of  Chicago  sougjit  to  have  confirmed  a  special 
assessment  to  curb,  grade  and  pave  South  Oakley  avenue, 
in  the  city  of  Chicago,  from  West  Eighteenth  street  to  Blue 
Island  avenue.  The  property  of  the  appellant  was  assessed, 
and  an  agreed  case  was  made  up  under  section  103  of  the 
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Practice  act  and  submitted  to  the  superior  court.  The  as- 
sessment was  confirmed  and  this  appeal  has  followed. 

The  appellant  entered  a  special  appearance  and  but  one 
question  is  raised  upon  this  record,  viz.,  whether  the  certi- 
ficate of  publication  filed  by  the  publisher  is  sufficient  to 
give  the  court  jurisdiction  to  confirm  the  assessment. 

The  certificate  is  in  the  following  form: 

"State  op  Illinois,  j 
County  of  Cook,     ] 

"This  affiant,  David  E.  Town,  being  first  duly  sworn,  says  that 
the  Chicago  Evening  Post  Company,  a  corporation,  is  the  publisher 
of  the  Chicago  Evening  Post,  and  that  he  is  the  secretary  of  said 
corporation  and  makes  this  affidavit  in  its  behalf ;  that  a  notice,  of 
which  the  annexed  notice  is  a  true  copy,  has  been  published  five 
successive  days  in  the  Chicago  Evening  Post,  a  daily  newspaper 
printed  and  published  in  the  city  of  Chicago,  in  said  county,  and 
that  the  date  of  the  first  paper  containing  the  said  published  notice 
was  the  15th  day  of  December,  1910,  and  the  date  of  the  last  paper 
the  20th  day  of  December,  191 0.  David  E.  Town 

Secretary  Chicago  Evening  Post  Co. 
"Subscribed  and  sworn  to  before  me  this  21st  day  of  Decem- 
ber, A.  D.  1910.  Timothy  Sullivan,  Notary  PubUc" 

The  main  reason  urged  as  ground  of  reversal  in  this 
court  is,  that  David  E.  Town,  the  secretary  of  the  Chicago 
Evening  Post  Company,  was  not  authorized  to  make  the 
certificate,  and  that  therefore  there  was  no  proof  of  pub- 
lication. 

The  Local  Improvement  act  contains  no  provision  for 
proving  the  publication  of  the  notice  required  by  section  44 
of  that  act,  (Kurd's  Stat.  1909,  chap.  24,  par.  550,)  hence 
the  proof  must  be  made,  according  to  section  i  of  chap- 
ter 100  of  Kurd's  Statutes,  by  "the  certificate  ojF  the  pub- 
lisher ♦  *  *  or  his  authorized  ag,eait."  There  was  no 
proof  that  Town,  as  secretary,  had  been  authorized  by  the 
board  of  directors  of  the  Chicago  Evening  Post  Company 
to  make  said  certificate  or  such  certificates  in  general,  or 
that  the  Chicago  Evening  Post  Company  had  knowingly 
theretofore  permitted  Town,  as  secretary,  to  make  such  cer- 
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tificates  at  all,  or  to  such  an  extent  that  his  authority  to 
make  such  certificates  could  be  inferred.  The  question  is 
therefore  narrowed  to  whether  Town,  by  reason  of  the 
fact,  alone,  that  he  was  secretary  of  the  corporation,  can 
properly  be  held,  as  a  matter  of  law,  to  have  authority  to 
make  such  certificate. 

In  statutory  proceedings  like  those  provided  in  the  Lo- 
cal Improvement  act,  where  the  property  of  the  citizen  may 
be  taken  upon  notice  by  publication  and  without  personal 
notice  to  the  property  owner,  no  presumption  can  be  in- 
dulged in  support  of  the  jurisdiction  of  the  court  in  which 
the  proceedings  are  carried  on,  but  the  proceedings  must 
be  in  strict  conformity  to  the  statute;  and  this  must  be 
made  to  appear  upon  the  face  of  the  record  of  the  proceed- 
ings. (City  of  Chicago  v.  Wright,  32  111.  192;  McChes- 
ney  v.  People,  148  id.  221 ;  Pay  son  v.  People,  175  id.  267; 
Sumner  v.  Village  of  Milford,  214  id.  388.)  In  the  Sum- 
ner case  it  was  said  (p.  393)  :  "J^^^s^i^^^^"  of  ^  particular 
case  must  be  acquired  in  the  manner  prescribed  by  the  law. 
Where  the  mode  of  acquiring  jurisdiction  is  prescribed  by 
the  statute,  compliance  therewith  is  essential  or  the  pro- 
ceedings will  be  a  nullity."  If,  therefore,  the  certificate  of 
publication  was  not  made  by  the  publisher  or  its  authorized 
agent  the  certificate  was  not  a  valid  certificate  and  the  court 
was  without  jurisdiction  to  confirm  the  assessment. 

David  E.  Town  was  an  officer  of  the  corporation,  but 
was  he  its  authorized  agent  for  the  purpose  of  making 
such  certificate?  We  think  not.  In  Cook  on  Corporations 
(vol.  3, — 6th  ed. — sec.  717,)  it  is  said:  'The  secretary  is 
one  of  the  corporate  officers,  but  he  has  practically  no  au- 
thority." And  in  a  foot-note  the  same  author  says:  "A 
secretary  is  a  mere  servant.  His  position  is  that  he  is  to  do 
what  he  is  told,  and  no  person  can  assume  that  he  has  any 
authority  to  represent  anything  at  all."  In  Cobb  v.  Glenn, 
57  W.  Va.  49,  where  it  was  held  that  the  secretary  of  a 
corporation  has  no  inherent  power  to  sell  real  estate,  the 
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court  quotes  the  following  from  Thompson  on  Corpora- 
tions, sec.  4697:  **The  law  does  not  ordinarily  imply  in 
the  secretary  of  a  business  corporation  the  power,  ex  officio, 
to  bind  the  company  by  means  of  letters  or  documents 
signed  officially," — and  this  statement  seems  to  be  well  sup- 
ported by  authority.  In  Taylor  v.  Sutherlin^Meade  Tobacco 
Co.  60  S.  E.  Rep.  (Va.)  132,  which  was  an  attachment 
sued  out  by  the  tobacco  company,  a  motion  was  made  to 
quash  the  writ  because  the  affidavit  upon  which  it  issued 
did  not  show  that  it  was  made^by  "the  plaintiff,  his  agent 
or  attorney,"  as  was  required  by  the  statute,  it  having  been 
made  by  its  secretary  and  treasurer.  The  trial  court  over- 
ruled the  motion,  but  upon  appeal  the  affidavit  was  held  in- 
sufficient and  the  attachment  was  quashed,  and  the  court, 
after  referring  to  an  earlier  case,  said  (p.  134)  :  "So  in 
this  case,  unless  the  court  is  prepared  to  announce,  as  a 
matter  of  law,  that  the  words  'secretary  and  treasurer'  nec- 
essarily denote  the  existence  of  the  relation  of  agency  be- 
tween affiant  and  the  attaching  corporation,  then  the  at- 
tachment must  fall.  The  general  doctrine  is  well  settled 
that  the  powers  of  a  private  corporation,  so  far  as  its  deal- 
ings with  third  persons  are  concerned,  are  primarily  lodged 
in  its  board  of  directors,  from  which  source  the  officers, 
either  expressly  or  by  implication,  derive  such  measure  of 
authority  as  may  be  bestowed  upon  them.  ♦  *  *  The 
secretary  of  a  corporation  has  no  powder,  merely  as  secre- 
tary of  the  company,  to  make  contracts  for  it.  The  sec- 
retary is  one  of  the  corporate  officers,  but  he  has  practically 
no  authority.  The  corporation  may,  of  course,  expressly 
authorize  the  secretary  to  contract  for  it,  or  may  accept 
and  ratify  his  contracts  after  they  are  made.  (3  Cook  on 
Corp. — 6th  ed. — sec.  717.)  A  secretary  is  a  mere  servant. 
His  position  is  that  he  is  to  do  what  he  is  told,  and  no  per- 
son can  assume  that  he  has  any  authority  to  represent  any- 
thing at  all.  ♦  ♦  *  These  principles  are  sustained  by 
numerous  decisions  of  courts  of  the  highest  respectability 
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and  are  laid  down  by  standard  writers  on  private  corpora- 
tions as  well  settled  law."  (See,  also,  North  Pennsylvania 
Iron  Co.  V.  Boyce,  71  N.  J.  L.  434,  and  Bradford  Belting 
Co,  V.  Gibson,  68  Ohio  St.  442.)  "An  instrument  purport- 
ing to  be  an  assignment  of  an  account  by  a  corporation, 
executed  in  its  name  by  its  secretary,  cannot  be  taken  as 
the  valid  act  of  the  corporation  without  proof  that  the  sec- 
retary had  power  to  make  it."  {Wolfe  &  Gaines  v.  Dofi/en- 
port,  etc.  Railroad  Co.  93  Iowa,  218;  Read  v.  Buffum,  79 
Gal.  77;  Blood  V.  Marcuse,  38  Cal.  590.)  The  following 
cases  hold  that  a  secretary  of  a  private  corporation,  as  such, 
has  no  power  to  enter  into  contracts  for  his  company :  Bank 
V.  Hogan,  47  Mo.  472 ;  Ross  &  Co.  v.  Eastltam,  73  Kan. 
464;  Reid  V.  Packing  Co.  47  Ore.  215;  Bank  v.  Hotel  Co. 
103  S.  W.  Rep.  (Tex.)  11 20.  In  American  Central  Rail- 
way  Co.  V.  Miles,  52  111.  174,  it  was  sought  to  hold  a  cor- 
poration upon  a  new  promise  alleged  to  have  been  made  by 
its  secretary,  and  on  page  179  this  court  said:  "To  prove 
a  new  promise  it  would  be  necessary  to  show  some  action 
on  the  part  of  the  directors  from  which  the  promise  or  their 
liability  can  be  clearly  inferred.  The  mere  certificate  of 
their  secretary  that  the  amount  was  due  on  specified  items 
would  be  insufficient  to  prove  a  new  promise  or  to  bind  the 
company,  unless  it  were  shown  that  he  had  been  empowered 
to  adjust  such  claims  generally  or  this  one  particularly." 

In  view  of  what  has  been  said  by  the  text  writers  and 
in  the  adjudicated  cases  upon  the  subject,  we  are  of  the 
opinion  that  David  E.  Town,  as  secretary,  did  not  possess 
the  implied  power,  as  a  matter  of  law,  to  make  such  cer- 
tificate, and  that  for  want  of  proof  of  the  publication  of  the 
notice  required  by  the  statute  the  court  was  without  juris- 
diction to  confirm  said  special  assessment.  Had  the  record 
shown  that  Town,  as  secretary,  had  been  authorized  by  the 
board  of  directors  to  make  such  certificates  generally -or 
this  one  in  particular,  or  that  by  reason  of  a  long  course 
of  business  he  had  authority  to  bind  the  corporation  in  the 
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foregoing  particulars,  we  are  of  the  opinion  his  certificate 
as  secretary  would  be  good,  but  as  the  record  is  barren  of 
such  proof  we  are  forced  to  hold  that  he  had  no  implied 
authority,  from  the  fact,  alone,  that  he  was  secretary  of 
the  corporation^  to  make  such  certificate. 

The  judgpient  of  the  superior  court  will  be  reversed 
and  the  case  remanded.  7?«;er^^d  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 


The  People  ex  rel.  Isaac  C.  Laflerty  et  al.  Appellants,  vs. 
Leonard  Feicke  et  al.  Appellees. 

Opinion  filed  December  21,  igii. 

1.  ,Quo  WARRANTO— a  pUa  in  quo  warranto  must  affirmatively 
show  jurisdiction  to  organise.  A  plea  to  an  information  in  the 
nature  of  quo  warranto  which  seeks  to  justify  by  showing  the 
legal  organization  of  the  municipal  body,  must  affirmatively  show 
that  jurisdiction  existed  in  the  proceeding  by  which  such  body 
was  organized. 

2.  ScHOOi^s — purpose  of  the  provision  for  serving  notice  of  pro- 
posed change  of  districts.  The  purpose  of  the  statute  in  providing 
for  service  of  notice  in  writing  and  a  copy  of  the  petition  upon 
either  the  president  or  clerk  of  the  board  of  directors  of  the  school 
districts  affected  by  the  change  of  school  districts  proposed  in  the 
petition  is  to  give  the  board  an  opportunity  to  be  heard  for  or 
against  the  allowance  of  the  petition,  and  the  giving  of  the  notice 
and  serving  of  the  copy  of  the  petition  is  necessary  to  the  juris- 
diction of  the  trustees  to  act  on  the  petition. 

3.  Same — service  of  notice  and  copy  of  a  petition  by  petitioner 
on  himself,  as  clerk,  is  not  sufficient.  Where  one  of  the  petition- 
ers for  the  formation  of  a  new  school  district  out  of  parts  of  three 
others  attempts  to  give  the  notice  and  serve  the  copy  of  the  peti- 
tion upon  himself,  as  clerk  of  the  board  of  directors  of  one  of  the 
districts  affected  by  the  proposed  change,  there  is  no  such  service 
asns  contemplated  by  the  statute  even  though  it  may  conform  to 
the  letter  thereof,  and  the  trustees  are  without  jurisdiction  to  grant 
the  prayer  of  the  petition. 
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4.  Process — when  the  service  of  process  confers  no  jurisdic- 
tion. Where  one  occupies  a  fiduciary  or  representative  relation  to 
a  person  or  the  subject  matter  to  be  affected  by  an  action  or  pro- 
ceeding and  has  some  personal  interest  in  such  proceeding,  either 
as  a  party  or  otherwise,  antagonistic  to  the  interests  of  those 
whom  he  represents,  service  of  jurisdictional  process  upon  him 
will  not  confer  jurisdiction  even  though  the  statute  may  provide 
for  service  upon  one  occupying  such  relation. 

Appeai,  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

V.  F.  Browne,  State's  Attorney,  and  Herrick  &  Her- 
RiCK,  for  appellants. 

Ingham  &  Ingham,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  State's  attorney  of  DeWitt  county,  on  the  relation 
of  Isaac  C.  Lafferty  and  the  school  directors  of  district 
No.  II  in  said  county,  filed  an  information  in  the  nature 
of  a  quo  warranto  in  the  circuit  court  of  the  said  county 
against  Leonard  Feicke,  James  D.  North  and  Joseph  Kin- 
nett,  and  against  school  district  No.  107,  of  which  the  three 
persons  named  pretended  to  be  school  directors.  The  pur- 
pose of  the  information  was  to  require  the  defendants  to 
show  by  what  right  and  authority  they  pretended  to  ex- 
ercise the  office  of  school  directors  and  by  what  right  said 
school  district  assumed  to  be  a  legally  incorporated  school 
district.  To  the  amended  information  the  defendants  filed 
a  plea  which  purported  to  set  out  all  of  the  proceedings  by 
which  a  school  district  was  organized  out  of  territory  de- 
tached from  school  districts  Nos.  10,  11  and  20,  and  also 
the  calling  and  holding  of  an  election  in  the  said  district 
No.  107,  at  which  Feicke,  North  and  Kinnett  were  declared 
elected  school  directors  of  the  new  school  district.  To  this 
plea  a  demurrer  was  interposed  and  overruled.  The  plain- 
tiffs elected  to  abide  by  their  demurrer  and  their  petition 
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was  dismissed.  The  present  appeal  is  prosecuted  by  plain- 
tiffs below  from  the  judgment  overruling  the  demurrer  and 
dismissing  the  petition  and  adjudging  costs  against  relators. 
The  controversy  in  this  case  grows  out  of  an  attempt  to 
organize  a  new  school  district  out  of  territory  belonging  to 
three  school  districts.  The  territory  composing  the  school 
districts  affected  was  in  three  different  townships.  Dis- 
tricts Nos.  10  and  ii  are  wholly  within  township  21,  north, 
range  4,  east,  which  is  known  as  Rutledge  township.  Dis- 
trict No.  20  is  partly  in  Rutledge  township  and  partly  in 
township  20,  north,  range  3,  east,  called  Hart  township, 
and  partly  in  township  20,  north,  range  4,  east,  called  De- 
Witt  township.  Three  school  districts  and  three  townships 
were  therefore  interested  in  the  formation  of  the  proposed 
new  district.  The  statute  provides  that  when  a  new  district 
is  to  be  formed  out  of  parts  of  other  districts,  a  petition 
shall  be  filed  with  the  clerk  of  the  board  of  trustees  of  the 
township  in  which  such  territory  is  located,  at  least  twenty 
days  before  the  regular  meeting  in  April,  and  also  requires 
that  a  copy  of  the  petition,  with  notice  in  writing  signed  by 
one  or  more  of  the  petitioners,  shall  be  delivered  by  one  of 
the  petitioners  not  less  than  ten  days  before  the  day  on 
which  the  petition  is  to  be  considered,  to  either  the  presi- 
dent or  the  clerk  of  the  school  directors  of  the  district  that 
will  be  affected  by  granting  the  prayer  of  such  petition. 
The  plea  filed  by  appellees  sets  out  in  detail  what  was  done 
by  the  petitioners  as  a  compliance  with  the  statute  in  re- 
gard to  serving  a  copy  of  the  petition  and  written  notice 
upon  the  three  boards  of  school  directors  whose  districts 
were  affected  by  the  proposed  change.  Leonard  Feicke  was 
one  of  the  petitioners  for  the  formation  of  the  new  dis- 
trict. He  was  also  a  school  director  and  clerk  of  the  board 
in  school  district  No.  11,  in  Rutledge  township.  The  plea 
shows  that  Feicke,  as  a  petitioner,  attempted  to  serve  a  copy 
of  the  petition  and  notice  in  writing  upon  the  board  of  di- 
rectors of  district  No.  11  by  delivering  to  himself  a  copy 
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of  said  petition  and  written  notice.  In  other  words,  the 
^lea  shows  that  the  only  service  of  the  petition  and  writ- 
ten notice  upon  district  No.  ii  was  a  service  by  Leonard 
Feicke,  as  a  petitioner  for  the  formation  of  the  new  dis- 
trict, upon  Leonard  Feicke,  clerk  of  the  board  of  school 
directors  of  district  No.  ii,  by  delivering  to  himself  the 
copy  of  the  petition  and  notice  set  out  in  the  plea.  The 
only  question  discussed  by  counsel  on  either  side  is  the  suf- 
ficiency of  the  service  shown  by  the  plea  upon  the  board  of 
directors  of  district  No.  ii. 

The  statute  contemplates  a  hearing  before  the  trustees 
upon  a  petition  for  the  formation  of  a  new  school  district, 
and  the  purpose  of  requiring  a  copy  of  the  petition  and 
written  notice  to  be  served  upon  the  president  or  clerk  of 
the  board  of  directors  in  each  district  whose  territory  is  af- 
fected by  the  proposed  change,  is  to  afford  an  opportunity 
for  the  districts  concerned  to  appear  and  present  reasons 
for  or  against  the  allowance  of  .such  petition.  The  giving 
of  this  notice  and  serving  a  copy  of  the  petition  upon  the 
pfesident  or  clerk  of  the  board  of  school  directors  of  the 
districts  affected  is  necessary  to  give  the  trustees  jurisdic- 
tion to  act  upon  the  petition.  In  a  plea  to  an  information 
in  quo  warranto  seeking  to  justify,  it  must  affirmatively  be 
shown  that  jurisdiction  existed  in  the  proceeding  by  which 
the  municipal  body  was  organized.  (Miller  v.  Trustees  of 
Schools,  88  111.  26;  Mason  v.  People,  185  id.  302.)  The 
law  is  well  established  that  a  party  to  a  suit  cannot  serve 
his  own  writ.  (Filkins  v.  O* Sullivan,  79  111.  524.)  The 
reason  for  this  rule  is,  that  the  party  serving  process  should 
be  a  wholly  disinterested  person.  (Tallon  v.  Schempf,  67 
111.  472.)  If  such  a  practice  were  sanctioned  there  would 
be  great  danger  of  abuse  and  inducement  to  the  person 
making  the  service  to  make  a  false  return,  and  thereby  put 
himself  in  a  position  to  obtain  judgment  by  default  or  some 
other  undue  advantage  over  the  opposite  party,  who  would 
perhaps  not  know  anything  of  the  proceeding  until  after 
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judgment  had  been  rendered  against  him.  The  courts  have 
therefore  generally  adhered,  with  great  propriety  and  jus* 
tice,  to  the  rule  that  in  no  case  can  a  person  be  both  officer 
and  party  in  the  same  proceeding.  (Woods  v.  Gilson,  17 
111.  218;  Gage  v.  Griffin,  11  Mass.  181;  Morton  v.  Crane, 
39  Mich.  526.)  In  the  case  at  bar  we  have  a  petitioner 
serving  the  only  process  provided  by  the  statute  to  be 
served,  upon  himself.  This  service  was  in  compliance 
with  the  letter  of  the  statute  but  in  violation  of  its  spirit. 
Feicke's  interest  as  a  petitioner  for  the  new  district  was  an- 
tagonistic to  his  position  as  a  member  of  the  board  of  di- 
rectors of  school  district  No.  11.  A  service  of  notice  by 
himself,  as  a  petitioner,  upon  himself,  as  clerk  of  the  board 
of  school  directors,  cannot  be  held  to  be  a  compliance  with 
the  statute. 

Tallon  V.  Schempf,  supra,  was  a  statutory  proceeding 
for  the  purpose  of  appointing,  a  commission  of  surveyors 
to  locate  a  boundary  line  between  the  parties.  The  notice 
required  by  the  statute  was  served  by  an  interested  party. 
It  was  held  that  the  notice  answered  the  purpose  of  a  sum- 
mons and  that  it  could  not  legally  be  served  by  an  inter- 
ested party,  and  that  such  service  did  not  give  the  circuit 
court  jurisdiction  to  appoint  a  board  of  surveyors  to  locate 
a  boundary  line.  The  same  question  arose  again  in  this 
court  in  Lee  v.  Fox,  89  111.  226,  which  was  also  a  statutory 
proceeding  to  establish  a  boundary  line  by  a  board  of  sur- 
veyors, and  the  rule  announced  in  the  Schempf  case  was 
re-affirmed  and  followed. 

If  a  party  cannot  serve  his  own  process  upon  his  adver- 
sary because  of  the  danger  of  abuse,  there  is  much  greater 
reason  for  saying  that  he  cannot  serve  it  upon  himself  when 
his  personal  interest  is  antagonistic  to  his  duty  in  the  capac- 
ity in  which  he  is  served  with  process.  Service  of  process 
against  a  corporation  on  an  officer  or  agent  whose  relation 
to  the  plaintiff  or  the  claim  in  suit  is  such  as  to  make  it  to 
his  interest  to  suppress  the  fact  of  service  is  unauthorized, 


Digitized  by  LjOOQ  IC 


Dec  '11.]  The  People  v.  Feicke.  419 

though  the  person  served  is  within  the  terms  of  the  stat- 
ute authorizing  the  service.  (Atwood  v.  Sault  Ste,  Marie 
Light,  Heat  and  Pozver  Co,  148  Mich.  224;,  11 1  N.  W. 
Rq).  747.)  In  St.  Louis  and  Sandoval  Coal  and  Mining 
Co.  V.  Edwards,  103  111.  472,  this  court  held,  on  a  bill  by 
a  director  of  a  corporation  and  others,  stockholders  and 
creditors  of  the  corporation,  that  service  of  summons  by 
leaving  a  copy  with  the  complaining  director  was  a  void 
service  upon  the  corporation ;  that  the  director  of  the  com- 
pany upon  whom  the  service  was  had  being  a  complainant 
and  personally  interested,  the  corporation  was  not  bound  by 
service  upon  him.  And  in  5*/.  Louis  and  Sandoval  Coal 
and  Mining  Co.  v.  Sandoval  Coal  and  Mining  Co.  1 1 1  111. 
32,  the  same  rule  was  announced,  and  it  is  there  held  that 
service  of  a  summons  on  a  corporation  by  leaving  a  copy 
with  one  of  the  complainants  in  the  suit  who  was  also  an 
officer  of  the  corporation  is  void. 

In  Henimer  v.  Wolfer,  124  111.  435,  a  decree  under 
which  real  estate  of  minors  had  been  sold  was  called  in 
question.  Lorenzo  E.  Wolfer  was  the  complainant  and  the 
minor  owners  of  the  real  estate  were  defendants  in  the 
chancery  proceeding  under  which  the  real  estate  had  been 
sold.  Wolfer,  the  complainant,  was  the  step-father  of  the 
minor  defendants  and  the  said  minors  resided  with  him  as 
members  of  his  family.  The  service  of  process  was  "by 
leaving  a  copy  for  each  of  them  at  their  usual  place  of 
abode  with  Lorenzo  E.  Wolfer,  a  member  of  the  family  of 
each  of  them,  he  being  a  person  of  the  age  of  ten  years  and 
upwards,  at  the  same  time  informing  him  of  the  contents 
thereof."  This  court  held  that  the  service  was  fatally  de- 
fective and  that  the  decree  rendered  thereon  was  void  as 
to  the  minor  defendants  when  called  in  question,  even  in  a 
collateral  proceeding. 

In  Heppe  v.  Szcsepanski,  209  111.  88,  a  decree  of  sale 
was  entered  on  petition  of  the  executor  to  pay  a  balance 
due  on  the  award  of  the  widow.    The  widow,  though  not 
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a  party  to  the  record,  was  beneficially  interested  in  the  pro- 
ceeding and  her  interests  were  antagonistic  to  her  minor 
children,  who  owned  the  fee.  Service  was  had  upon  the 
minor  owners  by  leaving  a  copy  with  their  mother  and 
explaining  to  her  the  contents  thereof.  Sufficient  facts  ap- 
pearing of  record  to  put  purchasers  on  inquiry  as  to  the 
manner  of  service  and  the  relation  of  the  mother  to  the 
minor  children,  this  court  held  the  decree  and  sale  were 
void  for  want  of  jurisdiction.  The  rule  announced  in  these 
cases  is  sustained  by  decisions  in  other  jurisdictions.  Buck 
V.  Ashuelot  Manf.  Co.  86  Mass.  357 ;  George  v.  American 
Ginning  Co.  46  S.  C.  i ;  Whitehouse  Mountain  Gold  AftV 
iftg  Co,  V.  Powell,  30  Colo.  397. 

The  rule  to  be  deduced  from  these  cases  is,  that  where 
one  occupies  a  fiduciary  or  representative  relation  to  a  per- 
son or  subject  matter  to  be  affected  by  an  action  or  pro- 
ceeding, and  such  person  has  some  personal  interest  in  such 
proceeding,  either  as  a  party  or  otherwise,  antagonistic  to 
the  interest  of  others  represented  by  him,  service  of  juris- 
dictional process  on  such  representative  will  confer  no  ju- 
risdiction, even  though  the  statute  expressly  provides  for 
service  on  one  in  such  relation.  Under  the  law  the  service 
upon  Feicke  is  void,  not  because  it  was  served  by  him,  but 
because  it  was  served  upon  him,  as  clerk  of  the  board  of 
directors  of  district  No.  11,  when  he  was  a  petitioner  and 
had  personal  interests  antagonistic  to  his  duty  as  director 
and  clerk  of  the  board.  The  plea  in  this  case  attempting 
to  justify  did  not,  therefore,  show  a  legal  organization  of 
school  district  No.  107,  and  the  court  erred  in  overruling 
the  demurrer  to  such  plea. 

The  judgment  of  the  circuit  court  is  reversed  and  the 

cause  remanded,  with  directions  to  sustain  the  demurrer 

to  the  plea,  and  for  further  proceedings  in  accordance  with 

the  views  herein  expressed.        o  j        »  j    . 

^  Reversed  and  remanded. 
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The  City  of  Marion,  Appellant,  vs.  G.  W.  Sisnhy  et  al. 

Appellees. 

Opinion  Med  December  21,  ipii. 

SpEcxai,  assessments — estimate  mentioned  in  section  10  must 
be  itemized  as  well  as  estimate  mentioned  in  section  7.  The  esti- 
mate required  by  section  10  of  the  Local  Improvement  act  to  ac- 
company the  ordinance  when  presented  by  the  board  of  local  im- 
provements to  the  city  council  must  be  itemized  substantially  the 
same  as  the  estimate  required  by  section  7  of  said  act,  and  must 
substantially  conform  to  such  estimate  as  the  same  was  originally 
made  or  as  modified  on  the  public  hearing. 

Appeal  from  the  County  Court  of  Williamson  county ; 
the  Hon.  W.  F.  Slater,  Judge,  presiding. 

W.  W.  Skaggs,  City  Attorney,  (Hosea  V.  FerrEll, 
and  R.  P.  Hill,  of  counsel,)  for  appellant. 

Sawyer  &  Kimmel,  for  appellees. 

Mr.  Chie^  Justice  Carter  delivered  the  opinion  of 
the  court: 

The  county  court  of  Williamson  county  sustained  cer- 
tain legal  objections  and  dismissed  the  petition  of  the  city 
of  Marion  asking  for  the  confirmation  of  an  assessment 
for  paving  certain  streets.    The  city  appeals. 

The  objections  sustained  stated  that  the  estimates  of  the 
engineer  as  to  certain  sidewalks,  the  description  of  material 
for  sewer  pipes,  combined  curbs  and  gutters  and  false  curbs 
and  gutters,  and  for  several  other  items,  did  not  comply 
with  the  statute.  The  estimated  cost  of  the  entire  improve- 
ment was  over  $52,000,  of  which  the  portion  objected  to 
composed  a  large  part. 

Counsel  for  the  city  concede  that  if  the  estimate  which 
must  accompany  the  ordinance  when  presented  by  the  board 
of  local  improvements  to  the  city  council  must  be  itemized 
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substantially  the  same  as  the  estimate  required  by  section  7 
of  the  Local  Improvement  act,  then  the  objections  here  in 
question  were  rightly  sustained.  They  insist,  however,  that 
the  estimate  required  under  section  10  of  that  act  need  not 
set  out  the  quality  or  kinds  of  material  in  such  detail  as 
required  in  the  first  estimate  under  section  7 ;  that  the  rea- 
sons for  setting  out  all  these  details  in  the  first  estimate, 
as  stated  by  repeated  decisions  of  this  court,  do  not  exist 
with  reference  to  the  other  estimate;  that  if  the  ordinance 
contains  sufficient  details  there  is  no  necessity  of  having 
those  details  repeated  in  the  estimate.  This  argument  fur- 
nishes its  own  answer,  for,  carried  to  its  logical  conclusion, 
there  would  then  be  no  necessity  for  any  estimate  to  be 
part  of  the  petition  if  the  ordinance  set  out  all  the  details 
required  in  that  estimate.  The  wording  of  the  statute  as 
to  the  two  estimates  is  practically  the  same.  Section  7  pro- 
vides that  the  estimate  to  be  prepared  for  the  board  of  lo- 
cal improvements  and  made  a  part  of  the  resolution  "shall 
be  itemized  to  the  satisfaction  of  said  board."  Section  10 
states  that  "an  estimate  of  the  cost  of  such  improvement, 
as  originally  contemplated,  or  as  changed,  altered  or  modi- 
fied at  the  public  hearing,  itemized  so  far  as  the  board  of 
local  improvements  shall  think  necessary,"  shall  be  filed,  to- 
gether with  the  ordinance  and  recommendation.  The  first 
estimate  has  been  held  by  this  court  to  be  a  necessary  part 
of  the  record  of  the  resolution.  (Jones  v.  City  of  Chicago, 
213  111.  92,  and  cases  cited.)  Section  9  provides  that  the 
recommendation  of  the  board  "shall  be  prima  facie  evi- 
dence that  all  the  preliminary  requirements  of  the  law  have 
been  complied  with,  and  if  a  variance  be  shown  on  the  pro- 
ceedings in  the  court,  it  shall  not  affect  the  validity  of  the 
proceeding,  unless  the  court  shall  deem  the  same  willful  or 
substantial."  Objectors  claiming  that  the  preliminary  re- 
quirements of  the  statute  have  not  been  complied  with  must 
overcome  the  prima  facie  proof  made  by  this  recommenda- 
tion of  the  board  of  local  improvements.     (Yaggy  v.  City 
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of  Chicago,  192  111.  104;  M adder om  v.  City  of  Chicago, 
194  id.  572.)  If,  however,  there  was  a  substantial  vari- 
ance shown  between  the  estimate  and  the  ordinance  it  would 
defeat  the  confirmation  of  the  assessment.  {City  of  Chi- 
cago V.  Soukup,  245  111.  634.)  This  court  held,  under  the 
Local  Improvement  act  as  originally  passed,  that  the  esti- 
mate which  accompanies  the  ordinance  should  conform  to 
and  be  the  same  as  the  estimate  made  by  the  board  of  local 
improvements  for  the  public  hearing.  {City  of  Chicago  v. 
Wilder,  184  111.  397;  Berry  v.  City  of  Chicago,  192  id. 
154.)  The  decisions  just  cited  also  hold  that  while  the  es- 
timate in  the  two  sections  must  agree,  it  does  not  follow 
that  they  must  bear  the  same  date.  It  is  plain,  however, 
from  the  reading  of  these  decisions,  that  it  was  intended 
to  hold  that  one  should  be  a  substantial  copy  of  the  other. 
The  law  has  since  been  amended  so  that  the  estimate  as 
first  made  for  the  board  of  local  improvements  may  be 
modified  at  the  public  hearing.  Judged  by  the  record  be- 
fore us,  it  appears  that  this  case  was  heard  in  the  trial 
court  on  the  theory  that  the  estimate  attached  to  the  peti- 
tion was  the  same  as  the  estimate  made  for  the  board  of 
local  improvements.  Be  that  as  it  may,  manifestly  the  leg- 
islature intended  that  the  estimate  required  by  section  10 
should  be  substantially  the  same  as  that  required  by  sec- 
tion 7,  unless  at  the  public  hearing  a  change  was  made  in 
the  estimate,  and  then  the  estimate  as  finally  adopted  at 
the  public  hearing  should  substantially  conform  to  the  es- 
timate attached  to  the  petition  filed  in  court. 

The  conclusion  that  we  have  reached  makes  unnecessary 
any  discussion  of  the  various  points  raised  with  reference 
to  the  estimate. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judgment  afHrmed. 
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Myra  Walker,  Appellee,  vs,  W.  E.  Taylor,  Admr., 
Appellant. 

Opinion  Hied  December  21,  igii. 

1.  Corporations — in  Illinois  a  corporation  organised  solely  to 
deal  in  real  estate  is  unlawful.  In  Illinois  a  corporation  organized 
for  the  sole  purpose  of  buying  and  selling  real  estate  is  unlawful, 
and  such  a  corporation  cannot  exercise  its  powers  in  Illinois  even 
though  it  is  organized  under  the  laws  of  another  State. 

2.  Same — when  corporation  cannot  acquire  title  through  trus- 
tee, A  corporation  organized  solely  for  the  purpose  of  buying 
and  selling  real  estate  cannot  take  title  in  Illinois  either  by  a  deed 
made  directly  to  the  corporation  or  to  a  third  person  as  trustee 
for  the  corporation. 

3.  Same — effect  of  deed  to  a  trustee  for  benefit  of  corporation 
organised  to  buy  and  sell  real  estate.  A  deed  to  Illinois  land  made 
to  a  trustee  for  the  benefit  of  a  corporation  organized  to  buy  and 
sell  real  estate  passes  no  title  either  to  the  corporation  or  the  trus- 
tee, but  the  persons  who  subscribed  and  paid  for  the  stock  and 
with  whose  money  the  land  was  purchased  acquire  an  equitable 
interest  in  the  land  and  are  entitled  to  protection  as  against  cred- 
itors of  the  trustee. 

4.  Equity — equity  will  look  to  substance  of  a  bond  and  not  to 
its  form.  An  instrument  executed  by  a  grantee,  which  recites  at 
length  that  the  land  is  held  in  trust  for  a  corporation  organized 
for  the  purpose  of  buying  and  selling  real  estate,  that  the  money 
of  the  corporation  has  paid  for  the  land  and  that  the  trustee  is 
to  make  conveyances  as  directed  by  the  corporation,  will  be  re- 
garded, in  equity,  as  a  declaration  of  trust  although  it  is  in  the 
form  of  a  bond. 

5.  EsTOPPEi^ — when  complainant  is  not  estopped  to  maintain  a 
bill  for  partition.  "The  facts  that  the  complainant  in  a  bill  for  the 
partition  of  unsold  lands  among  the  stockholders  of  a  corporation 
which  has  been  dissolved,  signed  the  deed  conveying  the  land  to 
such  corporation  and  that  she  is  the  executrix  and  sple  devisee  of 
the  grantor  in  the  deed,  do  not  estop  her  from  asserting  that  the 
deed  conveyed  no  title  because  the  corporation  was  organized  to 
buy  and  sell  real  estate,  where  the  bill  asks  for  no  relief  the  com- 
plainant would  not  have  been  entitled  to  had  the  bill  been  filed  by 
any  other  stockholder. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  F.  D.  Ramsay,  Judge,  presiding. 
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Peek  &  DiETz,  for  appellant. 
George  W.  Wood,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  appellant,  who  was  the  defendant 
below,  from  a  decree  of  the  circuit  court  of  Rock  Island 
county  granting  the  relief  prayed  in  a  bill  in  chancery  filed 
by  complainant  below,  Myra  Walker,  and  Myra  Walker 
as  executrix  of  the  last  will  and  testament  of  George  W. 
Walker,  deceased. 

The  material  facts  out  of  which  the  litigation  arose  are 
as  follows:  On  the  isth  day  of  April,  1890,  George  W. 
Walker,  husband  of  Myra  Walker,  was  the  owner  of  cer- 
tain real  estate  near  the  city  of  Moline,  a  part  of  which 
is  involved  in  this  litigation.  On  the  day  mentioned  he 
and  his  wife  executed  and  delivered  to  Frank  W.  Gould, 
trustee,  a  warranty  deed  of  conveyance  for  said  land.  The 
consideration  paid  for  the  deed  was  $12,000,  $8000  of 
that  amount  being  paid  to  Walker  in  cash.  There  was  a 
mortgage  of  $4000  on  the  land,  and  the  conveyance  was 
made  subject  to  this  mortgage,  which  was  agreed  to  be 
paid  by  the  grantee.  On  the  same  day  the  deed  was  exe- 
cuted and  delivered  to  Frank  W.  Gould,  the  latter,  together 
with  John  M.  Gould  and  Charles  M.  Hill,  executed  an 
instrument  reciting  that  they  were  held  and  firmly  bound 
unto  the  East  Moline  Improvement  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Iowa,  with 
its  principal  place  of  business  at  Davenport,  in  said  State, 
in  the  sum  of  $12,000.  The  instrument  recited  that  some 
question  had  been  raised  as  to  the  right  of  the  improve- 
ment company  to  hold  and  convey  real  estate  in  Illinois, 
and  to  avoid  that  question  the  board  of  directors  of  the 
East  Moline  Improvement  Company  had  selected  Frank  W. 
Gould  as  trustee,  to  hold  title  to  the  land  for  the  use  of  said 
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corporation.  The  instrument  recited  that  the  conveyance 
was  made  to  Gould  as  trustee,  but  that  he  had  not  paid  any 
of  the  consideration  but  the  same  was  paid  with  the  money 
of  the  corporation,  and  that  Gould  held  the  land  for  said 
corporation,  to  be  conveyed  to  such  party  or  parties  and 
upon  such  terms  and  considerations  as  the  corporation 
might  from  time  to  time  direct,  the  proceeds  to  be  turned 
over  to  the  corporation.  The  instrument  provided  that  if 
Frank  W.  Gould  should  faithfully  perform  the  trust  and 
upon  reasonable  demand  account  for  and  pay  over  to  the 
corporation  the  proceeds  of  sales  of  any  of  said  land,  and 
convey  and  turn  over  to  a  successor  in  trust  the  title  to 
the  property  and  all  ihoney  in  his  hands  when  required  so 
to  do,  the  instrument  should  be  void.  The  East  Moline 
Improvement  Company  was  incorporated  under  the  laws 
of  the  State  of  Iowa  on  the  nth  day  of  March,  1890. 
The  purpose  of  the  incorporation  was:  "The  general  na- 
ture of  the  business  to  be  transacted  by  this  corporation 
shall  be  the  acquiring,  purchasing,  holding,  improving, 
building  upon,  leasing,  selling  and  conveying  real  estate  and 
improvements  and  buildings  and  other  appurtenances  be- 
longing thereto,  including  the  platting  and  laying  out  of  real 
estate  into  town  or  city  lots;  also  the  acquiring,  purchas- 
ing, holding,  selling  and  transferring  of  mortgages,  bonds, 
promissory  notes,  judgments  and  all  kinds  of  negotiable 
paper,  and  also  the  loaning  of  the  funds  of  the  corpora- 
tion. All  and  singular  the  above  powers  may  be  exercised 
in  any  of  the  States  or  territories  of  the  United  States  of 
America."  The  corporation  had  an  authorized  capital 
stock  oi  $12,000,  which  was  the  consideration  paid  Walker 
for  the  land.  It  was  paid  by  the  subscribers  to  the  stock 
of  the  corporation,  who  received  stock  representing  the  in- 
terest that  they,  respectively,  had  in  the  corporation.  No 
other  stock  was  ever  issued  by  the  corporation.  Gould, 
the  trustee,  executed  and  filed  for  record  June  4,  1891,  a 
plat  of  part  of  the  land,  laying  it  out  into  lots,  blocks. 
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streets  and  alleys  as  the  East  Moline  addition  to  the  city 
of  Moline,  and  in  1898  he  executed  and  filed  for  record  a 
plat  of  another  part  of  the  land,  laying  it  out  into  lots, 
blocks,  streets  and  alleys  as  the  Mineral  Springs  Park  ad- 
dition to  the  city  of  Moline.  A  portion  of  the  land,  as 
we  understand  it,  has  never  been  laid  out  into  lots  and 
blocks.  Gould  from  time  to  time  executed  and  delivered 
to  purchasers  of  lots  deeds  therefor  as  directed  by  the  cor- 
poration, and  also  executed  contracts  to  other  purchasers, 
agreeing  to  make  conveyances  when  the  lots  were  paid  for. 
The  money  received  was  distributed  to  the  stockholders  of 
the  corporation.  The  lots  conveyed  and  contracted  to  be 
conveyed  are  described  in  the  bill.  Gould  died  intestate  on 
or  about  the  20th  of  February,  1908,  leaving  Marcia  L. 
Gould,  his  widow,  and  Florence  Hale,  his  daughter  and 
only  descendant  and  heir-at-law.  Appellant,  W.  E.  Tay- 
lor, was  appointed  administrator  of  his  estate.  The  bill 
sets  out  the  names  of  the  stockholders  in  the  East  Moline 
Improvement  Company,  the  number  of  shares  owned  by 
them  and  the  amount  paid  into  the  corporation.  In  Sep- 
tember, 1898,  the  corporation  filed  with  the  Secretary  of 
State  of  the  State  of  Iowa  a  statement  of  the  action  of 
the  stockholders  of  the  corporation  voting  to  dissolve  said 
corporation.  The  resolution  adopted  by  the  stockholders 
recited  that  the  company  was  completely  dissolved,  and  that 
all  parties  holding  any  property  of  the  company,  in  trust 
or  otherwise,  were  authorized  and  directed  to  hold  said 
property  for  and  to  account  to  the  stockholders  for  their 
proportionate  share.  After  the  death  of  Gould  his  widow 
and  daughter  executed  a  quit-claim  deed  to  George  W. 
Walker  for  the  land  in  controversy,  being  a  part  of  the 
land  described  in  the  deed  from  Walker  to  Gould.  This 
deed  was  executed  March  27,  1908,  and  on  the  7th  day  of 
April  following,  George  W.  Walker  executed  a  declaration 
of  trust,  reciting  the  deed  originally  made  by  him  to  Gould 
as  trustee,  the  death  of  Gould,  and  the  deed  to  Walker 
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from  his  widow  and  daughter.  The  declaration  recited  that 
Walker  held  the  land  in  trust  for  the  parties  contributing 
to  its  purchase,  and  their  assignees,  according  to  their  re- 
spective interests,  setting  out  the  names  of  the  parties  and 
their  proportionate  interests.  George  W.  Walker  died  on 
May  5,  1910.  He  left  a  last  will  and  testament,  in  and  by 
which  he  devised  all  of  his  property  to  his  widow  and  ap- 
pointed her  executrix  of  the  will.  She,  as  a  stockholder 
of  the  East  Moline  Improvement  Company  and  as  execu- 
trix and  devisee,  filed  the  bill  in  this  case. 

The  bill  alleges  that  the  East  Moline  Improvement 
Company  was  organized  wholly  for  the  purpose  of  dealing 
in  real  estate,  and  that  under  the  laws  of  the  State  of  Illi- 
nois it  had  no  power  to  buy  and  sell  real  estate  and  that 
a  deed  to  it  for  real  estate  in  this  State  is  void.  The  bill 
further  alleged  that  the  deed  from  Walker  to  Gould  was 
made  for  the  purpose  of  evading  the  laws  of  this  State  in 
regard  to  corporations  dealing  in  real  estate  in  this  State 
and  was  absolutely  void;  that  the  legal  title  to  the  land 
never  passed  from  Walker  but  was  in  him  at  the  time  of 
his  death ;  that  the  equitable  title  to  the  lots  sold  by  Gould 
to  parties  prior  to  his  death  was  in  the  grantees  of  the 
deeds  or  their  heirs  or  assigns,  and  that  parties  who  had 
contracted  with  Gould  for  the  purchase  of  lots  but  had  no 
deeds  therefor  had  an  equitable  interest  in  said  lots.  The 
bill  prayed  that  the  plats  made  by  Gould  be  confirmed ;  that 
all  deeds  made  by  him  be  confirmed  in  the  grantees,  and 
that  the  rights  of  the  parties  who  had  entered  into  con- 
tracts for  the  purchase  of  lots  but  who  had  not  paid  the 
full  consideration  therefor  and  received  conveyances  be  as- 
certained by  the  court,  and  that,  the  residue  of  the  prem- 
ises be  partitioned  between  the  complainants  and  the  other 
equitable  owners  thereof,  who  were  the  persons  who  had 
subscribed  and  paid  for  stock  in  the  East  Moline  Improve- 
ment Company.  All  parties  alleged  to  be  interested  were 
made  parties   defendant   to  the  bill.     Appellant   and   the 
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widow  and  daughter  of  Frank  W.  Gould  demurred  to  the 
bill.  The  demurrer  was  overruled,  and  appellant,  as  ad- 
ministrator of  the  estate  of  Frank  W.  Gould,  answered  the 
bill.  The  answer  denied  that  Gould  executed  a  declaration 
of  trust,  but  alleged  the  instrument  executed  by  him  was 
a  bond  or  writing  obligatory  for  the  performance  of  cove- 
nants, and  that  the  remedy,  if  any,  was  at  law.  The  an- 
swer denied  the  deed  from  Walker  to  Goiild  was  void  and 
that  the  title  remained  in  Walker.  The  answer  further 
averred  that  Gould  was  at  the  time  of  his  death  insolvent, 
and  that  appellant  was  appointed  administrator  of  his  es- 
tate and  claimed  the  land  in  controversy  as  the  property 
of  Gould  and  liable  to  his  creditors  for  the  payment  of 
their  claims.  Some  of  the  other  defendants  answered  the 
bill,  but  none  of  them  denied  its  allegations  or  that  the 
relief  prayed  should  be  allowed.  After  replications  filed 
the  cause  was  referred  to  the  master  to  take  the  evidence 
and  report  his  conclusions  of  law  and  fact.  The  master 
reported  recommending  a  decree  in  accordance  with  the 
prayer  of  the  bill,  and  after  overruling  exceptions  filed  by 
appellant  the  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill  and  the  recommendations  of  the  master. 
The  administrator  of  the  estate  of  Frank  W.  Gould  has 
brought  the  record  here  for  review  by  appeal. 

We  think  it  abundantly  shown  by  the  record  that  the 
East  Moline  Improvement  Company  was  organized  for  the 
purpose  of  buying  the  land  from  Walker,  platting  it  into 
lots  and  blocks  and  selling  them.  We  are  warranted  in 
inferring  that  the  reason  the  company  was  organized  under 
the  laws  of  the  State  of  Iowa  was  that  such  powers  could 
not  be  conferred  upon  or  exercised  by  a  corporation  in 
this  State.  The  capital  stock  of  the  corporation  was  $12,- 
000.  That  was  the  consideration  paid  for  the  land,  and 
the  money  to  pay  for  it  was  received  from  the  sales  of 
stock.  No  business  of  any  kind  was  done  by  the  corpora- 
tion except  buying,  platting  and  selling  the  Walker  land. 
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In  September,  1908,  at  a  stockholders'  meeting  it  was  voted 
to  dissolve  the  corporation,  and  a  C9py  of  the  resolution 
adopted  at  the  meeting  was  directed  to  be  filed  with  the 
Secretary  of  State  of  Iowa.  The  corporation,  therefore, 
for  the  purposes  of  this  case  must  be  treated  on  the  same 
basis  as  if  it  had  been  organized  for  the  sole  purpose  of 
buying  and  selling  real  estate.  Such  corporations  are  un- 
lawful in  this  State  and  cannot  acquire  real  estate.  {Car- 
roll V.  City  of  East  St,  Louis,  67  111.  568;  Imperial  Build- 
ing  Co,  V.  Board  of  Trade,  238  id.  100;  People  v.  Shedd, 
241  id.  155.)  It  hardly  requires  argument  to  show  that 
if  the  corporation  could  not  acquire  title  to  the  land  in 
controversy  by  deed  directly  to  it,  it  could  not  do  so  in- 
directly .by  having  the  deed  made  to  a  third  person  for  its 
benefit.  The  question  is  not  whether  a  corporation  organ- 
ized for  lawful  purposes  and  having  a  right  to  hold  real 
estate  for  certain  purposes  has  exceeded  its  powers.  In 
that  case,  as  contended  by  appellant,  the  question  whether 
the  corporation  had  exceeded  its  powers  could  only  be 
raised  by  the  State.  But  here  the  company  was  trying  by 
indirection  to  exercise  powers  it  never  did  have,  because 
the  law  forbade  its  organization  with  such  powers.  It  fol- 
lows that  the  East  Moline  Improvement  Company  never 
acquired  title  by  virtue  of  the  deed  from  Walker  and  wife, 
and  as  Gould  represented  the  corporation  he  acquired  no 
title.  Those  who  subscribed  and  paid  for  stock  issued  by 
the  illegal  association  and  with  whose  money  the  land  was 
purchased  did  acquire  an  equitable  interest  in  the  property. 
Their  interests  are  entitled  to  be  protected  by  a  court  of 
equity  as  against  the  creditors  of  Gould,  who  never  had 
any  interest  in  the  land  except  to  the  extent  of  the  stock 
he  subscribed  and  paid  for. 

We  do  not  see  how  there  can  be  any  question  of  estop- 
pel here  against  Myra  Walker,  as  contended  for  by  appel- 
lant. It  is  argued  that  as  she  represents  George  W.  Walker 
as  executrix  and  sole  devisee  and  herself  signed  the  deed, 
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even  though  the  corporation  was  unlawful  and  could  not 
acquire  title  to  the  land,  she  and  her  husband  knew  this 
when  the  deed  was  made,  and  having  received  the  consid- 
eration for  it  she  cannot  now  be  heard  to  assert  that  the 
deed  did  not  divest  George  W.  Walker  of  the  title  to  the 
land.  Mrs.  Walker  is  seeking  no  advantage  that  would 
not  have  accrued  to  her  if  the  bill  had  been  filed  by  any 
of  the  other  equitable  owners  of  the  premises.  The  wife 
and  only  heir  of  Gould  after  his  death  quit-claimed  all  in- 
terest in  the  land  to  George  W.  Walker,  who  thereupon 
signed  a  declaration  of  trust,  in  which  he  stated  he  held 
the  premises  for  the  benefit  of  those  who  had  subscribed 
the  money  that  had  paid  for  it  when  he  executed  the  deed 
to  Gould.  Walker  and  his  wife  were  among  the  sub- 
scribers to  the  stock  and  Mrs.  Walker  is  now  the  owner 
of  forty-three  shares.  The  bill  alleged  that  those  who  had 
purchased  lots  from  Gould  and  received  deeds  therefor* 
were  in  equity  the  owners  thereof  and  asked  that  their 
title  be  confirmed.  As  to  those  who  had  contracted  for  the 
purchase  of  lots  but  who  had  not  paid  the  full  consideration 
and  received  deeds,  the  bill  asked  that  the  balance  due  be 
ascertained,  and  upon  payment  thereof  within  a  time  to  be 
fiixed  by  the  decree  the  master  in  chancery  execute  deeds 
to  the  purchasers.  As  to  the  residue  of  the  property,  par- 
tition was  asked  in  accordance  with  the  respective  interests 
of  the  parties,  represented  by  the  shares  of  stock  held  and 
owned  by  them.  A  mere  statement  of  the  case  shows  noth- 
ing is  asked  contrary  to  equity  and  good  conscience.  As 
we  have  said,  the  bill  might  have  been  filed  by  any  of  the 
equitable  owners  of  the  land,  and  Mrs.  Walker  would  have 
been  entitled  to  the  same  relief  as  if  she  had  filed  the  bill 
and  no  more.  If  she  could  not  maintain  the  bill  we  do 
not  see  how  any  of  the  other  stockholders  could  do  so,  and 
the  result  would  be  that  the  undisposed  of  land  would  go 
to  Ae  creditors  of  Gould,  for  whose  benefit  it  is  claimed  by 
appellant.    This  would  be  both  legally  and  morally  wrong. 
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It  is  also  contended  by  the  appellant  that  the  instrument 
signed  by  Frank  W.  Gould  was  not  a  declaration  of  trust 
but  was  a  bond.  We  think  it  is  both.  It  is  in  the  form 
of  a  bond,  but  it  recites  at  length  that  Gould  held  the  land 
in  trust  for  the  stockholders  in  the  East  Moline  Improve- 
ment Company;  that  it  was  not  his  land;  that  he  paid  no 
part  of  the  consideration  for  it  but  that  it  was  paid  for 
with  the  money  of  said  company.  Equity  looks  to  the  sub- 
stance and  not  to  the  form. 

We  are  of  opinion  the  decree  was  in  accordance  with 
the  law  and  the  evidence,  and  it  is  aflirmed. 

Decree  affirmed. 


The  PEOPI.E  ex  rel.  A.  E.  Woods,  County  Collector,  Ap- 
pellee, vs.  D.  D.  Baber,  Appellant. 

Opinion  filed  December  21,  tqii, 

1.  Drainage — commissioners  have  no  power  to  change  classi- 
fication, after  hearing,  without  giving  notice.  After  the  classifi- 
cation of  lands  in  a  farm  drainage  district  is  corrected  upon  the 
hearing  of  objections  and  confirmed  as  corrected,  the  commission- 
ers have  no  power,  without  giving  the  land  owners  notice,  to  make 
any  change  in  the  classification. 

2.  Same — effect  of  an  illegal  attempt  to  change  classification. 
An  attempt  by  farm  drainage  commissioners,  without  giving  no- 
tice to  the  land  owners,  to  change  the  classification  after  it  has 
been  corrected  upon  the  hearing  of  objections  and  confirmed  as 
corrected  is  void,  and  has  no  effect  upon  the  classification  as  con- 
firmed nor  upon  the  taxes  levied  on  the  basis  fixed  thereby. 

3.  Same — when  change  of  classification  cannot  be  sustained  as 
being  a  correction  of  clerical  error.  A  change  by  farm  drainage 
commissioners  in  the  classification  as  confirmed  after  correction  on 
the  hearing  of  objections  cannot  be  sustained  upon  the  ground 
that  the  clerk  made  a  mistake  in  writing  up  the  roll  and  that  the 
change  was  made  to  conform  to  the  original  classification  agreed 
upon,  where  there  is  no  written  evidence  in  the  record  to  corrobo- 
rate such  claim  but  only  the  sworn  statements  of  commissioners. 
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4.  Same — classification  as  confirmed  must  stand  until  modified 
upon  due  notice.  The  classification  of  lands  as  confirmed  on  the 
hearing  of  objections  must  stand  as  the  basis  for  all  future  assess- 
ments until  it  has  been  changed  or  modified  after  due  notice  given 
as  provided  by  law,  and  no  illegal  attempt  of  the  commissioners  to 
reduce  the  classification  as  to  certain  lands  can  change  the  legal 
assessment  against  such  lands  nor  relieve  the  authorities  of  the 
duty  of  collecting  it. 

Appeal  from  the  County  Court  of  Edgar  county;  the 
Hon.  Dan  V.  Dayton,  Judge,  presiding. 

Frank  T.  O'Hair,  for  appellant. 

R.  S.  Dyas,  State's  Attorney,  (Shepherd  &  Trogdon, 
of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Edgar  county,  rendered  against  appellant  for  a  delinquent 
drainage  tax  levied  by  the  commissioners  of  Drainage  Dis- 
trict No.  3  of  the  town  of  Kansas,  in  said  county.  To  the 
application  of  the  collector  appellant  filed  a  number  of  objec- 
tions, all  of  which  are  intended  to  raise  the  same  question. 

The  facts  necessary  to  an  understanding  of  the  point  at 
issue  are  as  follows:  The  drainage  district  was  regularly 
organized  under  the  statute  providing  for  a  combined  system 
of  farm  drainage.  The  commissioners  made  a  classifica- 
tion of  the  lands  of  the  district  as  required  by  the  statute 
and  fixed  upon  February  5,  1910,  as  the  time  for  hearing 
objections  to  the  classification,  and  in  pursuance  of  notice 
appellant  and  other  land  owners  appeared  at  the  time  and 
place  of  the  said  meeting  and  interposed  objections  to  the 
classification  of  different  tracts  of  land.  After  hearing  ob- 
jections the  classification  was  corrected  and  affirmed.  The 
classification  as  approved  by  the  commissioners  classified  the 
lands  of  appellant  on  the  graduated  scale  at  55.  Appellant 
was  dissatisfied  and  appealed  from  the  classification,  which 
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appeal  was  afterwards  dismissed  upon  a  stipulation  of  the 
parties.  The  assessment  roll  as  confirmed  also  showed  that 
certain  lands  belonging  to  Joseph  Sallee  were  classified  at 
30,  another  tract  at  50,  another  tract  at  60  and  a  fourth 
tract  at  30,  and  that  a  tract  of  land  belonging  to  Sarah  A. 
Oar  was  classified  on  the  graduated  scale  at  50.  On  the 
basis  of  this  classification  the  tax  in  question  was  extended. 
On  the  13th  day  of  February,  191 1,  the  commissioners  held 
another  meeting  in  said  district  and  changed  the  classifica- 
tion of  the  lands  belonging  to  Joseph  Sallee  and  Sarah  Oar, 
by  which  changes  the  classification  of  said  lands  was  sub- 
stantially reduced  on  the  roll.  There  was  no  notice  given 
of  the  meeting  at  which  said  changes  were  made  and  none 
of  the  land  owners  were  present.  The  effect  in  changing 
the  classification  on  the  Sallee  and  Oar  lands  was  to  reduce 
the  amount  of  their  assessment  substantially  one-half. 

The  appellant's  objections  presented  the  question  to  the 
county  court  whether  the  changing  of  the  classification  of 
the  Sallee  and  Oar  lands  rendered  the  classification  and  as- 
sessment void.  The  county  court  held  that  it  did  not  have 
such  effect  and  rendered  judgment  against  appellant's  land 
for  $302.28,  from  which  this  appeal  is  prosecuted. 

The  reason  alleged  by  the  commissioners  for  changing 
the  classification  of  the  Sallee  and  Oar  lands  is  that  a  mis- 
take was  made  in  writing  up  the  original  assessment  roll. 
This  alleged  mistake,  it  is  contended,  was  made  by  the 
clerk,  and  it  is  the  claim  of  the  commissioners  that  the  clas- 
sification to  which  the  Sallee  and  Oar  lands  were  reduced 
was  the  original  classification  agreed  upon ;  but  there  is  no 
written  evidence  in  the  record  to  corroborate  this  claim  and 
it  rests  entirely  upon  the  sworn  statements  of  the  commis- 
sioners. The  statute  does  not  confer  upon  the  commission- 
ers of  the  drainage  district  the  power  to  change  or  modify 
an  original  classification  for  assessment  purposes  without 
giving  notice.  The  land  owners  of  the  district  are  entitled 
to  a  hearing  before  a  classification  is  made,  which  is  to 
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form  the  basis  of  future  assessments  of  taxes.  When  a 
meeting  is  held,  upon  notice,  for  the  purpose  of  hearing 
objections  and  results  in  the  confirmation  of  an  assessment 
roll,  every  land  owner  has  a  right  to  assume  that  such  as- 
sessment roll  will  remain  as  the  basis  of  all  levies  there- 
after to  be  made,  until  notice  is  given  of  an  intention  to 
correct,  modify  or  re-classify  the  lands.  It  would  be  a 
dangerous  power  to  confer  upon  commissioners  the  right  to 
secretly  meet  and  re-adjust  and  change  a  classification  with- 
out giving  any  notice  to  the  persons  who  are  interested  in 
their  action.  We  are  of  the  opinion  that  the  order  of  the 
drainage  commissioners  of  February  13,  191 1,  purporting 
to  change  the  classification  of  the  Sallee  and  Oar  lands  was 
utterly  void  for  the  want  of  power  in  the  commissioners  to 
thus  change  the  assessment  roll  without  notice  and  an  op- 
portunity of  a  hearing  to  the  land  owners  of  the  district. 
In  People  v.  Cole,  128  III.  158,  this  court  held  that  the  ac- 
tion of  drainage  commissioners  in  entering  credits  against 
certain  drainage  taxes  after  the  same  had  been  levied  was 
illegal  and  void,  on  the  ground  that  the  drainage  commis- 
sioners had  no  power  to  release  lands  within  the  district 
from  any  portion  of  the  assessment  based  on  the  last  classi- 
fication. Changing  the  classification  in  the  case  at  bar  was, 
in  effect,  reducing  the  amount  of  taxes  that  had  already 
been  levied  against  the  Sallee  and  Oar  lands  and  were  at 
that  time  a  lien  against  the  same.  But  we  are  also  of  the 
opinion  that  the  action  of  the  commissioners  in  attempting 
to  change  the  classification  of  the  Sallee  and  Oar  lands  had 
no  effect  either  upon  the  assessment  then  standing  against 
the  Sallee  and  Oar  lands  or  upon  any  other  lands  in  the 
district.  The  action  of  the  drainage  commissioners  in  this 
regard  being  void,  the  result  is  that  the  Sallee  and  Oar 
lands  are  still  liable  for  the  taxes  levied  against  them  on 
the  basis  of  the  only  legal  assessment  roll  that  has  ever 
been  made.     All  future  assessments  should  be  made  upon 
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the  basis  of  the  original  assessment  roll  until  that  roll  is 
changed  or  modified  upon  due  notice  given  as  provided  by 
law.  Appellant's  objections  were  therefore  properly  over- 
ruled. The  illegal  attempt  of  the  drainage  commissioners 
to  permit  some  other  land  owner  to  escape  the  payment  of 
his  taxes  affords  no  reason  why  the  appellant  should  be  re- 
lieved from  the  payment  of  taxes  legally  assessed  upon  his 
land.  If  the  authorities  charged  with  the  duty  of  extend- 
ing and  collecting  taxes  against  the  Sallee  and  Oar  lands 
neglect  or  refuse  to  perform  their  duty,  the  law  will  afford 
a  remedy  to  compel  the  performance  of  such  duty. 

The  judgment  of  the  county  court  of  Edgar  county  is 

Judgment  ofRrnted. 


James  Rowi^ett  et  al.  Plaintiffs  in  Error,  vs.  William 
H.  MoORK  et  al.  Defendants  in  Error. 

Opinion  Hied  December  21,  igii. 

1.  Wii.i*s — wife  of  executor  named  in  a  will  is  an  incompetent 
witness.  The  wife  of  the  executor  named  in  a  will  is  not  a  com- 
petent subscribing  witness,  and  if  there  is  but  one  other  subscrib- 
ing witness  the  will  is  invalid  and  cannot  be  probated,  even  though 
the  person  named  as  executor  executes  a  written  renunciation. 
(Feam  v.  Postlethwaite,^  240  111.  626,  adhered  to.) 

2.  Same — when  an  objection  to  competency  of  subscribing  wit- 
nesses is  made  in  apt  time.  An  objection  to  the  competency  of 
the  wife  of  the  executor  as  a  subscribing  witness  is  made  in  apt 
time  where  it  is  urged  before  she  testified  and  at  intervals  during 
her  testimony,  which  the  court  admitted  subject  to  the  objection 
but  without  ruling  thereon  until  after  her  testimony  was  given, 
when  the  objection  was  sustained  and  the  testimony  stricken  out. 

3.  Same — amendment  of  igii  to  section  8  of  IVills  act  is  not 
retroactive.  Section  8  of  the  Wills  act,  as  amended  in  191 1,  mak- 
ing the  husband  or  wife  of  any  devisee  or  beneficiary  competent 
to  witness  the  will,  cannot  be  given  retroactive  effect  notwith- 
standing the  language  of  the  act,  since  to  apply  the  act  to  wills 
which  have  become  effective  by  the  death  of  the  testator  before 
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the  act  took  effect  would  be  to  disturb  the  vested  rights  of  devi- 
sees and  heirs,  which  attach  at  the  time  of  the  testator's  death. 

4.  Same — ivill  invalid  when  testator  dies  cannot  be  validated  by 
subsequent  statute.  A  will  which  is  invalid  at  the  time  testator 
dies  cannot  be  made  valid  by  a  statute  passed  subsequent  thereto. 

Writ  01^  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  E.  M.  Mangan,  Judge,  presiding. 

Robert  E.  Pendarvis,  for  plaintiffs  in  error. 

C.  VanAi^en  Smith,  (Eastman  &  White,  of  coun- 
sel,) for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  to  review  a  judgment 
of  the  circuit  court  of  Cook  county  refusing  the  probate  of 
the  last  will  of  Levi  Moore,  who  died  testate  on  the  third 
day  of  May,  1906.  The  circuit  court  refused  to  admit  the 
will  to  probate  for  the  reason  that  Kittie  Edna  Koethe,  one 
of  the  subscribing  witnesses,  was  at  the  time  she  subscribed 
said  will  as  a  witness  the  wife  of  Aaron  C.  Koethe,  who 
was  by  the  testator  nominated  as  the  executor  of  his  will. 
The  sole  question  presented  for  our  consideration  is  the 
correctness  of  this  ruling. 

It  appears  from  the  record  that  soon  after  the  death  of 
the  testator  Aaron  C.  Koethe  presented  a  petition  to  the 
probate  court  of  Cook  county  and  procured  an  order  ad- 
mitting said  will  to  probate ;  that  the  executor  qualified  and 
entered  upon  the  administration  of  the  estate  and  contin- 
ued to  discharge  the  duties  of  executor  until  March,  1910, 
when  it  was  discovered  that  the  order  admitting  said  will 
to  probate  was  irregular  and  invalid  for  the  reason  that 
proper  notice  had  not  been  given  to  three  of  the  heirs-at-law 
of  the  testator.  On  March  15,  191  o,  Aaron  C.  Koethe  pre- 
sented a  second  petition  to  the  probate  court  asking  that 
the  former  order  admitting  said  will  to  probate  be  set  aside. 
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On  March  21  an  order  was  entered  in  the  probate  court 
vacating  and  setting  aside  the  probate  of  the  will  which 
had  been  entered  on  July  30,  1906.  Thereupon  plaintiff  in 
error  Charlotte  Ann  Rowlett,  as  an  heir-at-law  of  the  tes- 
tator and  one  of  the  devisees  under  his  will,  presented  her 
petition  to  the  probate  court  asking  that  said  will  be  admit- 
ted to  probate,  and  with  said  petition  presented  the  written 
renunciation  of  Aaron  C.  Koethe,  nominated  in  said  in- 
strument as  executor.  Defendants  in  error  appeared  in  the 
probate  court  and  filed  objections  to  the  probate  of  said 
instrument,  and  specified  in  said  objections  the  incompe- 
tency of  Kittie  Edna  Koethe  as  one  of  the  reasons  why 
the  instrument  should  be  denied  probate.  A  hearing  in  the 
probate  court  resulted  in  an  order  refusing  to  admit  said 
instrimient  to  probate,  from  which  plaintiffs  in  error  ap- 
pealed to  the  circuit  court,  where  another  hearing  was  had 
with  the  same  result,  and  it  is  the  judgment  of  the  circuit 
court  refusing  probate  to  said  will  that  is  brought  into  re- 
view by  this  writ  of  error. 

The  first  and  most  important  question  presented  by  this 
record  is  the  competency  of  the  wife  of  the  executor  named 
in  such  will,  as  a  witness  to  the  due  execution  thereof.  In 
the  late  case  of  Fearn  v.  Postlethwaite^  240  111.  626,  the 
precise  question  here  involved  was  presented  and  decided. 
The  Postlethwaite  case  cannot  be  distinguished  from  the 
case  at  bar.  There,  as  here,  the  only  question  before  the 
court  was  whether  the  wife  of  the  executor  nominated  in. 
the  will  was  a  competent  witness  to  the  execution  of  the 
will,  and  upon  a  full  review  of  the  authorities  the  conclu- 
sion was  reached  that  a  will  attested  by  the  wife  of  the 
executor  was  not  well  executed  where  there  was  only  one 
other  witness  thereto.  We  do  not  see  how  a  re-examination 
of  this  question  at  this  time  could  be  of  the  least  possible 
benefit  either  to  the  parties  immediately  concerned  or  to 
the  legal  profession.  There  is  nothing  presented  in  the  case 
at  bar  that  tends  to  weaken  our  confidence  in  the  correct- 
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ness  of  our  former  decision.  We  could  not  hold  that  Mrs. 
Koethe  is  a  competent  witness  to  the  will  in  this  case  with- 
out overruling  the  Postlcthzvaite  case. 

Haintiflfs  in  error  contend  that  even  if  Mrs.  Koethe  was 
an  incompetent  witness  the  question  is  not  properly  pre- 
served for  our  review.  The  contention  on  this  point  is  that 
the  objection  to  her  competency  was  not  made  in  apt  time. 
The  defendants  in  error  have  filed  a  supplemental  abstract, 
which  shows  that  objection  was  made  in  the  court  below 
to  the  testimony  of  Mrs.  Koethe  on  the  ground  that  she 
was  incompetent  for  the  reason  that  she  was  the  wife  of 
the  executor  at  the  time  she  subscribed  to  the  will.  The 
relationship  of  the  witness  to  the  executor  had  been  brought 
out  by  the  testimony  of  Miss  Putzier.  The  court,  however, 
was  not  disposed  to  rule  on  the  objection  but  heard  all 
of  Mrs.  Koethe's  testimony  subject  to  the  objection  made, 
which  was  repeated  by  counsel  several  times  while  she  was 
on  the  stand.  Counsel  for  defendants  in  error  insisted  on 
the  objection  and  stated  to  the  court  that  they  did  not  want 
to  be  understood  as  waiving  anything,  and  the  court  indi- 
cated to  counsel  that  the  objections  would  be  properly  pre- 
served. Afterwards  the  objections  were  sustained  by  the 
court  and  all  of  the  evidence  of  Mrs.  Koethe  was  stricken 
out  We  do  not  see  how,  under  the  facts  shown  by  the 
supplemental  abstract,  counsel  for  the  defendants  in  error 
could  have  been  more  persistent  and  diligent  in  protecting 
the  rights  of  their  clients  than  they  were,  without  placing 
themselves  in  an  antagonistic  position  to  the  trial  court. 
The  question  of  the  competency  of  this  witness  is  properly 
preserved  for  review  by  the  objections  and  exceptions  of 
plaintiffs  in  error  to  the  ruling  of  the  court  in  striking  her 
testimony  out  of  the  record. 

In  May,  191 1,  the  legislature  passed  an  act  amending 
section  8  of  the  Wills  statute  so  as  to  make  the  husband  or 
wife  of  any  devisee  or  beneficiary  under  the  will  competent 
to  witness  such  will,  and  providing  that  such  will  shall  be 
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valid  as  to  all  devises  or  interests  other  than  the  devise  or 
interest  given  to  the  husband  or  wife  of  such  subscribing 
witness.  To  said  amendatory  act  a  provision  is  added,  as 
follows:  "This  act  being  remedial  in  character  shall  be 
construed  liberally  and  shall  apply  to  cases  arising  on  wills 
of  persons  deceased,  prior  to  the  adoption  of  this  act,  but 
not  finally  adjudicated."  (Laws  of  191 1,  p.  538.)  Plain- 
tiffs in  error  contend  that  this  act  should  be  applied  to  the 
will  now  under  consideration,  notwithstanding  the  will  was 
made  and  the  testator  died  several  years  before  the  act  be- 
came effective.  This  contention  cannot  be  sustained.  Up- 
on the  death  of  a  testator  property  rights  become  fixed.  If 
he  leaves  a  valid  will  the  title  of  the  legatees  and  devisees 
becomes  a  vested  right,  and  if  the  will  is  invalid  his  prop- 
erty passes,  under  the  statute,  to  his  heirs  by  descent  and 
their  title  becomes  vested.  The  legislature  cannot,  there- 
fore, affect  the  validity  of  wills  executed  by  testators  who 
have  died  before  the  statute  takes  effect.  A  will  that  is 
invalid  when  the  testator  dies  cannot  be  made  valid  by  a 
statute  passed  subsequent  thereto.  {Remington  v.  Bank, 
76  Md.  546;  25  Atl.  Rep.  666;  Page  on  Wills,  sec.  22.) 
The  moment  the  testator  or  intestate  dies  the  rights  of 
the  devisees  or  heirs  attach,  for  the  title  is  then  already 
vested,  and  no  change  in  the  law  thereafter  made  can  dis- 
turb such  vested  rights.  (Sturgis  v.  Bwing,  18  111.  176.) 
The  same  doctrine  is  held  in  many  other  cases.  (Noakes 
V.  Martin,  15  111.  118;  McDaniel  v.  Correll,  19  id.  226; 
Deininger  v.  McConnel,  41  id.  227.)  To  construe  the  act 
in  question  so  as  to  give  it  a  retroactive  effect  would,  in 
effect,  be  to  recognize  the  power  of  the  legislature  to  de- 
prive persons  of  property  rights  without  due  process  of 
law,  which  the  constitution  forbids. 

There  being  no  error  in  this  record  the  judgment  of 
the  circuit  court  of  Cook  county  is  affirmed. 

Judgment  cMrmed. 
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The  Peopi^e  ex  rel.  I.  N.  Cooley,  County  Collector,  De- 
fendant in  Error,  vs.  Sarah  L.  Schenck,  Plaintiff  in 
Error. 

Opinion  Med  December  21,  igii, 

1.  Taxes — drainage  record  is  the  only  legal  evidence  of  action 
of  commissioners.  The  record  which  the  statute  requires  to  be 
kept  of  the  proceedings  of  farm  drainage  commissioners  is  the 
only  legal  evidence  of  their  actions. 

2.  Same — official  action  shown  by  drainage  record  is  presumed 
to  have  been  tvithin  limits  of  district.  Official  action  shown  by 
the  record  of  farm  drainage  commissioners  will  be  presumed  to 
have  been  within  the  limits  of  the  district  where  the  record  is 
silent  upon  the  point,  and  the  burden  of  showing  the  contrary,  in 
a  proceeding  to  collect  the  drainage  assessment,  is  upon  the  party 
raising  the  objection. 

Writ  o^  Error  to  the  County  Court  of  Edgar  county ; 
the  Hon.  Wai^ter  S.  Lamon,  Judge,  presiding. 

F.  C.  VanSei.i<ar,  for  plaintiff  in  error. 

Frank  T.  O'Hair,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  objection  to*  the  drainage  tax  assessed  under  the 
Farm  Drainage  act  involved  in  this  appeal  was,  that  there 
was  no  legal  classification  of  the  lands  of  the  district  be- 
cause the  meeting  at  which  the  classification  was  made  was 
not  held  within  the  boundaries  of  the  district  and  the  rec- 
ord of  the  commissioners  failed  to  show  any  legal  meeting 
for  the  purpose  of  classification  held  within  such  bound- 
aries. The  evidence  to  sustain  this  objection  consisted  of 
certain  portions  of  the  drainage  record  showing  the  meet- 
ings of  the  commissioners  and  their  action  but  not  showing 
where  the  meetings  were  held.  No  parol  testimony  was 
heard  and  there  was  therefore  no  evidence  as  to  where  the 
meetings  were  held.    A  record  of  the  proceedings  of  drain- 
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age  commissioners  is  required  to  be  kept,  and  such  record 
is  the  only  legal  evidence  of  their  action.  Official  action 
shown  by  such  record  will  be  presumed  to  have  been  within 
the  limits  of  the  district,  within  which,  only,  official  power 
can  be  exercised.  The  burden  of  showing  the  contrary  in 
this  case  was  on  the  plaintiff  in  error,  but  she  offered  no 
evidence  to  sustain  it.  Judgment  oMrmed. 


Frank  Mari^ow,  Appellee,  vs,  Joseph  W.  Rich, 
Appellant. 

Opinion  filed  December  21,  igii, 

I.  Practice — when  no  exception  is  necessary.  Whether  the 
proof  in  a  suit  to  enjoin  the  obstruction  of  a  street  corresponds 
with  the  allegations  of  the  bill  is  a  question  of  law,  and  no  excep- 
tion to  the  master's  report  is  necessary  to  raise  such  question. 
(Dorn  V.  Farr,  179  111.  no,  and  Thornton  v.  Commonwealth  Loan 
Ass'n,  181  id.  456,  distinguished.) 

'2.  Dedication — a  dedication  may  he  by  parol.  A  dedication  of 
a  street  to  the  public  may  be  evidenced  by  acts  and  declarations 
without  any  writing,  and  so  far  as  an  agreement  concerns  the  dedi- 
cation of  a  street  to  the  public  it  is  not  affected  by  the  Statute 
of  Frauds. 

3.  Same — what  tends  to  prove  dedication  of  street.  Proof  that 
the  grantor,  when  selling  a  tract  of  land,  verbally  agreed,  for  an 
independent  consideration,  to  leave  a  strip  of  adjoining  land  open 
for  a  public  street,  and  that  such  strip  was  left  open,  was  fenced 
on  both  sides  and  graded  and  used  by  the  public,  tends  to  show  a 
dedication  to  the  public,  and  there  is  such  performance  and  change 
of  situation  of  the  parties  as  takes  the  contract  out  of  the  Statute 
of  Frauds.     (Schneider  v.  Sulzer,  212  III.  87,  distinguished.) 

AppEai^  from  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  T.  N.  Green,  Judge,  presiding. 

Potts  &  Conaghan,  and  J.  M.  Powers,  for  appellant 

James  A.  Cameron,  and  O.  A.  Smith,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Tazewell  county  enjoining  the  appellant  and  George  Rich 
from  obstructing  the  strip  of  land  sixty-six  feet  wide  be- 
tween two  tracts  of  land  conveyed  by  appellant  and  George 
Rich  and  their  sister,  Barbara  Rich,  to  appellee,  which  the 
bill  of  appellee  alleged  they  had  agreed  to  leave  open  as  a 
passageway  or  street,  and  ordering  the  said  Joseph  W.  Rich 
and  George  Rich  to  remove  from  said  strip  the  house  and 
other  improvements  and  obstructions  placed  thereon. 

The  principal  question  of  fact  was  whether  a  contract 
was  entered  into  between  the  complainant  and  the  defend- 
ants when  he  agreed  to  purchase  the  two  tracts,  that  the 
strip  of  land  between  them  should  be  left  open  and  dedi- 
cated as  a  street  to  the  village  of  Deer  Creek.  That  there 
was  such  a  contract  was  affirmed  by  the  complainant  and 
denied  by  the  defendants,  and  the  evidence  was  in  irrecon- 
cilable conflict.  It  would  not  benefit  anyone  to  repeat  or 
analyze  the  testimony  of  the  witnesses.  After  reading  it 
we  find  no  reason  to  disagree  with  the  conclusions  of  the 
special  master  in  chancery  and  the  chancellor,  and  we  think 
the  undisputed  facts  make  the  testimony  that  there  was  a 
contract  more  probable  than  the  contradictory  testimony. 
In  brief,  the  material  facts  as  found  are,  that  in  Decem- 
ber, 1903,  the  appellant  and  his  brother,  George  Rich,  and 
sister,  Barbara  Rich,  owned  a  tract  of  twenty  acres  in  the 
village  of  Deer  Creek  between  the  portion  platted  in  lots 
and  blocks  and  the  north  line  of  the  village,  and  also  owned 
a  farm  adjoining  that  tract  on  the  north.  The  complain- 
ant negotiated  with  the  appellant,  acting  for  himself  and  his 
brother  and  sister,  for  the  purchase  of  a  portion  of  that 
tract,  and  the  appellant  refused  to  sell  the  strip  in  question 
because  he  wanted  to  reserve  it  for  a  street  and  an  outlet 
from  the  farm.     Main  street  ran  north  and  south  and  its 
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north  end  was  the  south  end  of  the  strip.  It  was  agreed 
that  the  complainant  should  buy  about  five  acres  on  the 
west  side  of  the  strip  and  one  acre  on  the  east  side  at  the 
north  end,  and  was  to  pay  $225  an  acre  and  $95  for  hav- 
ing the  strip  kept  open  as  an  extension  of  Main  street. 
The  parties  looked  over  the  premises,  and  at  that  time  there 
was  a  roadway  on  the  strip  used  by  the  owners  and  by 
others  with  their  permission.  A  written  contract  was  then 
entered  into  for  the  purchase  of  the  two  tracts,  but  the  ex- 
act size  or  dimensions  were  not  known  and  they  were  to  be 
measured  for  the  purpose  of  ascertaining  the  exact  number 
of  acres.  The  tracts  were  measured  and  stakes  were  set  at 
the  corners.  The  tract  which  would  be  west  of  Main  street 
extended  north  contained  four  and  two-thirds  acres  and 
measured  555  feet  north  and  south  across  the  entire  twenty- 
acre  tract.  The  one-acre  tract  was  189  feet  north  and 
south,  extending  from  the  north  side  of  the  twenty-acre 
tract  and  opposite  the  north  part  of  the  larger  tract.  The 
complainant  refused  to  buy  the  one-acre  tract  unless  Main 
street  was  extended  north  and  kept  open  as  a  road  or  street. 
A  deed  was  executed  by  appellant  and  his  brother  and  sis- 
ter to  complainant  conveying  the  two  tracts,  which  were 
described  by  metes  and  bounds,  the  description  of  the  larger 
tract  commencing  at  the  intersection  of  Green  street  and 
Main  street  and  the  other  commencing  366  feet  north  of 
Green  street  on  the  east  line  of  Main  street,  which  was  a 
point  in  the  tract  where  no  street  had  been  laid  out  but 
which  would  be  on  the  east  line  of  Main  street  when  ex- 
tended. Reed  &  O'Brien's  addition  was  afterward  laid  out 
on  the  twenty-acre  tract  south  of  tlie  one-acre  tract,  and 
Main  street  was  extended  north  by  the  plat  to  the  south- 
west comer  of  the  one  acre  bought  by  complainant,  leaving 
that  part  of  the  strip  189  feet  long  north  and  south  between 
the  two  tracts  bought  by  the  complainant,  which  is  the  part 
in  dispute.  After  the  purchase  complainant  built  a  house 
and  barn  on  the  one-acre  tract  and  a  cane  mill  opposite  on 
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the  larger  tract.  He  set  out  trees  on  each  side  of  the  strip 
of  land  in  dispute  and  the  village  at  different  times  mowed 
the  grass  and  graded  the  roadway,  and  it  was  used  as  a 
road  until  1908,  when  it  was  obstructed. 

The  first  complaint  is,  that  the  chancellor  struck  from 
the  files  the  exceptions  of  the  defendants  to  the  report  of 
the  special  master.  An  order  had  been  entered  that  the 
objections  filed  with  the  master  should  stand  as  exceptions 
to  his  report,  and  when  exceptions  were  aftei^wards  filed 
they  were  stricken  from  the  files.  Counsel  feel  that  by  such 
action  they  were  deprived  of  the  right  to  present  the  ques- 
tion whether  the  proof  corresponded  with  the  allegations 
of  the  bill  or  was  variant  therefrom.  The  bill  alleged  the 
making  of  a  parol  contract,  and  counsel  contend  in  one  part 
of  the  argument  that  the  proof  did  not  agree  with  that 
allegation  because  the  contract  for  the  street  was  in  writ- 
ing; in  another  part  that  it  was  verbal  and  ceased  to  exist 
because  it  was  not  put  in  the  written  contract,  and  again 
that  the  contract  could  not  be  enforced  because  it  was  ver- 
bal and  subject  to  the  Statute  of  Frauds.  There  was  some 
very  indefinite  testimony  that  there  was  something  about 
the  street  in  the  written  contract,  but  a  witness  who  gave 
testimony  of  that  kind  had  testified  to  the  contrary  in  a 
.  previous  trial,  and  the  evidence  for  the  defendants  was  that 
nothing  was  said  about  the  matter  in  the  writing.  The  con- 
sideration in  the  deed  included  $95  more  than  the  price 
agreed  upon  for  the  land,  but  that  was  not  a  contract  be- 
tween the  parties.  It  does  not  appear  to  us  that  there  was 
a  written  contract  about  the  street,  but  the  appellant  was 
not  affected  by  the  ruling  for  the  reason  that  no  exception 
was  necessary  to  raise  the  question  whether  the  proof  con- 
formed to  the  allegations  of  the  bill.  That  was  a  question 
of  law,  and  it  is  not  necessary  to  except  in  order  to  have 
such  a  question  considered.  (Hurd  v.  Goodrich,  59  111. 
450;  Hayes  v.  Hammond,  162  id.  133 ;  VonPlaten  v.  Win- 
terbotham,  203  id.  198.)    In  the  case  of  Dorn  v.  Farr,  179 
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111.  no,  a  note  was  offered  in  evidence  before  the  master 
and  the  objection  did  not  point  out  or  suggest  any  variance 
from  the  note  described  in  the  bill.  This  was  necessary 
and  the  question  of  variance  was  not  presented  to  the  chan- 
cellor in  any  way.  In  Thornton  v.  Commonwealth  Loan 
Ass'n,  i8i  HI.  456,  the  objection  was  to  the  allowance  of 
amounts  paid  for  taxes  and  insurance  and  the  appellant  did 
not  except  to  the  allowance  of  them,  which  is  necessary 
where  an  account  is  stated.  On  the  day  that  the  decree  was 
entered,  the  defendants,  by  leave  of  the  chancellor,  filed  an 
amendment  to  their  answer,  setting  up  for  the  first  time  the 
Statute  of  Frauds,  making  a  new  issue  different  from  the 
questions  before  the  special  master.  Disregarding  the  ques- 
tion whether  this  should  have  been  done  while  the  case  was 
before  the  special  master,  there  was  such  performance  of 
the  contract  and  such  change  in  the  situation  of  the  par- 
ties that  the  Statute  of  Frauds  could  not  apply.  So  far  as 
the  agreement  to  dedicate  the  street  to  the  public  was  con- 
cerned, it  was  not  affected  by  the  Statute  of  Frauds  because 
a  dedication  may  be  by  parol.  It  may  be  evidenced  by  acts 
and  declarations  without  any  writing,  {Mann  v.  Bergmann, 
203  111.  406,)  and  the  street  was  open,  fenced  on  both  sides 
and  graded  and  used  by  the  public,  which  tended  to  prove 
dedication. 

In  Schneider  v.  Sulzer,  212  111.  87,  relied  upon  by  ap- 
pellant, the  alleged  agreement  to  pave  a  part  of  a  street 
when  opened  was  not  a  consideration  for  an  agreement  to 
dedicate  it,  while  in  this  case  the  evidence  showed  an  in- 
dependent consideration  for  the  promise. 

We  have  considered  all  questions  affecting  the  substan- 
tial rights  of  the  parties  and  do  not  discover  any  reason  for 
reversing  the  decree. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^_ 
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Louis  Livingston,  Defendant  in  Error,  vs,  Honorah 
Moore,  Plaintiff  in  Error. 

Opinion  filed  December  21,  igii, 

1.  Appeals  and  errors — entire  record  is  open  for  review  on  a 
writ  of  error.  Whether  the  trial  court  erred  in  declining  to  grant 
an  appeal  from  a  certain  order  denying  a  motion  for  new  trial  need 
not  be  determined  when  the  case  is  subsequently  brought  up  on 
writ  of  error,  as  every  question  is  open  for  review  on  writ  of  er- 
ror which  could  have  been  raised  on  the  record  on  the  appeal. 

2.  Ejectment — what  sufficient  to  establish  title  in  purchaser  at 
execution  sale.  In  an  action  of  ejectment  by  the  purchaser  at  the 
execution  sale  against  the  defendant  in  execution  it  is  not  neces- 
sary that  the  plaintiff  show  title  from  the  government  or  from  a 
common  source  with  the  defendant,  but  it  is  sufficient  if  he  shows 
a  valid  judgment  and  execution  and  a  sheriff's  deed  to  himself,  as 
he  thereby  establishes  in  himself  whatever  title  the  defendant  had. 

3.  Judicial  sales — neglect  of  sheriff  to  pay  $1000  to  defend- 
ant for  a  homestead  estate  does  not  invalidate  sale.  Where  indi- 
visible homestead  premises  worth  more  than  $1000  are  sold  on 
execution  the  statute  makes  it  the  duty  of  the  sherifif  to  pay  over 
to  the  execution  defendant  the  $1000  for  her  homestead  estate, 
and  if  the  execution  plaintiff  pays  over  the  money  to  the  sheriff  for 
the  defendant  the  sale  is  not  invalidated  nor  the  plaintiff's  right 
to  a  deed  affected  by  the  fact  that  the  defendant  may  have  refused 
to  accept  the  money  or  the  sheriff  neglected  to  pay  the  money  to 
the  defendant  until  after  the  plaintiff  had  begun  an  ejectment  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Samuei.  C.  Stough,  Judge,  presiding. 

This  was  an  action  of  ejectment  commenced  by  the  de- 
fendant in  error  in  the  circuit  court  of  Cook  county  against 
the  plaintiff  in  error  to  recover  in  fee  certain  premises  situ- 
ated in  the  city  of  Chicago.  The  general  issue  was  pleaded, 
and  upon  the  cause  being  called  for  trial  the  defendant 
failed  to  appear  in  person  or  by  attorney,  and  the  issues 
having  been  submitted  to  a  jury,  a  verdict  was  returned  in 
favor  of  the  plaintiff,  upon  which  verdict  the  court  ren- 
dered judgment.    Thereupon  the  defendant  moved  the  court 
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to  set  aside  the  judgment  and  to  grant  a  new  trial,  which 
motion  was  overruled,  and  the  defendant  has  sued  out  this 
writ  of  error  to  review  the  action  of  the  trial  court  in  de- 
nying said  motion. 

The  plaintiff,  to  show  title  in  himself,  offered  in  evi- 
dence a  judgment  of  the  circuit  court  of  Cook  county  in 
his  favor,  against  the  defendant,  for  the  sum  of  $1864.40, 
and  an  execution  issued  thereon  by  the  clerk  of  the  said 
court  to  the  sheriff  of  Cook  county.  The  return  showed 
that  said  execution  had  been  levied  upon  the  premises  de- 
scribed in  the  declaration ;  that  the  sheriff  had  duly  adver- 
tised said  premises  for  sale  under  said  execution ;  that  the 
plaintiff  had  purchased  said  premises  at  such  sheriff's  sale 
for  the  sum  of  $1978.51,  and  that  a  sheriff's  deed  was  exe- 
cuted to  the  plaintiff  after  the  period  of  redemption  had 
expired.  It  also  appeared  from  the  return  of  the  sheriff 
that  the  premises  were  the  homestead  of  the  defendant; 
that  the  sheriff  caused  the  same  to  be  appraised  by  com- 
missioners, who  reported  the  same  were  worth  more  than 
$1000  and  that  they  were  not  susceptible  of  division,  and 
that  they  were  of  the  value  of  $7500;  that  the  sheriff  there- 
after delivered  a  copy  of  said  appraisement  to  the  defend- 
ant, with  a  notice  thereto  attached  that  unless  the  defendant 
should  pay  to  him  the  surplus  over  and  above  $1000  on  the 
amount  due  on  said  execution  within  sixty  days  thereafter, 
said  premises  would  be  sold  by  him  to  satisfy  said  execu- 
tion. The  appraisement  was  had,  and  a  copy  thereof,  with 
the  notice  aforesaid,  was  served  on  the  defendant  sixty  days 
prior  to  the  sale  of  the  said  premises  to  satisfy  said  exe- 
cution. It  further  appears  that  after  the  payment  of  the 
costs  and  expenses  of  sale  the  sheriff  reported  that  he  paid 
the  amount  remaining  in  his  hands  to  the  attorney  of  the 
plaintiff  in  full  satisfaction  of  said  execution,  and  that  the 
plaintiff,  by  his  attorney,  paid  to  the  sheriff  the  sum  of 
$1000  in  cash  with  which  to  pay  and  satisfy  the  homestead 
right  of  said  defendant  in  said  premises. 
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L.  H.  Craig,  for  plaintiff  in  error. 
Richard  H.  Peterson,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

The  defendant  prayed  an  appeal  from  the  order  of  the 
court  overruling  her  motion  to  set  aside  the  judgment  and 
grant  a  new  trial,  which  prayer  for  an  appeal  was  denied, 
and  the  action  of  the  court  in  that  regard  has  been  assigned 
as  error.  The  defendant  had  made  a  motion  to  set  aside 
the  judgment  and  grant  a  new  trial  at  an  earlier  day  of 
the  term,  based  on  different  gfounds  from  the  motion  the 
overruling  of  which  was  sought  to  be  reviewed  by  appeal, 
and  it  seems  to  have  been  the  view  of  the  trial  court  that 
if  the  defendant  desired  to  review  its  action  in  refusing 
to  set  aside  the  judgment  and  grant  a  new  trial  an  appeal 
should  have  been  prosecuted  from  the  order  of  the  court  in 
overruling  the  first  motion,  and  for  that  reason  declined  to 
grant  an  appeal  from  the  order  overrulipg  the  second  mo- 
tion. Whether  the  court  erred  in  declining  to  grant  the 
defendant  an  appeal  from  its  second  order  overruling  the 
motion  to  set  aside  the  judgment  and  grant  a  new  trial  need 
not  be  now  determined,  as  the  entire  record  is  now  before 
us  for  review  upon  this  writ  of  error,  and  every  question 
has  been  raised  upon  this  record  which  could  have  been 
raised  by  the  defendant  had  an  appeal  from  said  order  been 
granted. 

It  is  next  contended  that  the  court  erred  in  rendering 
judgment  against  the  defendant,  as  it  is  said  the  plaintiff 
did  not  show  a  connected  chain  of  title  in  himself  from  the 
general  government  or  from  a  common  source  of  title  with 
the  defendant.  It  was  not  necessary  that  the  plaintiff  show 
a  connected  chain  of  title  in  himself  from  the  general  gov- 
ernment or  from  a  common  source  of  title  with  the  defend- 
ant, as  the  rule  is  well  settled  in  this  State  that  where  the 
purchaser  at  an  execution  sale  in  an  action  of  ejectment 
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against  the  defendant  in  execution  shows  a  valid  judgment 
and  execution  and  a  sheriff's  deed  to  himself,  he  has  estab- 
lished title  in  himself  to  whatever  title  the  defendant  had 
in  the  premises.  (Ferguson  v.  Miles,  3  Gilm.  358;  Hayes 
V.  Bernard,  38  111.  297;  Osgood  v.  Blackmore,  59  id.  261.) 
In  the  Ferguson  case,  on  page  365,  it  was  said :  "The  law 
is,  that  in  an  action  of  ejectment  instituted  by  the  purchaser 
at  a  sheriff's  sale  against  the  defendant  in  the  execution 
the  defendant  cannot  controvert  the  title.  The  plaintiff  is 
only  required  to  produce  the  judgment,  execution  and  sher- 
iff's deed."  In  Hayes  v.  Bernard,  supra,  on  page  301 :  "It 
is  the  general  rule,  when  a  defendant  in  execution,  when 
land  has  been  sold  thereunder,  is  sued  in  ejectment  by  the 
purchaser  under  the  execution  to  recover  the  possession,  he 
cannot  dispute  the  plaintiff's  title.  The  books  are  full  of 
cases  conceding  this  proposition.  (Ferguson  v.  Miles,  3 
Gilm.  358;  Jackson  ex  dent,  v.  Graham,  3  Caines,  188; 
Cheny  v.  Denn,  8  Blackford,  552.)  The  doctrine  of  all  the 
cases  on  this  point  is,  that  the  purchaser  comes  into  exactly 
such  estate  as  the  debtor  had,  and  if  it  was  a  tenancy  the 
plaintiff  will  be  tenant  also,  and  estopped  in  a  suit  by  the 
landlord  from  disputing  his  right,  in  the  same  manner  as 
the  original  tenant,  who  becomes  quasi  tenant  at  will  to  the 
purchaser."  In  Osgood  v.  Blackmore,  supra,  on  page  264: 
"It  is  believed  to  be  a  rule,  without  exception,  that  when  a 
plaintiff  in  ejectment  seeks  to  recover  land  against  the  de- 
fendant in  execution,  or  when  it  becomes  necessary  to  rely 
on  a  sheriff's  deed  as  a  link  in  his  chain  of  title,  he  is  only 
required  to  produce  a  judgment,  an  execution  thereon  and 
the  sheriff's  deed  for  the  premises.  This  rule  is  so  familiar 
that  it  requires  no  citation  of  authorities  in  its  support." 
See,  also,  Gould  v.  Hendrickson,  96  111.  599;  Anderson  v. 
Gray,  134  id.  550;  Keith  v.  Keith,  104  id.  397;  Woods 
V.  Soucy,  184  id.  568. 

It  is  finally  contended  that  the  sheriff's  sale  was  invalid 
because  the  sheriff  did  not  pay  to  the  defendant  $1000  as 
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and  for  her  homestead  in  said  premises  out  of  the  pi:oceeds  • 
of  said  sale.  The  statute  is  as  follows:  *ln  case  t^e. value 
of  the  premises  shall,  in  the  opinion  of  said  commissioners, 
be  more  than  $1000,  and  cannot  be  divided  as  is  provided 
for  in  this  act,  they  shall  make  and  sign  an  appraisal  of 
the  value  thereof,  and  deliver  the  same  to  the  officer,  who 
shall  deliver  a  copy  thereof  to  the  execution  debtor,  or  to 
someone  of  the  family  of  suitable  age  to  understand  the 
nature  thereof,  with  a  notice  thereto  attached  that  unless 
the  execution  debtor  shall  pay  to  said  officer  the  surplus 
over  and  above  $1000  on  the  amount  due  on  said  execu- 
tion, within  sixty  days  thereafter,  that  such  premises  will 
be  sold."  (Hurd's  Stat.  1909,  chap.  52,  sec.  11.)  "In  case 
such  surplus,  or  the  amount  due  on  said  execution,  shall 
not  be  paid  within  the  sixty  days,  the  officer  may  advertise 
and  sell  the  said  premises,  and  out  of  the  proceeds  of  such 
sale  pay  to  such  execution  debtor  the  said  sum  of  $1000, 
and  apply  the  balance  on  said  execution."  (Ibid.  sec.  12.) 
The  amount  was  paid  to  the  sheriff  by  the  plaintiff  with 
which  to  pay  the  defendant  for  her  homestead  right  in  the 
premises,  and  the  fact  that  the  defendant,  at  the  time  the 
ejectment  suit  was  commenced,  had  not  received  the  money 
would  not  defeat  the  sale  under  the  execution.  It  is  mani- 
fest from  the  terms  of  the  statute  the  duty  devolved  upon 
the  sheriff,  and  not  upon  the  plaintiff  in  execution,  to  pay 
to  the  execution  debtor  the  $1000  for  her  homestead,  and 
the  neglect  of  duty  by  the  sheriff  or  the  obstinacy  of  the 
defendant  in  refusing  to  accept  the  money  could  not  defeat 
the  sale  and  deprive  the  plaintiff  of  the  right  to  a  deed  to 
the  premises  which  would  entitle  him  to  possession. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Freem-an  Beemer,  Appellee,  vs.  Addie  M.  Beemer,  Exrx. 

Appellant. 

Opinion  Hied  December  21,  1911, 

1.  WiLi,s — what  evidence  not  sufficient  to  show  a  lack  of  testa- 
mentary capacity.  Evidence  on  the  part  of  the  contestant  in  a  will 
case  falls  short  of  showing  a  want  of  testamentary  capacity  where, 
at  the  most,  it  merely  discloses  that  the  testator  was  old  and  suf- 
fering from  a  cancer,  which  caused  him  extreme  suffering. 

2.  Same — fact  that  man  cries  from  pain  is  not  an  indication  of 
an  unsound  mind.  A  tendency  to  cry  as  the  result  of  little  or  no 
provocation  may  be  an  indication  of  mental  unsoundness  in  a  man, 
but  the  fact  that  a  man  cries  when  suffering  extreme  physical  pain 
is  not  an  indication  of  mental  weakness. 

3.  Same — what  circumstance  does  not  tend  to  show  a  want  of 
testamentary  capacity.  The  fact  that  the  testator  devised  to  a 
daughter  a  tract  of  land  he  had  contracted  to  sell  to  a  third  per- 
son is  not  evidence  of  mental  unsoundness  but  rather  the  reverse, 
as  it  shows  an  intention  to  give  the  daughter  the  land  if  the  pur- 
chaser did  not  fulfill  his  contract,  or  the  proceeds  thereof  if  the 
purchaser  fulfilled  his  contract  after  the  testator's  death. 

4.  Same — when  a  decree  setting  aside  will  on  verdict  of  jury 
must  he  reversed.  A  decree  setting  aside  a  will  upon  the  verdict 
of  a  jury  finding  that  the  testator  was  of  unsound  mind  must  be 
reversed,  where,  assuming  as  true  the  facts  testified  to  on  the  part 
of  the  contestant,  they  are  not  sufficient  to  overcome  the  undis- 
puted facts  proven  by  proponents  showing  testamentary  capacity. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  O.  E.  Heard,  Judge,  presiding. 

Charles  F.  Preston,  and  A.  H.  Hanneken,  for  ap- 
pellant. 

WiLUAM  H.  Winn,  and  Brooks  &  Brooks,  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellee,  Freeman  Beemer,  filed  his  bill  in  the  circuit 
court  of  Lee  county  to  set  aside  an  instrument  which  had 
been  probated  as  the  last  will  and  testament  of  his  father. 
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Henry  Beemer.  To  this  bill  the  executrix  and  the  remain- 
ing heirs-at-law  and  devisees  were  made  parties  defendant. 
Adelia  Argraves  defaulted,  a  guardian  ad  litem  was  ap- 
pointed for  the  infant  defendants,  and  all  the  remaining 
defendants  answered.  As  grounds  for  setting  aside  the  will 
the  bill  alleged  the  testamentary  incapacity  of  the  testator, 
and  undue  influence  on  the  part  of  the  widow  and  a  son 
who  was  the  chief  beneficiary  under  the  will.  At  the  close 
of  all  the  evidence  the  court  instructed  the  jury  that  there 
was  no  evidence  of  undue  influence,  and  that  they  should 
not  consider  the  testimony  offered  on  that  question  in  mak- 
ing up  their  verdict.  The  jury  found  that  the  testator  was 
not  of  sound  mind  and  memory  and  that  the  writing  of- 
fered in  evidence  was  not  his  last  will  and  testament,  and 
the  court  entered  a  decree  accordingly.  From  that  decree 
the  executrix  has  appealed. 

But  two  grounds  are  urged  for  reversal:  First,  that 
the  court  erred  in  giving  instruction  No.  3  on  behalf  of 
contestant  and  in  refusing  to  give  instructions  Nos.  2  and  3 
asked  on  behalf  of  proponents ;  and  second,  that  the  ver- 
dict of  the  jury  and  the  decree  of  the  court  are  against  the 
clear  weight  and  preponderance  of  the  evidence. 

Instruction  No.  3  given  on  behalf  of  contestant  is  in 
the  exact  language  of  an  instruction  approved  in  Dowie  v. 
Sutton,  227  111.  183,  and  there  designated  as  instruction  18, 
and  was  properly  given.  The  substance  of  instructions 
Nos.  2  and  3  asked  on  behalf  of  proponents  was  given  in 
other  instructions  in  the  series,  and  for  that  reason  were 
properly  refused. 

The  contention  that  the  verdict  and  decree  are  against 
the  clear  weight  and  preponderance  of  the  evidence  pre- 
sents a  serious  matter  for  consideration  and  will  necessitate 
a  discussion  of  the  evidence. 

Henry  Beemer,  the  testator,  died  March  12,  1910,  leav- 
ing surviving  him  his  widow,  Addie  Beemer,  the  executrix 
of  tlie  will,  and  his  four  children:     Freeman  Beemer,  the 
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appellee,  and  Adelia  Argraves,  children  of  a  former  wife, 
and  Lee  Beemer  and  Luella  Bradley,  children  of  Addie 
Beemer.  He  died  seized  of  201  acres  of  land  in  Wyoming 
township,  Lee  county,  Illinois,  worth  $30,000,  and  320  acres 
of  land  in  Deaf  Smith  county,  Texas,  (subject  to  a  con- 
tract of  sale  to  Franklin  Beemer,  a  brother,)  worth  $5000, 
and  about  $11,000  in  personal  property.  By  his  purported 
will  he  devised  to  his  wife  all  his  household  goods  and 
$5000,  stating  that  as  he  had  already  conveyed  to  her  320 
acres  of  land  in  Deaf  Smith  county,  Texas,  worth  $5000, 
he  deemed  that  to  be  a  suitable  and  adequate  provision  for 
her.  To  his  son  Lee  Beemer  he  devised  his  real  estate  in 
Lee  county  and  all  the  personal  property  thereon.  To  his 
son  Freeman,  and  to  his  daughters,  Adelia  and  Luella,  he 
bequeathed  the  sum  of  $1000  each,  and  to  his  daughter 
Luella  he  also  devised  the  320  acres  of  land  in  Deaf  Smith 
county,  Texas.  Of  the  residue  he  gave  to  his  wife  one- 
third  in  her  own  right  and  the  remaining  two-thirds  to  her 
as  trustee,  for  the  use  and  benefit  of  the  children  of  his 
daughters,  Adelia  and  Luella.  The  instrtmient  further  pro- 
vided that  in  case  any  of  his  devisees  or  legatees  brought 
suit  to  contest  his  will,  the  share  devised  or  bequeathed  to 
the  one  so  contesting  should  be  forfeited  and  he  or  she 
should  receive  nothing  from  the  estate.  The  will  named 
his  wife  and  his  son  Lee  as  the  executors.  The  son  hav- 
ing refused  to  qualify,  the  widow  is  acting  as  sole  execu- 
trix. The  instrument  was  dated  July  28,  1909.  At  the 
time  of  its  execution  Henry  Beemer  was  seventy-six  years 
of  age.  At  that  time  he  was  living  on  his  fann  in  Lee 
county  but  was  not  then  actively  engaged  in  farming,  the 
land  being  leased.  About  a  year  before  the  execution  of 
his  purported  will  he  became  afflicted  with  a  cancer  under 
his  tongue.  It  does  not  appear  that  he  consulted  any  phy- 
sician in  reference  to  his  ailment  until  some  time  in  the 
spring  of  1909,  when  the  disease  had  made  considerable 
progress.     He  seemed  to  be  loath  at  first  to  admit  that  it 
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was  a  cancer.  He  consulted  the  local  physician,  Dr.  A.  W. 
Chandler,  of  Compton,  who  treated  him  for  some  time.  He 
then  consulted  Dr.  F.  G.  Arter,  of  Chicago,  in  the  latter 
part  of  May,  1909,  who  treated  him  until  some  time  in 
August  following.  His  condition  from  the  first  seemed  to 
be  hopeless  so  far  as  the  prospect  of  a  cure  was  concerned, 
and  as  the  disease  progressed  the  testator  suffered  intense 
pain,  particularly  at  the  times  when  the  medicines  prescribed 
were  administered.  During  the  summer  of  1909  he  was 
able  to  be  up  and  about  the  place  as  usual,  went  to  Chicago 
on  two  or  three  different  occasions  while  taking  treatment 
with  Dr.  Arter,  and  went  to  Compton  and  Paw^  Paw,  in 
Lee  county,  at  various  times.  From  April  i,  1909,  up  un- 
til the  time  of  his  death,  being  the  period  covered  by  the 
testimony,  he  was  able  to,  and  did,  transact  such  business 
as  it  was  necessary  for  him  to  transact.  It  was  conceded 
by  contestant  that  prior  to  April  i,  1909,  Henry  Beemer 
was  of  sound  mind,  and  that  it  was  only  subsequent  to  that 
time  that  he  became  mentally  incapacitated. 

Thirty  witnesses  testified  on  behalf  of  proponents,  in- 
cluding two  of  the  attesting  witnesses,  and  each  of  them 
expressed  the  opinion  that  the  testator  was  of  sound  mind. 
One  of  the  attesting  witnesses,  Frank  Wheeler,  was  the 
assistant  cashier  of  the  State  Bank  of  Paw  Paw  and  had 
known  Henry  Beemer  twelve  or  fifteen  years.  The  other 
attesting  witness,  S.  W.  Camahan,  was  about  the  same  age 
as  the  testator  and  had  known  him  since  they  were  about 
twenty  years  of  age.  On  the  day  the  will  was  executed 
Beemer  went  to  the  bank  and  requested  Wheeler  to  go  to 
the  office  of  C.  F.  Preston,  the  attorney  who  drew  the  will, 
and  sign  as  a  witness.  He  met  Camahan  on  the  street  in 
Paw  Paw,  and  after  conversing  with  him  a  while,  and  hav- 
ing inquired  if  he  believed  thtit  he  (the  testator)  w-as  ca- 
pable of  transacting  his  own  business,  asked  him  to  attest 
the  will.  The  other  witnesses  consisted  of  the  two  physi- 
cians who  had  treated  him  for  cancer  since  April  i,  1909, 
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a  trained  nurse  in  Dr.  Chandler's  hospital  at  Compton,  two 
brothers  and  a  nephew  of  the  testator,  Dennis  Hirley  and 
his  wife,  with  whom  the  testator  had  boarded  while  in  Chi- 
cago taking  treatment  from  Dr.  Arter,  and  various  inti- 
mate friends  and  neighbors  who  had  known  him  from  five 
to  forty  years  prior  to  his  death.  All  of  these  witnesses 
had  seen  and  conversed  with  testator,  and  some  of  them 
very  frequently  after  April  i,  1909,  and  twelve  of  them 
had  business  transactions  with  him  after  that  time. 

H.  L.  Fordham,  cashier  of  the  First  National  Bank  of 
Compton,  testified  that  he  had  known  Beemer  all  his  life 
and  that  testator  had  deposited  money  in  his  bank.  During 
April  or  March  he  consulted  the  witness  in  regard  to  a 
contract  that  he  was  giving  a  real  estate  agent  to  sell  his 
land  in  Texas.  On  September  6,  at  testator's  request,  he 
prepared  a  bill  of  sale  whereby  his  personal  property  w^as 
conveyed  to  his  wife.  In  the  month  of  September  he  acted 
as  a  commissioner  appointed  by  the  county  court  to  take 
the  testimony  of  the  testator  on  a  petition  which  testator 
had  filed  to  perpetuate  his  testimony.  In  March,  1910,  he 
was  requested  to  go  to  testator's  home,  at  which  time  the 
testator  executed  a  release  of  a  mortgage  deed  which  he 
held  to  the  lands  of  appellee  in  the  State  of  Iowa.  At  that 
time  the  testator  and  appellee  settled  the  indebtedness  which 
the  mortgage  secured,  in  which  settlement  appellee  gave 
testator  a  check  and  his  note. for  $120.  The  check  was  de- 
livered to  witness  by  testator,  with  the  request  that  he  de- 
posit it  in  the  bank  and  make  out  a  certificate  of  deposit 
to  him. 

Dr.  A.  W.  Chandler  testified  that  he  had  been  a  prac- 
ticing physician  twenty  years,  during  all  of  which  time  he 
had  known  Henry  Beemer.  After  April  i,  1909,  Beemer 
came  to  his  office  to  consult  him  concerning  a  growth  in 
his  mouth,  which  witness  ascertained,  upon  examination, 
to  be  a  cancer,  and  which  testator  told  him  had  been  there 
for  a  year  previous  to  that  time.    His  pliysical  condition  at 
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that  time  was  very  good,  considering  his  age.  Testator 
came  to  his  office  for  treatment  every  two  or  three  days 
during  the  month  of  April.  Witness  saw  him  once  or  twice 
in  the  winter  previous  to  February  17,  and  he  saw  him  the 
last  time  on  that  date.  At  those  times  he  saw  him  at  his 
home.  When  he  first  saw  Beemer  the  cancer  was  so  en- 
larged that  it  involved  the  tongue,  cheek  and  the  glands, 
reaching  down  to  the  collar  bone.  At  that  time  it  had  not 
affected  him  very  much  physically.  That  condition  of  phy- 
sical strength  continued  about  the  same  until  some  time  in 
November,  when  he  began  to  show  the  result  of  failure  to 
assimilate  his  food.  When  witness  first  saw  him  he  told 
him  that  the  cancer  could  not  be  removed,  and  it  was  un- 
derstood in  their  talk  that  if  it  could  not  be  removed  it 
would  kill  him.  Witness  testified  that  at  the  times  he  saw 
him  since  April  i,  1909,  he  believed  him  to  be  of  sound 
mind. 

Dr.  F.  G.  Arter  testified  that  he  was  a  physician  located 
in  Chicago  and  was  a  cancer  specialist.  He  first  became 
acquainted  with  testator  in  May,  1909,  at  witness'  office  in 
Chicago.  At  that  time  he  had  a  conversation  with  him  con- 
cerning himself,  the  growth  in  his  mouth  and  his  general 
health,  and  made  an  examination  of  him  and  arranged  to 
give  him  treatment.  He  saw  him  next  on  May  27,  when 
he  returned  to  Chicago  and  stayed  for  seven  days.  During 
that  time  he  saw  him  every  day,  and  on  two  days  saw  him 
twice.  At  that  time  the  witness  examined  his  mouth  and 
tempered  his  medicine  because  the  medicine  used  produced 
pain,  and  he  had  to  ascertain  what  strength  of  medicine  the 
testator  could  bear.  After  he  left  on  June  3  he  returned 
in  a  week  or  ten  days  and  remained  a  few  days  at  that 
time.  He  next  saw  him  at  his  home  on  June  30,  where  the 
witness  remained  two  days.  He  treated  him  while  there, 
gave  him  medicine  and  examined  him.  He  saw  him  again, 
and  for  the  last  time,  on  the  6th  of  August.  His  physical 
condition  was  not  so  good  then  as  it  had  been,  but  it  was 
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not  very  bad  at  that  time.  Witness  conversed  with  testator 
each  time  he  saw  him.  In  the  first  interview  Beemer  con- 
tracted with  him  for  the  treatment  witness  was  to  give  him 
and  agreed  upon  what  witness  should  be  paid  for  his  ser- 
vices. On  all  occasions  witness  considered  him  of  sound 
mind,  but  testified  that  there  were  times  when  he  was  so 
worried  that  he  believed  he  was  temporarily  incapable  of 
transacting  business. 

Nearly  all  of  these  witnesses  testified  to  the  physical 
condition  of  Henry  Beemer  and  to  the  pain  which  he  was 
evidently  suffering  as  a  result  of  his  affliction,  and  all  of 
them  testify,  in  detail,  to  his  actions  and  to  conversations 
they  had  with  him. 

On  the  part  of  the. contestant  eight  witnesses  testified  on 
the  question  of  mental  capacity.  Linn  Argraves,  a  brother- 
in-law  of  Adelia  Argraves,  testified  that  he  was  thirty-six 
years  of  age  and  had  been  acquainted  with  Henry  Beemer 
all  his  life.  He  saw  testator  walking  around  on  the  depot 
platform  at  Compton  on  May  22,  1909,  and  he  went  over 
to  him  and  asked  how  he  was  feeling.  He  said  he  was 
feeling  poorly  and  was  going  to  Chicago  to  see  a  doctor. 
He  was  walking  around  and  holding  his  head  in  his  hands, 
and  witness  asked  him  to  sit  down  on  a  truck  with  him. 
where  they  talked  about  different  things.  On  being  asked 
by  witness  if  he  were  in  much  pain,  testator  said  that  at 
times  he  suffered  untold  agonies,  and  if  he  did  not  get  re- 
lief pretty  soon  it  would  kill  him  or  he  would  go  crazy. 
That  was  the  last  time  witness  ever  saw  him  to  speak  to 
him,  although  he  noticed  him  around  the  house  and  in  the 
yard  when  driving  by  his  place.  While  he  was  talking  with 
him  on  May  22  he  formed  an  opinion  that  his  mental  con- 
dition was  unsound.  On  cross-examination  he  stated  that 
testator  acted  like  a  man  who  was  suffering  so  much  pain 
that  he  did  not  know  what  he  was  doing,  and  that  he  told 
him  the  pain  was  caused  by  a  cancer  in  his  mouth. 
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Rinear  Miller,  a  brother  of  testator's  first  wife,  testi- 
fied that  he  had  known  him  intimately  since  1849.  He  vis- 
ited him  quite  often  after  April  i,  1909,  and  the  main 
conversation  he  had  with  him  about  his  condition  was  at 
testator's  home  in  the  first  week  of  June,  1909.  Witness 
sat  down  on  the  side  of  the  porch  and  testator  came  and 
sat  down  close  beside  him,  leaned  his  head  on  the  witness' 
shoulder,  and,  ccMnmencing  to  cry,  told  him  about  his  con- 
dition, and  said  that  the  cancer  was  paining  him  so  much 
that  It  was  going  to  drive  him  crazy  unless  he  could  get 
some  relief;  that  he  couldn't  do  anything  and  he  didn't 
know  anything,  and  he  could  not  endure  the  pain,  it  was  so 
great.  He  asked  testator  a  few  questions  about  his  busi- 
ness, and  was  told  that  his  business  was  all  settled  up.  He 
saw  him  two  or  three  times  after  that,  and  formed  the 
opinion  that  his  mental  condition  was  unsound. 

Millard  Beemer,  a  cousin  of  testator,  testified  that  he 
had  known  him  all  his  life,  and  lived  as  his  nearest  neigh- 
bor for  a  number  of  years  but  now  lived  in  Compton.  He 
saw  him  at  his  home  a  great  many  times  from  April  i,  1909, 
up  until  the  time  of  his  death,  and  each  time  he  was  there 
talked  with  him  about  his  physical  condition  and  about  the 
cancer.  Many  times  the  testator  would  hold  his  face  in 
his  hands  and  say  he  was  "awful  bad ;"  that  it  pained  him 
awfully;  that  if  it  did  not  get  better  soon  it  would  kill  him, 
and  that  he  was  nearly  crazy.  Sometimes  when  he  was 
talking  he  would  walk  the  floor  and  sometimes  he  would 
sit  down.  Witness  saw  him  cry  two  or  three  times  when 
he  was  talking  about  his  condition.  From  these  conversa- 
tions witness  testified  that  he  had  formed  an  opinion  as  to 
the  testator's  mental  condition,  and  that  he  believed  that  he 
was  at  times  of  unsound  and  at  times  of  sound  mind.  Wit- 
ness took  testator  and  his  wife  to  Paw  Paw  on  the  day  the 
will  was  executed,  but  could  not  say  whether  he  was  men- 
tally sound  or  not  on  that  day,  as  he  did  not  see  him  have 
any  of  his  spells. 
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Alvin  Beemer,  a  son  of  Millard  F.  Beemer,  testified  that 
he  was  living  on  the  farm  adjoining  Henry  Beemer's  place 
during  1909  and  1910.  After  April  i,  1909,  he  saw  the 
testator  frequently  and  talked  with  him.  He  had  seen  him 
hold  his  hand  to  his  head  and  say  the  cancer  hurt  him ;  that 
it  was  just  like  sticking  a  knife  into  him,  and  he  thought 
it  would  kill  him  or  he  would  go  crazy.  Witness  expressed 
the  opinion  that  at  times  he  was  of  sound  mind  and  at 
times  he  was  of  unsound  mind.  He  testified  that  he  had 
seen  the  testator  cry,  and  in  his  opinion  he  was  of  unsound 
mind  at  those  times.  On  cross-examination  witness  stated 
that  he  believed  testator  was  of  imsound  mind  only  when 
he  cried.  He  had  seen  him  cry  when  the  cancer  was  bleed- 
ing and  hurting  the  worst,  and  that  he  believed  he  was 
crying  because  of  the  pain  he  was  suffering.  At  other  times 
the  witness  believed  he  was  of  sound  mind.  He  transacted 
business  with  him  that  summer,  having  sold  him  some  straw 
and  bought  some  wood  from  him. 

Helen  Argraves,  the  mother-in-law  of  Adelia  Arg^aves, 
testified  that  she  was  a  cousin  of  Henry  Beemer  and  had 
known  him  all  her  life.  She  then  lived  in  Sterling  but  had 
lived  in  and  around  Compton  nine  years  before.  On  the 
23d  of  July,  1909,  she  saw  testator  in  his  home.  When 
she  stepped  into  the  house  he  arose  from  a  couch  on  which 
he  was  lying,  and  she  said,  "How  do  you  do,  Henry?"  and 
put  out  her  hand  to  shake  hands  with  him,  but  he  only 
stared  at  her.  The  witness  then  said,  "Don't  you  know 
me?"  and  he  made  no  reply,  and  when  she  said  she  had 
come  to  see  him  because  she  had  heard  he  was  sick,  he 
said,  "Why,  woman,  my  mouth  is  killing  me;  I  am  go- 
ing crazy;  I  don't  know  anything;  I  don't  neither  eat  or 
sleep,"  and  stood  there  for  a  few  minutes  saying  nothing 
more.  He  then  went  out  of  the  door  and  sat  down  on  the 
iJteps,  and  as  she  passed  him  when  she  departed  he  had  his 
hands  up  to  his  face  and  was  weeping.    From  what  he  said 
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and  did  on  that  occasion  she  formed  the  opinion  that  he 
was  of  unsound  mind. 

Stephen  Parker  testified  that  he  had  been  acquainted 
with  Henry  Beemer  three  or  four  years,  and  was  at  his 
place  in  September,  1909,  where  the  witness  and  his  father 
were  erecting  a  cement  building  for  Lee  Beemer.  He  was 
at  work  there  three  days  and  saw  testator  each  day.  Tes- 
tator said  the  building  would  have  been  different  if  he  was 
doing  it.  While  the  work  progressed  testator  would  some- 
times tell  them  that  they  didn't  use  enough  cement  in  the 
blocks,  and  sometimes  he  didn't  like  the  gravel.  One  day 
he  told  them  all  about  his  cancer.  He  said  it  hurt  him 
terribly  at  that  time,  and  felt  just  as  if  his  jaw  was  being 
pulled  off.  Witness  believed  he  was  of  unsound  mind  be- 
cause he  said  he  was  crazy  with  pain  and  cried  when  he 
was  suffering  pain.  He  first  formed  the  opinion  that  he 
was  of  unsound  mind  the  day  before  the  building  was  fin- 
ished, when  Beemer  got  into  an  argument  with  an  old  man 
working  there,  named  Klapper,  as  to  whether  he  had  at- 
tended Klapper's  wedding. 

William  Parker,  the  father  of  Stephen  Parker,  testified 
that  he  had  known  testator  for  forty  years.  In  Septem- 
ber, 1909,  he  was  at  the  testator's  place  assisting  his  son, 
Stephen,  in  laying  cement  blocks.  While  there  he  saw  tes- 
tator and  believed  him  to  be  of  unsound  mind.  He  based 
his  opinion  on  a  conversation  he  heard  between  testator  and 
Klapper.  Testator  had  said  to  Klapper,  "I  was  at  your 
wedding  one  time,"  and  Klapper  said,  "I  guess  not,"  and 
he  said,  "I  was  at  John  Miller's,  and  John  was  going  down 
and  I  went  with  him."  Klapper  said  that  was  not  true,  and 
testator  said  it  was. 

Frank  Miller,  a  son  of  Rinear  Miller  and  a  cousin  of 
appellee,  testified  that  he  had  lived  on  a  farm  near  Comp- 
ton  for  thirty-five  years  and  knew  Henry  Beemer  w^ell.  He 
saw  him  about  the  first  of  May,  1909,  at  the  Chandler  hos- 
pital and  talked  with  him  in  regard  to  his  trouble.    Testa- 
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tor  said  he  had  come  to  see  Dr.  Chandler  about  his  cancer; 
that  it  was  giving  him  a  great  deal  of  trouble,  and  that  he 
didn't  think  he  would  ever  get  well.  Witness  saw  him  also 
on  July  23  at  his  home  and  asked  him  how  he  was  feeling, 
and  he  said,  "Awful  bad,"  and,  **I  am  crazy  with  pain;  if 
I  don't  get  this  stopped  pretty  soon  it  will  kill  me."  He 
cried  at  that  time,  and  witness  formed  the  opinion  that  he 
was  of  unsound  mind.  On  cross-examination  he  stated  that 
he  talked  with  him  that  time  about  five  minutes,  and  he 
then  concluded  that  the  testator  was  of  unsound  mind,  and 
that  he  based  his  opinion  upon  that  conversation. 

The  theory  of  contestant  is,  that  as  the  disease  with 
which  Henry  Beemer  was  afflicted  progressed  it  gradually 
broke  him  down  physically  and  mentally,  so  that  on  April 
I,  1909,  and  subsequently,  he  was  so  imsound  mentally  that 
he  was  incapable  of  making  a  will.  The  actions  and  con- 
versations of  the  testator  described  and  detailed  by  each 
of  the  eight  witnesses  for  contestant,  and  upon  which  were 
based  the  opinions  that  he  was  of  unsound  mind,  were  all 
the  result  of  and  concerning  his  disease  and  physical  suffer- 
ing. It  is  evident  that  during  the  period  covered  by  the 
testimony  the  testator  was  greatly  afflicted  physically  and  at 
times  his  suffering  was  intense.  As  the  disease  progressed 
the  ravages  of  the  cancer  extended  to  the  exterior  of  the 
chin  and  throat,  so  that  it  became  necessary  to  apply  band- 
ages. From  the  time  that  he  first  consulted  Dr.  Chandler 
and  learned  that  the  disease  had  progressed  to  the  extent 
that  it  would  be  impossible  to  remove  the  cancer,  the  tes- 
tator knew  that  he  was  stricken  with  a  fatal  disease  and 
that  he  had  but  a  short  time  to  live.  It  is  but  natural  that 
this  knowledge  should  cause  anguish,  worry  and  mental  de- 
pression, and  it  is  evident  from  the  testimony  that  it  did 
so.  But  the  evidence  on  the  part  of  the  contestant  falls 
far  short  of  establishing  that  degree  of  mental  imsoundness 
which  creates  a  lack  of  testamentary  capacity.  The  most 
that  can  be  said  of  it  is,  that  it  disclosed  the  existence  of 
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extreme  physical  suffering,  disease  and  old  age.  In  order 
to  sustain  the  allegation  of  want  of  testamentary  capacity 
something  more  than  this  must  be  shown.  Waters  v.  IVa4- 
ers,  222  111.  26. 

Some  of  the  witnesses  testified  that  they  sometimes  saw 
the  testator  cry,  and  it  is  urged  that  this  is  an  indication 
of  mental  unsoundness  in  a  man.  That  is  true  when  it  is 
the  result  of  little  or  no  provocation  or  cause,  but  in  this 
case  there  is  no  evidence  that  testator  cried  or  showed  any 
signs  of  weakness  except  kt  the  times  when  he  was  suffer- 
ing intense  pain.  It  may  be  that  it  would  have  been  more 
admirable  had  he  borne  his  suffering  with  more  Spartan- 
like courage  and  fortitude,  but  it  would  certainly  be  un- 
reasonable to  say  because  he  gave  voice  to  his  physical  pain 
by  crying  out  and  shedding  tears  that  he  was  mentally  un- 
sound. 

It  is  urged  that  as  the  testator,  on  April  15,  1909,  con- 
tracted to  sell  his  real  etsate  in  Deaf  Smith  county,  Texas, 
to  his  brother,  Franklin,  and  executed  a  contract  of  sale 
whereby  he  bound  himself  to  convey  the  same  on  Novem- 
ber 15,  191 1,  upon  the  payment  of  the  purchase  price  there- 
in named,  and  that  he  afterwards,  on  July  28,  1909,  by  his 
will  devised  this  same  real  estate  to  his  daughter  Luella,  he 
did  not  have  the  capacity  to  understand  the  nature,  extent 
and  amount  of  his  property.  It  is  contended  that  this  de- 
vise is  an  indication  that  the  testator  could  not  remember 
the  contract  of  April  15,  1909.  If  any  importance  at  all  is 
to  be  attached  to  this  circumstance  it  might  well  be  argued 
that  it  was  an  indication  of  mental  soundness.  By  the  con- 
tract of  April  15  the  testator  merely  agreed  to  make  a  con- 
veyance of  this  land  to  his  brother  at  a  future  time  upon  the 
payment  of  the  purchase  price.  He  still  held  the  legal  title. 
If  the  purchaser  failed  to  comply  with  his  part  of  the  agree- 
ment the  land  remained  the  property  of  Henry  Beemer  if 
he  should  live,  and  if  the  failure  to  perform  should  occur 
after  his  death  the  title  then  passed  to  his  devisee.     Nor 
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would  the  daughter  Luella  be  a  mere  trustee  for  the  con- 
veyance of  the  legal  title  and  the  devise  to  her  be  an  empty 
one  in  case  Franklin  Beemer  should  perform  his  part  of  the 
contract  after  the  death  of  the  testator.  In  that  event  the 
proceeds  of  the  real  estate  devised  to  Luella  Bradley  subse- 
quently to  the  contract  of  sale  would  belong  to  her  under 
the  will.  (  Wright  v.  Mimhall,  72  111.  584 ;  Covey  v.  Dins- 
moor,  226  id.  438.)  By  this  devise  the  testator  made  it 
certain  that  in  the  event  the  purchaser  failed  to  perform, 
the  land  would  go  to  his  daughter,  and  in  the  event  the  con- 
tract was  fulfilled  and  the  purchase  price  paid  she  would 
then  receive  the  proceeds. 

There  is  no  evidence  in  the  record  which  discloses  the 
motive  of  the  testator  in  making  an  unequal  distribution 
of  his  property  among  his  children.  It  was  not  shown 
whether  this  was  on  account  of  advancements  theretofore 
made  to  the  son  and  daughter  of  his  divorced  wife,  who 
were  bequeathed  only  $1000  each,  or  for  other  reasons. 
Henry  Beemer,  if  he  w^as  of  soimd  mind,  had  the  right  to 
make  any  disposition  of  his  property  that  he  saw  fit.  If 
there  was  evidence  in  the  record  to  indicate  mental  un- 
soundness then  it  would  be  proper  to  take  into  considera- 
tion the  unequal  distribution  of  the  property,  but  imder  the 
state  of  this  record  the  fact  that  the  testator  did  make  an 
unequal  distribution  has  no  weight. 

During  the  time  covered  by  the  testimony,  from  April 
I,  1909,  until  the  time  of  his  death,  the  evidence  shows 
that  the  testator  transacted  business  and  apparently  gave 
his  personal  attention  to  his  business  affairs.  During  the 
summer  he  hoed  in  the  garden  and  did  other  work  about 
the  premises.  He  was  able  to  be  up  and  around  until 
shortly  before  his  death.  About  April  i  he  settled  with 
H.  W.  Steafbold  for  grain  which  he  had  sold  to  him.  On 
April  15  he  negotiated  with  his  brother,  Franklin,  for  the 
sale  of  the  Texas  land  and  executed  a  contract  of  sale. 
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During  that  spring  he  settled  with  Franklin  Beemer  for  his 
share  of  the  taxes  upon  a  tract  of  land  which  he  and  Frank- 
lin owned  jointly  and  upon  which  Franklin  had  paid  the 
taxes.  In  May  he  contracted  with  Mrs.  Hirley  for  his 
board  while  he  would  be  in  Chicago  taking  treatment  from 
Dr.  Arter,  and  at  the  same  time  contracted  with  Dr.  Arter 
in  reference  to  his  charges  for  the  treatment.  In  the  fall 
he  sold  hay  to  Harvey  L.  Rhoads.  During  the  summer  he 
went  to  the  blacksmith  shop  of  Ernest  Clemmons  and  had 
a  point  put  on  a  plow  shovel.  On  September  6  he  executed 
and  acknowledged  a  bill  of  sale  of  his  personal  property  on 
the  farm  to  his  wife.  On  November  19  he  had  his  tes- 
timony perpetuated  upon  his  own  petition.  During  the 
summer  he  purchased  straw  from  Alvin  Beemer,  and  on 
November  2  he  settled  with  him  for  the  rent  of  his  farm 
and  took  a  note  from  him  for  $215.  In  January,  1910,  he 
sold  Alvin  Beemer  some  wood.  On  March  4,  1910,  in  a 
settlement  which  was  conducted  personally  between  testa- 
tor and  appellee,  he  executed  a  release  of  a  mortgage  deed 
to  the  lands  of  appellee  in  the  State  of  Iowa.  In  the  set- 
tlement he  took  appellee's  note  for  $120  and  a  check  for 
the  balance  due,  which  he  gave  to  H.  L.  Fordham,  cajshier, 
with  directions  to  deposit  in  the  First  National  Bank  of 
Compton.  Each  of  the  persons  who  transacted  business 
with  him  testified  that  he  was  of  sound  mind,  with  the  ex- 
ception of  appellee,  who  was  an  incompetent  witness  and 
did  not  testify,  and  Alvin  Beemer,  who  says  that  at  times 
he  was  of  sound  mind  and  other  times  he  w^as  not. 

While  we  appreciate  fully  the  weight  which  should  be 
given  to  the  verdict  of  the  jury  and  the  decree  of  the  chan- 
cellor in  cases  of  this  kind,  we  regard  the  verdict  of  the 
jury  as  manifestly  against  the  clear  weight  of  the  evidence. 
Assuming  as  true  all  of  the  facts  testified  to  on  the  part  of 
contestant,  it  is  not  sufficient  to  overcome  the  undisputed 
facts  proven  by  the  proponents  of  the  will,  and  that  being 
s  5  2  —  3  0 
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true,  the  decree  must  be  reversed.    Graham  v.  Deuterman, 
244  III.  124. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  for  a  new  trial.  ^^^^^^^  ^^^  remanded. 


John  Heiting,  Appellee,  vs.  The  Chicago,  Rock  Island 
AND  Paci]?ic  Railwtay  COMPANY,  Appellant. 

Opinion  filed  December  21,  igii, 

1.  Railroads — a  city  may  pass  ordinance  requiring  fences  for 
protection  of  persons.  If  clause  26  of  section  i  of  article  5  of  the 
Cities  and  Villages  act  were  th^  only  authority  for  the  passage  by 
a  city  of  an  ordinance  requiring  railroad  companies  to  fence  their 
tracks  such  an  ordinance  would  have  to  be  construed  as  applying 
only  to  fences  for  the  purpose  of  turning  stock,  as  the  liability  im- 
posed by  such  clause  is  the  same  as  that  existing  under  the  gen- 
eral laws  of  the  State;  but  clause  27  of  the  same  section  supple- 
ments clause  26  and  authorizes  an  ordinance  requiring  a  fence  as 
a  protection  to  persons. 

2.  Same — when  an  ordinance  requiring  fences  is  intended  for 
the  protection  of  persons.  An  ordinance  containing  in  one  section 
provisions  with  reference  to  lighting  tracks,  the  speed  of  trains, 
the  erection,  maintenance  and  operation  of  gates,  bells  and  safety 
appliances  as  well  as  substantial  walls  or  fences,  but  containing 
no  provisions  as  to  cattle-guards,  cannot  be  construed  as  merely 
requiring  walls  or  fences  to  keep  stock  from  getting  on  the  track, 
but  must  be  construed  as  requiring  them  for  the  protection  of  per- 
sons as  well  as  property. 

3.  Negligence — when  neglect  to  maintain  fences  is  proximate 
cause  of  accident.  If  it  can  reasonably  be  concluded  from  the  evi- 
dence that  the  accident  would  not  probably  have  happened  except 
for  the  failure  of  a  railroad  company  to  fence  its  tracks,  it  fol- 
lows that  the  neglect  to  fence  is  the  proximate  cause  of  the  ac- 
cident, unless  some  other  disconnected  cause,  which  could  not  have 
been  foreseen  by  the  exercise  of  ordinary  care,  has  intervened. 

4.  Same — when  question  of  proximate  cause  is  for  the  jury.  If 
the  facts  and  circumstances  proven  are  such  that  men  of  ordinary 
judgment  might  reasonably  arrive  at  different  conclusions  as  to 
whether  the  presence  of  the  fence  which  the  defendant  railroad 
company  was  required  by  ordinance  to  erect  would  have  prevented 
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the  injury  to  the  plaintiff,  who  was  a  boy  ten  years  and  eight 
months  old,  the  question  is  one  which  must  be  submitted  to  the 
jury;  and  the  age  of  the  boy  is  one  of  the  circumstances  to  be 
considered  by  the  jury  in  determining  that  question. 

5.  Same — what  not  essential  to  render  negligent  act  the  proxi- 
mate cause  of  injury.  To  render  a  negligent  act  the  proximate 
cause  of  an  injury  it  is  not  essential  that  the  particular  injurious 
consequences  and  the  precise  manner  of  their, infliction  be  such  as 
could  have  reasonably  been  foreseen,  and  it  is  sufficient  if  the  con- 
sequences follow  in  unbroken  sequence,  without  any  intervening 
cause,  if  at  the  time  of  the  negligence  the  wrongdoer  might  by  the 
exercise  of  ordinary  care  have  foreseen  that  some  injury  might 
result  from  his  act. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding. 

M.  L.  Beu,,  for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Cook  county  rendered  a  judg;ment 
against  the  appellant  in  an  action  on  the  case  for  personal 
injuries.  The  Appellate  Court  affirmed  the  judgment  and 
granted  a  certificate  of  importance  and  appeal  to  this  court. 

The  appellant  offered  no  evidence  on  the  trial  but  asked 
the  court  to  instruct  the  jury  to  return  a  verdict  in  its  fa- 
vor. The  refusal  of  this  instruction  is  the  error  relied 
upon  for  reversal. 

The  place  where  the  injury  to  the  appellee  occurred  was 
in  the  city  of  Chicago,  and  the  negligence  charged  in  sev- 
eral counts  of  the  declaration  was  the  failure  of  the  ap- 
pellant to  maintain  fences  on  the  sides  of  its  railroad  in 
accordance  with  the  terms  of  the  city  ordinances,  of  which 
several  were  pleaded  in  different  counts  of  the  declaration. 
No  question  arises  out  of  the  difference  in  the  ordinances. 


Digitized  by  LjOOQ  IC 


468  Heiting  V,  C,  R.  I.  &  P.  Ry.  Co.  [252 IIL 

and  they  will  be  treated  as  if  all  the  provisions  of  the  vari- 
ous ordinances  were  parts  of  the  same  ordinance. 

The  appellant's  railroad  extended  south  and  south-west 
from  the  center  of  the  city  to  the  southern  limits,  and  at 
the  place  where  the  appellee  was  injured  there  were  four 
tracks.  The  road-bed  was  three  or  four  feet  above  the 
level  of  the  ground.  The  two  inside  tracks  were  passenger 
tracks,  and  were  a  foot  and  a  half  or  two  feet  higher  than 
the  outside  tracks.  On  each  side  of  the  right  of  way  was 
a  ditch  four  or  five  feet  wide,  outside  of  which,  on  either 
side  of  the  right  of  way,  was  a  fence,  consisting  of  posts 
with  four  or  five  strands  of  barbed  wire.  The  plaintiff 
was  a  boy  ten  years  and  eight  months  old  at  the  time  of 
the  accident  and  lived  with  his  parents  at  the  corner  of 
Ninety-sixth  and  Peoria  streets,  five  or  six  blocks  east  of 
the  railroad.  He  attended  school  at  the  corner  of  Ninety- 
ninth  and  Throop  streets,  one  block  west  of  the  railroad. 
Ninety-fifth  street  north  and  Ninety-seventh  street  south 
of  Ninety-sixth  street  were  opened  and  planked  across  the 
railroad.  Ninety-sixth  street  was  not  open  across  the  right 
of  way,  but  where  the  end  of  the  street  abutted  on  the 
right  of  way  the  fence  was  torn  down,  and  there  was  evi- 
dence tending  to  show  that  the  wire  and  at  least  two  of 
the  posts  were  gone.  On  the  day  of  his  injury  the  plaintiff 
attended  school  in  the  forenoon  and  w^ent  home  to  lunch  at 
noon.  With  several  other  boys  he  started  from  his  home 
at  about  a  quarter  of  one  to  go  back  to  school.  They  went 
west  on  Ninety-sixth  street,  intending  to  cross  the  railroad 
and  go  through  an  opening  which  was  in  the  fence  on  the 
w^est  side,  out  upon  Vincennes  road,  which  is  there  adja- 
cent to  and  parallel  with  the  railroad,  then  to  go  south  on 
Vincennes  road  to  Ninety-ninth  street  and  thence  west  to 
the  school  house.  Just  as  the  boys  got  upon  the  railroad  the 
school  bell  rang,  and  at  the  same  time  a  long  freight  train 
was  coming  from  the  north  on  the  west  track.  Seeing  that 
they  could  not  cross  in  front  of  the  train  they  began  to 
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run  south  along  the  track,  with  the  intention  of  reaching 
the  Ninety-seventh  street  crossing  before  the  train.  The 
plaintiff  was  running  along  the  west  end  of  the  ties  on 
the  west  passenger  track,  when  he  stepped  on  some  of  the 
coarse  gravel  with  which  the  track  was  ballasted  and  fell. 
He  rolled  down  under  the  train  and  his  foot  was  run  over 
and  had  to  be  amputated. 

The  ordinances  introduced  in  evidence  over  the  appel- 
lant's objection  required  the  railroad  company  to  construct 
on  each  side  of  its  tracks,  and  in  such  place  with  reference 
thereto  as  the  city  council  should  direct,  except  where  pub- 
lic streets  should  intersect  or  cross  the  same,  substantial 
walls  or  fences  of  such  material,  design,  proportion  and 
height  as  should  be  determined  and  approved  by  the  mayor 
and  commissioner  of  public  works,  and  to  erect  and  main- 
tain gates  and  signal  bells  and  other  safety  appliances,  op- 
erated from  towers  or  by  other  reliable  means  satisfactory 
to  the  mayor  and  commissioner  of  public  works,  for  the 
purpose  of  giving  due  and  timely  warning  of  the  approach 
of  trains.  The  speed  of  trains  was  limited  to  a  low  rate 
until  the  walls  or  fences  required  by  the  ordinances  should 
be  erected,  but  the  mayor  and  commissioner  of  public  works 
were  authorized  to  issue  a  permit  to  any  railroad  company 
to  operate  its  trains  at  higher  rates  of  speed  than  allowed 
by  the  ordinances  whenever  they  were  satisfied  that  such 
company  was  proceeding  as  rapidly  as  practicable  to  con- 
struct the  walls,  fences,  etc.,  as  required  by  the  ordinances. 
The  appellant  applied  for  and  obtained  such  a  permit,  and 
for  many  years  before  the  accident  availed  itself  of  the 
right  granted  to  railroad  companies  which  had  constructed 
the  walls,  fences,  etc.,  required  by  the  ordinances,  to  oper- 
ate its  trains  at  the  higher  rate  of  speed. 

Two  propositions  are  contended  for  by  the  appellant: 
that  the  ordinance  requiring  fences  was  not  intended  for 
the  protection  of  persons,  and  that  the  defect  in  the  fence 
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was  not  the  proximate  cause  of  the  plaintiff's  injuries.   The 
validity  of  the  ordinance  is  not  questioned. 

Paragraph  26  of  section  i  of  article  5  of  the  Cities  and 
Villages  act  authorizes  the  city  council  to  require  railroad 
companies  to  fence  their  tracks  and  to  construct  cattle- 
guards  and  street  crossings  within  the  corporate  limits,  and 
for  a  failure  to  comply  with  any  such  ordinance  imposes  up- 
on them  the  same  liability  for  all  damages  the  owner  of  cat- 
tle, horses  or  other  domestic  animals  may  sustain  by  reason 
of  injuries  thereto  while  on  the  railroad  track  as  is  imposed 
under  the  general  laws  of  the  State  in  relation  to  the  fenc- 
ing of  railrpads.  Paragraph  27  authgrizes  the  council  to 
require  railroad  companies  to  put  flagmen  at  railroad  cross- 
ings of  streets,  and  provide  protection  against  injury  to 
persons  and  property  in  the  use  of  such  railroads.  We  re- 
cently held  that  the  general  laws  of  the  State  relative  to 
the  fencing  of  railroads  did  not  impose  upon  a  railroad 
company  any  liability  for  the  death  of  a  child  going  upon 
the  track  from  an  adjacent  parallel  highway  by  reason  of 
the  railroad  company's  failure  to  erect  and  maintain  fences 
suitable  and  sufficient  to  prevent  stock  from  getting  on  its 
railroad,  as  required  by  section  i  of  the  act  in  relation 
to  fencing  and  operating  railroads.  (Bischof  v.  Illinois 
Southern  Railway  Co.  232  111.  446.)  Since  the  liability 
imposed  by  paragraph  26  cited  above  is  the  same  as  that 
existing  under  the  general  laws  of  the  State,  the  ordinance 
must  be  held  not  to  have  been  intended  for  the  protection 
of  persons,  if  the  only  authority  for  its  passage  is  to  be 
found  in  that  paragraph.  Paragraph  27,  however,  also 
deals  with  the  power  of  the  city  council  with  reference  to 
railroads,  and  supplements  the  provision  authorizing  it  to 
require  railroad  companies  to  fence  against  stock  by  au- 
thorizing it  also  to  provide  protection  against  injury  to 
persons  and  property  in  the  use  of  railroads.  The  pro- 
visions of  the  ordinance  for  the  construction  of  walls  or 
fences  were  such  as  would  tend  to  security  against  injury 
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to  persons  as  well  as  to  property,  and  if  paragraph  26  were 
not  in  the  statute  the  power  to  pass  the  ordinance  would 
be  amply  conferred  by  paragpraph  27.  The  ordinance  con- 
tains no  requirement  for  the  construction  of  cattle-guards, 
which  would  be  necessary  if  the  prevention  of  stock  get- 
ting on  the  railroad  were  the  purpose,  but  it  does  contain 
provisions  in  reference  to  lighting  the  track,  the  speed  of 
trains,  the  erection,  maintenance  and  operation  of  gates, 
bells  and  other  safety  appliances,  all  of  which  are  designed 
for  the  protection  of  persons  and  not  to  keep  stock  off  the 
track.  These  provisions  are  all  contained  in  a  single  sec- 
tion, and  it  requires  too  great  an  effort  of  the  imagination 
to  believe  either  that  all  these  provisions  were  intended  to 
keep  stock  off  the  track  and  not  to  apply  to  persons,  or 
that  the  requirements  in  regard  to  fences  applied  to  stock 
only  and  the  other  requirements  to  persons.  In  the  Bischof 
case  we  said  that  the  question  must  be  determined  by  what 
the  legislature  has  said,  and  the  legislature  having  fixed  as 
the  standard  the  erection  and  maintenance  of  a  fence  suit- 
able and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs  or 
other  stock  from  getting  on  the  railroad,  there  was  mani- 
festly no  requirement  for  a  fence  which  would  keep  chil- 
dren off.  That  standard  does  not  apply  to  an  ordinance 
clearly  intended  in  many  of  its  provisions  for  the  protec- 
tion of  persons  against  injury  from  the  operation  of  rail- 
roads in  the  city.  In  our  judgment  the  requirement  of 
fences,  as  well  as  the  other  provisions  of  the  ordinance, 
was  for  the  protection  of  persons  as  well  as  property. 

In  accordance  with  the  views  which  we  have  expressed 
in  regard  to  the  ordinance  the  negligence  of  the  defend- 
ant must  be  assumed,  and,  the  facts  being  undisputed,  the 
sole  remaining  question  is  whether  there  is  any  reasonable 
ground  for  saying  that  the  failure  to  fence  was  the  proxi- 
mate cause  of  the  plaintiff's  injury.  If  it  can  reasonably 
be  concluded  from  the  evidence  that  the  accident  would  not 
probably  have  happened  except  for  the  failure  of  the  ap- 
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pellant  to  fence  its  track,  then  it  follows  that  the  neglect 
to  fence  was  the  proximate  cause  of  the  accident,  unless 
some  other  disconnected  efficient  cause  which  could  not 
have  been  foreseen  by  the  exercise  of  ordinary  care  has  in- 
tervened. In  the  similar  case  of  Hayes  v.  Michigan  Central 
Railroad  Co,  iii  U.  S.  228,  the  court,  in  discussing  the 
very  question  now  under  consideration,  said:  "It  is  fur- 
ther argued  that  the  direction  of  the  court  below  was  right 
because  the  want  of  a  fence  could  not  reasonably  be  alleged 
as  the  cause  of  the  injury.  In  the  sense  of  an  efficient 
cause,  causa  catisans,  this  is  no  doubt  strictly  true;  but 
that  is  not  the  sense  in  which  the  law  uses  the  term  in  this 
connection.  The  question  is,  was  it  causa  sine  qua  non? — 
a  cause  which,  if  it  had  not  existed,  the  injury  would  not 
have  taken  place, — an  occasional  cause?  And  that  is  a 
question  of  fact,  unless  the  causal  connection  is  evidently 
not  proximate.  {Milwaukee  and  St.  Paul  Railroad  Co,  v. 
Kellogg,  94  U.  S.  469.)  The  rule  laid  down  by  Willes,  J., 
in  Daniel  v.  Metropolitan  Railroad  Co,  L.  R.  3  C.  P. 
216-222,  and  approved  by  the  Exchequer  Chamber  (L.  R. 
3  C.  P.  591,)  and  by  the  House  of  Lords,  (L.  R.  5  H.  L- 
45,)  was  this:  *It  is  necessary  for  the  plaintiff  to  estab- 
lish, by  evidence,  circumstances  from  which  it  may  fairly 
be  inferred  that  there  is  reasonable  probability  Jhat  the  ac- 
cident resulted  from  the  want  of  some  precaution  which 
the  defendants  might  and  ought  to  have  resorted  to.'  And 
in  the  case  of  Williams  v.  Great  Western  Railroad  Co, 
L.  R.  9  Exch.  157,  where  that  rule  was  applied  to  a  case 
similar  to  the  present,  it  was  said  (p.  162)  :  'There  are 
many  supposable  circumstances  under  which  the  accident 
may  have  happened  and  which  would  connect  the  accident 
with  the  neglect.  If  the  child  was  merely  wandering,  about 
and  he  had  met  with  a  stile  he  would  probably  have  been 
turned  back;  and  one,  at  least,  of  the  objects  for  which  a 
gate  or  stile  is  required  is  to  warn  people  of  what  is  be- 
fore them  and  to  make  them  pause  before  reaching  a  dan- 
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gerous  place  like  a  railroad.'  The  evidence  of  the  circum- 
stances showing  negligence  on  the  part  of  the  defendant, 
which  may  have  been  the  legal  cause  of  the  injury  to  the 
plaintiff,  according  to  the  rule  established  in  Railroad  Co, 
V.  Stout,  17  Wall.  657,  and  Randall  v.  Baltimore  and  Ohio 
Railrdad  Co,  109  U.  S.  478,  should  have  been  submitted 
to  the  jury." 

In  the  following  cases,  in  each  of  which  a  recovery  was 
sought  for  the  injury  or  death  of  a  child  who  went  upon  a 
railroad  track  not  fenced  as  required  by  law,  it  was  held  to 
be  a  question  of  fact,  to  be  determined  by  the  jury  accord- 
ing to  the  facts  and  circumstances  shown  by  the  evidence, 
whether  a  fence  constructed  as  required  by  law  would  have 
prevented  the  children  from  going  upon  the  tracks :  Keyser 
V.  Chicago  and  Grand  Trunk  Railway  Co.  56  Mich.  559; 
Ross  V.  St,  Paul  and  Duluth  Railway  Co,  68  Minn.  216; 
Ellington  v.  Great  Northern  Railway  Co.  96  id.  176;  Mat- 
tes V.  Great  Northern  Railway  Co,  95  id.  386.  In  all  these 
cases  the  child  injured  was  younger  than  the  appellee  here 
at  the  time  of  his  injury;  but  in  Baltimore  and  Potomac 
Railroad  Co.  v.  Cumberland,  176  U.  S.  232,  the  case  was 
held  to  have  been  properly  submitted  to  the  jury  although 
the  boy  injured  was  nearly  two  years  older  than  this  ap- 
pellee. The  age  of  the  child  injured  is,  of  course,  one  of 
the  circumstances  to  be  considered  by  the  jury  in  determin- 
ing the  question  of  proximate  cause.  The  question  of  con- 
tributory negligence,  as  expressly  stated  by  counsel  for  the 
appellant,  is  not  raised,  except  as  bearing  upon  the  question 
of  proximate  cause. 

The  case  of  F.esler  v.  Willmar  and  Sioux  Falls  Railway 
Co.  85  Minn.  252,  is  strongly  relied  upon  by  counsel  for 
the  appellant  as  controlling  this  case.  In  that  case  the 
court,  after  a  consideration  of  the  facts  shown  by  the  evi- 
dence, arrived  at  the  conclusion  that  the  absence  of  the 
fence  was  not  the  proximate  cause  of  the  injury.  No  two 
causes  are  precisely  alike.    In  cases  involving  quite  similar 
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facts  different  courts  have  arrived  at  opposite  conclusions. 
The  question  for  our  determination  is  whether  there  was 
any  evidence  requiring  the  submission  of  the  question  of 
proximate  cause  to  a  jury,  and  if  the  facts  are  such  that 
men  of  ordinary  judgment  may  arrive  at  different  conclu- 
sions as  to  whether  or  not  a  fence  would  probably  have 
prevented  the  accident,  then  the  condition  was  such  as  re- 
quired the  submission  of  the  case  to  the  jury. 

It  is  insisted  that  the  proximate  cause  of  the  accident 
was  the  appellee's  selection  of  the  ends  of  the  ties  next  the 
moving  train  as  a  place  to  run.  It  is  true  that  this  was 
the  voluntary  act  of  the  appellee,  but  it  was  not  an  inde- 
pendent intervening  cause  which  the  appellant  could  not 
have  anticipated.  On  the  contrary,  if  the  appellant  was 
negligent  in  failing  to  fence  its  track  as  required  by  the 
ordinance,  and  by  such  negligence  suffered  children  to  come 
upon  its  tracks,  it  might  by  the  exercise  of  reasonable  dili- 
gence have  anticipated  that  precisely  such  an  accident  would 
happen  as  did  happen.  It  is  not,  however,  essential  to  make 
a  negligent  act  the  proximate  cause  of  an  injury  that  the 
particular  injurious  consequences  and  the  precise  manner 
of  their  infliction  could  reasonably  have  been  foreseen.  If 
the  consequences  follow  in  unbroken  sequence  from  the 
wrong  to  the  injury,  without  any  intervening  efficient  cause, 
it  is  sufficient  if  at  the  time  of  the  negligence  the  wrong- 
doer might  by  the  exercise  of  ordinary  care  have  foreseen 
that  some  injury  might  result  from  the  negligence.  Illinois 
Central  Railroad  Co.  v.  Siler,  229  111.  390;  Ford  v.  Hine 
Bros.  Co.  237  id.  463. 

In  our  judgment  the  facts  were  such  as  to  require  the 
case  to  be  submitted  tp  the  jury,  and  the  motion  to  direct 
the  verdict  was  properly  denied.        j,,ag„tent  oMrmed. 
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The  City  o^  Moune,  Appellant,  vs.  Nelson  H.  GrEEne 
et  a/.  Appellees. 

Opinion  Hied  December  21,  ipu. 

1.  Eminent  domain — property  already  devoted  to  public  use 
cannot,  in  general,  be  condemned  for  different  public  use.  Prop- 
erty already  devoted  to  a  public  use  cannot  be  condemned  for  a 
different  public  use  unless  there  is  express  or  implied  statutory 
authority  therefor. 

2.  Same — grant  of  power  to  condemn  property  under  the  Lo- 
cal Improvement  act  is  general.  The  grant  of  power  to  a  city  to 
appropriate  property  under  the  Local  Improvement  act  is  general, 
and  the  same  rule  of  construction  is  applicable  to  it  as  applies  to 
the  general  grant  of  the  power  of  eminent  domain  to  railroad  cor- 
porations under  the  Railroads  act. 

3.  Special  assessments — a  city  has  no  power  to  take  land  of 
a  public  library  to  widen  street.  Neither  the  general  power  of  a 
city  to  open,  widen  or  alter  its  streets  or  other  public  grounds  nor 
the  power  to  appropriate  land  ynder  the  Local  Improvement  act 
authorizes  a  city,  for  the  purpose  of  widening  a  street,  to  take 
land  already  devoted  to  public  use  as  a  public  library. 

4.  Same — citizen  and  tax-payer  may  object  to  confirmation  of 
assessment  requiring  taking  of  land  of  public  library.  A  citizen 
and  tax-payer  of  the  city,  even  though  not  a  party  to  the  proceed- 
ing, may  appear  and  object  to  the  confirmation  of  a  special  as- 
sessment for  the  purpose  of  widening  a  street  by  taking  a  strip  of 
land  from  the  abutting  property,  which  includes  land  already  de- 
voted to  public  use  as  a  public  library,  the  title  to  which  is  held 
by  the  trustees  of  the  library,  who  are  not  objecting. 

5.  Same — when  petition  must  be  dismissed.  If  the  city  has  no 
power  to  take  a  portion  of  the  land  required  to  widen  a  street,  as 
provided  in  the  improvement  ordinance,  the  petition  must  be  dis- 
missed, regardless  of  any  power  the  city  may  have  to  provide  by 
another  ordinance  for  a  different  improvement. 

Appeai,  from  the  County  Court  of  Rock  Island  county ; 
the  Hon.  R.  W.  Olmsted,  Judge,  presiding. 

G.  A.  Shallberg,  City  Attorney,  (W.  R.  Moore,  of 
counsel,)  for  appellant. 

Peek  &  Dietz,  James  Johnston, *Frank  J.  Landee, 
and  W11.1.IAM  A.  Meese,  for  appellees. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  coimty  court 
of  Rock  Island  county  dismissing  a  petition  of  the  city  for 
a  local  improvement  by  special  assessment.  The  special  as- 
sessment was  for  the  purpose  of  improving  Fifth  avenue,  a 
street  of  said  city  running  east  and  west,  by  widening  it 
from  60  feet  to  70  feet  from  Fifteenth  street  to  Eighteenth 
street,  and  paving  it.  The  widening  was  proposed  to  be 
done  by  taking  a  strip  10  feet  wide  from  the  property  abut- 
ting upon  the  south  side  of  the  street.  The  Moline  Public 
Library  is  situated  at  the  south-east  comer  of  Fifth  ave- 
nue and  Seventeenth  street,  and  has  a  frontage  of  160  feet 
on  Fifth  avenue  and  extends  south  150  feet  to  an  alley. 
Ten  feet  of  the  library  property  was  proposed  lo  be  taken 
for  the  widening  of  the  street.  Upon  the  filing  of  the  peti- 
tion by  the  city,  commissioners  were  appointed,  as  provided 
by  section  14  of  the  Local  Improvement  act.  They  made 
a  report,  in  accordance  with  the  provisions  of  section  15. 
Appellees,  Nelson  H.  Greene  and  A.  A.  Crampton,  who 
were  not  the  owners  of  any  property  proposed  to  be  taken 
or  assessed  and  were  not  members  of  the  library  board  but 
were  residents  and  tax-players  of  said  city,  filed  objections. 
The  only  objection  necessary -to  be  referred  to  is,  that  the 
property  of  the  library  sought  to  be  taken  was  public  prop- 
erty already  devoted  to  a  public  use  and  could  not  be  con- 
demned or  taken  for  another  public  use.  This  objection 
was  sustained  and  the  petition  dismissed.  From  the  judg- 
ment sustaining  the  objection  and  dismissing  the  petition 
the  city  has  prosecuted  this  appeal. 

Appellant  contends  (i)  that  the  property  of  the  library 
was  subject  to  be  taken  for  the  purpose  of  widening  the 
street,  which  is  a  different  public  use  from  that  to  which 
it  is  now  devoted;  (2)  that  Greene  and  Crampton  had  no 
right  to  file  objections  to  the  taking  of  the  property;  and 
(3)  that  if  they  were  authorized  to  file  objections  and  the 
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property  could  not  be  taken,  it  was  error  to  dismiss  the 
petition  as  to  the  property  other  than  the  library  property. 

The  library  was  established  by  an  ordinance  adopted  in 
1892  in  accordance  with  the  provisions  of  the  statute.  The 
property  was  purchased  for  $10,000  and  the  money  to  pay 
for  it  was  raised  by  subscription.  The  deed  was  made  to 
the  board  of  directors  of  the  Moline  Public  Library  of 
Moline,  Illinois,  and  contained  no  conditions.  A  donation 
of  $40,000  was  made  by  Andrew  Carnegie  for  the  con- 
struction of  the  building. 

Conceding  that  the  legislature  has  power  to  authorize 
public  property  devoted  to  one  public  use  to  be  taken  and 
appropriated  to  a  different  use  for  the  public  benefit,  the 
question  here  for  decision  is,  has  the  legislature,  by  any  act 
adopted  by  it,  authorized  the  taking  of  the  library  property 
by  appellant?  The  library  is  a  public  library  and  the  land 
sought  to  be  taken  from  it  is  devoted  to  a  public  use.  The 
general  rule  is,  that  such  property  cannot  be  taken  and 
appropriated  to  another  and  different  use  unless  the  leg- 
islative intent  to  so  take  it  has  been  manifested  in  express 
terms  or  by  necessary  implication.  Chicago  and  Alton  Rail- 
road Co.  V.  City  of  Pontiac,  169  111.  155;  Chicago  and 
Northwestern  Raihvay  Co,  v.  City  of  Chicago,  151  id.  348; 
10  Am.  &  Eng.  Ency.  of  Law,  1094;    15  Cyc.  616. 

It  is  not  contended  by  appellant  that  express  authority  is 
found  in  any  legislative  act  to  take  the  property  here  sougjit 
to  be  taken,  but  it  is  insisted  such  authority  is  necessarily 
implied  from  the  seventh  clause  of  section  i  of  article  5 
of  the  Cities  and  Villages  act,  which  confers  power  upon 
the  municipal  authorities  "to  lay  out,  to  establish,  open, 
alter,  widen,  extend,  grade,  pave  or  otherwise  improve 
streets,  alleys,  avenues,  sidewalks,  wharves,  parks  and  pub- 
lic grounds,  and  vacate  the  same."  In  Chicago  and  North- 
zvestem  Railway  Co.  v.  City  of  Chicago,  supra,  the  right 
of  the  city  to  extend  streets  across  the  right  of  way  of  the 
railroad  company  was  denied  by  the  company.    The  court 
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held  that  the  clause  of  the  Cities  and  Villages  act  above 
quoted  did  not  authorize  the  taking  of  property  already  de- 
voted to  a  public  use,  but  that  the  89th  clause  of  section  i 
of  article  5  did  authorize  the  city  to  extend  its  streets  across 
the  railroad  right  of  way  and  tracks.  That  clause  confers 
power  upon  the  city  to  extend,  by  condemnation  or  other- 
wise, any  street,  alley  or  highway  over  or  across  any  rail- 
road track,  right  of  way  or  land  of  any  railroad  company 
within  the  corporate  limits.  Section  17  of  the  chapter  on 
railroads  confers  power  upon  railroad  corporations  to  take, 
by  condemnation,  property  necessary  to  the  building^  oper- 
ating or  running  of  its  road,  but  in  Illiftois  Central  Rail- 
road Co.  V.  Chicago,  Burlington  and  Northern  Railroad  Co. 
122  111.  473,  it  was  held  that  this  general  grant  of  power 
to  railroad  corporations  to  take  real  estate  for  railroad  pur- 
poses was  not  intended  to  extend  to  property  already  ap- 
plied to  a  public  use.  In  that  case  the  Chicago,  Burlington 
and  Northern  Railroad  Company  sought  to  condemn  for 
railroad  purposes  land  belonging  to  the  Illinois  Central 
Railroad  Company  running  longitudinally  with  and  consti- 
tuting a  part  of  that  company's  right  of  way.  The  court 
held  this  was  imauthorized,  and  said:  "That  the  legisla- 
ture of  the  State  might,  subject  to  the  conditions  imposed 
by  the  constitution,  take  the  property  for  the  purposes  in 
question  we  have  no  doubt.  And  we  think  it  equally  clear 
that  the  legislature  might,  by  a  general  law  manifesting 
such  intention,  authorize  one  railroad  company  to  condemn 
a  part  of  the  right  of  way  of  another  to  the  extent  and  for 
the  uses  proposed  in  this  case,  but  without  such  legisla- 
tive authority  or  enabling  act  it  is  manifest  the  taking  of 
it  would  be  unauthorized." 

Appellant  cites  numerous  cases  where  the  right  of  one 
railroad  corporation  to  cross  the  right  of  way  and  tracks 
of  another  railroad  corporation  and  to  condemn  the  prop- 
erty for  such  crossing  has  been  sustained.  But  those  deci- 
sions have  been  based  upon  the  express  authority  conferred 
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upon  railroad  corporations  by  clause  6  of  section  19  of 
chapter  114  of  the  Revised  Statutes.  Power  is  also  given 
cities  by  the  Local  Improvement  act  to  take  private  prop- 
erty for  the  purpose  of  local  improvements,  but  no  au- 
thority is  given,  a^  we  construe  the  act,  to  take  property 
already  devoted  to  a  public  use  and  apply  it  to  a  different 
use.  The  grant  of  power  to  take  property  by  the  Local  Im- 
provement act  is  general,  and  the  same  rule  of  construction 
is  applicable  to  it  that  applies  to  the  general  grant  of  power 
to  railroad  corporations  under  the  Railroad  act. 

Cases  are  cited  by  appellant  from  other  jurisdictions 
where  a  general  grant  of  power  to  t^e  property  has  been 
construed  to  authorize  an  appropriation  of  property  de- 
voted to  a  public  use  to  another  use  when  it  does  not  es- 
sentially interfere  with  the  public  use  to  which  the  property 
is  already  devoted.  But  those  cases,  we  think,  can  have  no 
application  to  this  case,  for  the  reason  that  it  is  proposed 
to  take  the  land  from  the  library  and  devote  it  to  a  use 
that  w^ill  prohibit  the  library  hereafter  from  any  use  of  or 
control  over  it. 

Appellant  argues  that  taking  ten  feet  of  land  will  not 
destroy  the  library ;  that  it  will  still  have  sufficient  ground 
for  carrying  out  the  purposes  for  which  it  was  established. 
The  case  must  be  controlled  by  legal  principles  and  not  by 
considering  the  practical  effect  of  allowing  the  taking  of 
the  land  in  this  particular  case.  If  it  is  held  appellant  has 
authority  to  take  part  of  the  property,  it  would  necessarily 
require  holding  that  all  of  the  property  could  be  taken  by 
virtue  of  the  same  authority,  if  that  were  sought  to  be  done. 
Our  conclusion  upon  this  branch  of  the  case  is,  that  no 
authority  exists  in  appellant  to  take  the  property  of  the 
library  for  the  purpose  of  devoting  it  to  a  public  street. 

Appellant  contends  no  one  could  be  heard  to  object  ex- 
cept owners  of  or  parties  having  some  interest  in  the  land 
sought  to  be  taken;  that  the  title  to  the  property  of  the 
Moline  Public  Library  is  in  the  board  of  directors,  and  that 
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they,  alone,  are  authorized  to  object  to  the  takhig  of  its 
land.  On  this  ground  it  is  urged  that  the  county  court 
erred  in  overruling  the  appellant's  motion  to  strike  the  ob- 
jections from  the  files  and  that  the  judgment  should  be 
reversed  for  that  reason,  even  though  it  be  held  that  the 
appellant  had  no  authority  to  condemn  the  land.  Section  20 
of  the  Local  Improvement  act  requires  that  every  person 
named  in  the  commissioners'  report  as  an  owner  of  prop- 
erty to  be  taken  or  damaged,  and  every  person  who  shall 
be  named  in  the  report  as  an  occupant  of  any  such  parcel 
of  land,  shall  be  made  defendant  to  the  proceeding;  also 
"all  other  persons  having  or  claiming  interests  in  any  of 
said  premises  shall  be  described  and  designated  as  *all  whom 
it  may  concern,'  and  by  that  description  shall  be  made  de- 
fendants." The  act  further  provides  for  notice  to  defend- 
ants and  an  opportunity  for  them  to  be  heard.  The  object 
of  the  legislature  clearly  was  to  provide  for  notice  to  every 
owner  and  party  interested  in  the  land  to  be  taken,  of  the 
proceeding  and  to  afford  them  an  opportunity  to  be  heard. 
The  legal  title  to  the  library  property  is  in  the  library  board 
but  it  is  held  by  them  in  trust  for  the  inhabitants  of  the 
city,  the  use  of  the  library  arid  property  to  be  forever  free 
to  said  inhabitants.  The  inhabitants  of  the  city  are  the  real 
parties  in  interest,  for  whose  benefit  the  title  is  held  in  trust 
by  the  board  of  directors.  It  has  been  repeatedly  held  that 
any  tax-payer  of  a  city  may  enjoin  the  incurring  of  illegal 
indebtedness  or  the  misapplication  of  public  money.  (Mc- 
Cord  v.  Pike,  121  111.  288;  Wright  v.  Bishop,  88  id.  302; 
Chestnutwood  v.  Hood,  68  id.  132;  Jackson  v.  N orris,  72 
id.  364;  City  of  Springfield  v.  Edwards,  84  id.  626.)  If 
the  appellant  has  no  right  to  condemn  the  property  of  the 
library  for  the  purpose  for  which  it  is  here  sought  to  be 
condemned,  and  if  appellees,  as  tax-payers  and  two  of  the 
cestuis  que  triistent  for  whose  benefit  the  property  is  held, 
would  have  the  right,  by  injunction,  to  prevent  the  illegal 
appropriation  of  the  property,  it  would  seem  illogical  to 
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hold  that  they  have  no  such  interest  as  would  entitle  them 
to  be  heard  in  the  proceeding  to  take  the  property,  but 
would  be  entitled  to  a  hearing  in  another  and  different 
forum  upon  the  same  question  and  for  the  same  purpose. 
In  other  words,  if  appellees  might  have  enjoined  the  tak- 
ing of  the  land  by  application  to  a  court  of  equity,  we  see 
no  valid  reason  for  holding  that  to  be  their  only  remedy 
when  the  same  result  might  be  accomplished  by  objections 
in  the  county  court.  As  inhabitants  and  tax-payers  of  the 
city,  for  whose  use  and  benefit  the  library  was  established 
and  the  title  to  it  held  in  trust,  they  were  interested  and 
concerned  in  the  preservation  of  the  property  for  the  pur- 
poses to  which  it  was  devoted.  In  our  opinion  the  court 
did  not  err  in  entertaining  the  objections  and  overruling 
appellant's  motion  to  strike  them. 

It  is  also  urged  that  the  court  erred  in  dismissing  the 
petition.  The  appellant  contends  that  even  if  the  ordinance 
was  void  and  the  proceeding  unauthorized  in  so  far  as  the 
taking  of  the  library  property  was  concerned,  that  did  not 
justify  dismissing  the  petition  as  to  the  whole  improve- 
ment but  it  should  have  been  dismissed  only  as  to  the  library 
property.  The  principle  sought  to  be  applied  by  appellant 
is,  that  if  a  provision  of  an  ordinance  relating  to  one  subject 
be  void  and  as  to  another  it  be  valid,  unless  the  two  are 
necessarily  and  inseparably  connected  the  valid  provision  of 
the  ordinance  may  be  enforced  and  the  invalid  provision 
disregarded.  We  do  not  think  that  principle  applicable  to 
this  case.  The  taking  of  the  library  property  was  an  es- 
sential part  of  the  contemplated  improvement  by  widen- 
ing the  street  for  a  distance  of  three  blocks.  Whether  the 
city  might,  by  an  ordinance  and  proceedings  thereunder, 
have  widened  the  street  from  Fifteenth  street  to  Eighteenth 
street  except  where  the  street  abutted  upon  the  library  prop- 
erty, if  the  ordinance  had  so  provided,  is  not  the  question 
to  be  decided.  The  ordinance  was  for  improving  the  street 
by  widening  it  from  Fifteenth  street  to  Eighteenth  street. 
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This  required  taking  a  strip  of  land  belonging  to  the  li- 
brary abutting  upon  the  street  a  distance  of  i6o  feet.  If 
this  could  not  be  taken,  then  the  contemplated  improvement 
by  widening  the  street  from  Fifteenth  street  to  Eighteenth 
street  must  fail.  This  conclusion  is  not  based  upon  the 
ground  that  it  would  not  be  a  public  benefit  to  widen  the 
street  a  part  of  the  distance  and  leave  it  its  present  width 
a  part  of  the  distance, — for  that  is  probably  not  a  judicial 
question, — ^but  it  is  based  upon  the  ground  that  widening 
the  street  where  it  abuts  upon  the  library  property  is  an  es- 
sential and  material  part  of  the  improvement  and  its  omis- 
sion necessarily  destroys  the  proposed  improvement.  City 
of  Chicago  v.  Hill,  251  111.  502. 

The  judgment  of  the  county  court  is  affirmed.    • 

Judgment  Mrmed. 


The  People  ex  rel.  John  A.  Bingham,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  December  21,  ipii. 

1.  Taxes — item  of  a  county  tax  levy  described  cu  "to  revenue*' 
is  too  indefinite.  An  item  of  a  county  tax  levy  described  as  "to 
revenue,  $5000,"  is  too  indefinite  and  uncertain  to  comply  with  the 
provision  of  tHe  statute  requiring  the  purposes  for  which  taxes  are 
levied  by  a  county  to  be  specified. 

2.  Same — effect  where  town  clerk's  certificate  of  levy  is  for 
"all  town  purposes,"  Upon  application  for  judgment  and  order 
of  sale,  where  the  record  of  the  town  meeting  is  introduced  and 
shows  the  town  tax  levy  to  have  been  made  for  lawful  purposes 
and  designates  the  amount  levied  for  each  purpose,  the  tax  should 
be  sustained  even  though  the  certificate  of  the  town  clerk  merely 
states  that  the  tax  was  levied  "for  all  town  purposes." 

3.  Same — when  tax  levy  for  road  and  ditch  damages  is  invalid. 
A  tax  levy  "to  liquidate  road  and  ditch  damages"  is  invalid,  where 
it  is  shown  by  the  testimony  of  the  highway  commissioners  that 
no  such  damages  had  been  agreed  upon,  allowed  or  awarded  un- 
der section  15  of  the  Roads  and  Bridges  act 
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Appeai.  from  the  County  Court  of  Jo  Daviess  county ; 
the  Hon.  John  C.  Boevers,  Judge,  presiding. 

HoDSON  &  Campbei.i<,  (J.  A.  CoNNEUv,  of  coimsel,) 
for  appellant. 

Frank  T.  Sheean,  State's  Attorney,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  appeal  is  prosecuted  by  appellant  from  a  judgment 
of  the  county  court  of  Jo  Daviess  county  against  it  for  cer- 
tain taxes  levied  and  extended  against  its  property.  The 
questions  raised  by  this  appeal  in  appellant's  brief  are,  the 
correctness  of  the  judgment  of  the  county  court  in  over- 
ruling the  appellant's  objection  to  the  validity  of  the  levy 
of  $5000  of  the  county  tax,  overruling  its  objection  to  the 
validity  of  the  town  tax  for  the  tov^n  'of  Rice,  and  over- 
ruling its  objection  to  a  part  of  the  road  and  bridge  tax 
for  the  town  of  Hanover. 

The  county  board  levied  $60,000  for  county  purposes 
and  specifically  named  the  purposes  for  which  the  amount 
was  levied.  Among  the  purposes  specified  is  "to  revenue, 
$5000."  The  objection  to  this  tax  was,  that  it  is  not  a  suf- 
ficient compliance  with  the  statute  requiring  the  purposes 
for  which  the  tax  was  levied  to  be  designated.  We  think, 
under  the  authority  of  People  v.  Cleveland,  Cincinnati,  Chi- 
cago and  St  Louis  Railway  Co.  231  111.  209,  and  People  v. 
Illinois  and  Indiana  Railroad  Co.  231  id.  377,  and  cases 
cited  therein,  this  objection  should  have  been  sustained. 

The  fourth  objection  filed  in  the  court  below  by  appel- 
lant was  to  the  town  tax  of  five  different  townships,  but 
the  court's  ruling  upon  said  objections  is  questioned  as  to 
the  town  tax  for  only  the  town  of  Rice.  Appellant,  in  stat- 
ing the  questions  it  desires  this  court  to  consider,  mentions 
"the  fourth  objection,  wherein  appellant  objects  to  the  town 
tax  of  Rice  on  the  ground  that  the  levy  for  *town  purposes' 
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is  improper,"  and  refers  to  no  other  town  tax.  The  certi- 
ficate of  the  town  clerk  of  the  town  of  Rice  recited  that 
the  sum  of  $ioo  was  required  to  be  raised  "for  all  town 
purposes."  All  the  authorities  hold  that  the  levy  for  town 
taxes  must  be  for  the  purposes  for  which  a  town  tax  is 
authorized  to  be  levied,  and  if  for  more  than  one  purpose 
the  record  must  show  the  amount  levied  for  each  purpose. 
We  are  of  opinion,  however,  that  the  purposes  for  which 
the  levy  was  made  need  not  be  shown  by  the  town  clerk's 
certificate  in  order  to  make  the  tax  valid.  Upon  applica- 
tion for  judgment,  where  the  record  of  the  town  meeting 
is  introduced  and  shows  the  levy  to  have  been  made  for 
lawful  purposes  and  designates  the  amount  levied  for  each 
purpose,  the  tax  should  be  sustained,  even  if  the  certificate 
of  the  town  clerk  merely  shows  the  tax  was  levied  for 
town  purposes.  Here  the  appellee  introduced  the  record  of 
the  town  meeting,  which  specified  that  $75  was  levied  for 
compensation  of  town  officers  and  $25  for  contingent  ex- 
penses, making  a  total  of  $100,  and  the  town  clerk  was  au- 
thorized to  certify  the  same  to  the  county  clerk  as  a  town 
tax  levy.  This,  we  think,  was  sufficient  and  justified  the 
county  court  in  overruling  appellant's  objection  to  this  tax. 
The  objection  to  the  road  and  bridge  tax  of  the  town  of 
Hanover,  as  stated  in  the  abstract,  is,  that  thirty-six  cents 
on  the  $100  was  extended  under  a  levy  made  under  sec- 
tion 13  of  the  Road  and  Bridge  act  and  twenty  cents  addi- 
tional under  section  15  of  said  act,  "to  liquidate  road  and 
ditch  damages."  The  objection  is  made  to  the  twenty  cents 
levy  under  section  15.  Section  15  of  the  Road  and  Bridge 
act  authorizes  a  levy  of  twenty  cents  on  the  $100  "when 
damages  have  been  agreed  upon,  allowed  or  awarded  for 
laying  out,  widening,  altering  or  vacating  roads  or  for 
ditching  to  drain  roads,"  for  the  purpose  of  paying  such 
damages.  Neither  the  certificate  of  the  commissioners  nor 
the  clerk's  record  shows  that  any  damages  had  been  agreed 
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upon,  allowed  or  awarded  for  any  of  those  purposes.  It 
is  clearly  shown  by  the  testimony  of  one  of  the  com- 
missioners who  made  the  levy  that  no  damages  had  been 
agreed  upon,  allowed  or  awarded  imder  section  15.  The 
levy  under  that  section  was  therefore  invalid,  and  the  court 
erred  in  not  so  holding  and  sustaining  appellant's  objection 
to  judgment  for  that  tax.  People  v.  Cairo,  Vincennes  and 
Chicago  Railway  Co,  {ante,  p.  395.) 

Appellant  has  argued  in  its  brief  that  the  tax  in  the 
town  of  East  Galena  was  extended  at  a  rate  in  excess  of 
that  allowed  by  law.  The  third  objection  of  appellant  is 
"to  the  tax  mentioned  in  paragraphs  i  and  2  of  this  de- 
fense, on  the  ground  that  the  rate  extended  is  in  excess  of 
the  rate  authorized  when  reduced  under  the  requirements 
of  the  statute,  and  the  same  is  excessive,  as  shown  by  the 
amount  of  the  tax  and  the  rates  as  extended  by  the  county 
clerk."  Paragraph  i  referred  to  is  an  objection  to  the  levy 
of  $4000  for  "court  house  and  jail."  Paragraph  2  is  an 
objection  to  the  levy  of  $5000  for  "revenue"  and  $11,000 
for  "miscellaneous."  The  county  court  sustained  the  objec- 
tions to  the  levy  for  "court  house  and  jail"  and  also  the 
levy  for  "miscellaneous."  Its  objection  to  the  levy  of  $5000 
for  "revenue"  was  overruled  by  the  county  court,  but  as  we 
hold  that  it  should  also  have  sustained  the  objection  to  that 
levy,  it  will  be  unnecessary  to  further  consider  the  question 
as  to  the  extension  of  taxes  for  these  purposes. 

The  only  reference  to  any  other  tax  in  this  township  to 
which  the  objection  is  made  that  it  was  illegally  extended 
at  a  rate  in  excess  of  that  allowed  by  law,  is  to  the  road 
and  bridge  tax  contained  in  the  sixth  objection.  This  ob- 
jection was  also  sustained  by  the  county  court.  As  there 
are  no  specific  objections  made  to  any  other  tax  in  this 
township  we  will  not  consider  the  question  whether  any  has 
been  illegally  extended. 

The  judgment  of  the  county  court  in  overruling  the  ob- 
jections to  the  $5000  county  tax  for  "revenue"  and  the 
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road  and  bridge  tax  of  the  town  of  Hanover  levied  under 
section  15  is  reversed  and  in  all  other  respects  it  is  affirmed 
and  the  cause  remanded  to  the  county  court,  with  direc- 
tions to  enter  judgment  in  accordance  with  the  views  here- 
in expressed. 

Reversed  and  remanded,  with  directions. 


The  Peopi^e  ex  rel.  Charles  S.  Tyler,  County  Collector, 
Appellee,  vs.  George  ScheiflEy,  Appellant. 

Opinion  filed  December  21,  ipii, 

1.  Taxes — farm  may  lie  in  more  than  one  township  or  county. 
A  farm  may  consist  of  any  number  of  acres  in  fields  or  govern- 
ment subdivisions,  and  may  lie  in  one  township  or  county  or  in 
more  than  one;  but  the  mere  fact  that  different  tracts  of  land 
owned  by  the  same  person  are  managed  together  as  parts  of  one 
system,  for  stock  or  grain  raising,  does  not  necessarily  make  them 
a  single  farm. 

2.  Same — when  personal  property  on  farm  is  to  be  listed  where 
the  farm  lies,  Whert  the  owner  of  live  stock  or  other  personal 
property  connected  with  a  farm  does  not  reside  on  the  farm,  such 
property  is  to  be  listed  and  assessed  where  the  farm  is  situated. 

3.  Same — rule  where  tracts  in  different  counties  are  managed 
as  one  farm.  Where  a  single  tract  of  land  comprising  a  farm  lies 
partly  in  one  county  and  partly  in  another,  the  personal  property 
is  to  be  listed  and  assessed  in  the  county  where  the  part  of  the 
farm  on  which  the  owner  resides  is  situated;  but  personal  prop- 
erty on  another  of  his  tracts  of  land  in  the  other  county,  lying 
several  miles  from  the  home  farm  and  having  separate  farm  build- 
ings, must  be  listed  and  assessed  where  such  land  is  located,  even 
though  it  is  managed  with  the  home  farm  as  one  system. 

4.  Same — what  is  valid  objection  to  jurisdiction  unless  waived. 
On  application  for  judgment  and  order  of  sale  for  taxes,  an  ob- 
jection that  no  copy  of  the  paper  containing  the  delinquent  list 
was  filed  and  presented  to  the  court  at  the  time  the  judgment  was 
prayed  for  is  a  valid  objection  to  the  jurisdiction  of  the  court; 
but  such  an  objection  is  waived  by  appearing  and  urging  general 
objections  going  to  the  merits. 
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5.  Same — statute  must  be  followed  in  order  to  charge  personal 
property  tax  upon  land.  The  Revenue  law  expressly  provides  that 
personal  property  taxes  shall  not  be  charged  against  real  estate 
except  in  case  of  removals  or  where  the  tax  cannot  be  made  out 
of  personal  property,  and  the  statute  provides  the  method  by  which 
those  facts  shall  be  shown,  and  unless  they  are  shown  no  judg- 
ment can  be  rendered  against  the  real  estate. 

6.  Same — local  tax  collector  must  note  cause  of  failure  to  col- 
lect, opposite  delinquent's  name.  The  statute  requires  the  town  or 
district  tax  collector  who  fails  to  collect  a  personal  property  tax 
to  note  on  his  book,  at  the  time  he  returns  the  same,  opposite  the 
name  of  the  person  charged  with  the  tax,  the  reason  for  his  fail- 
ure to  collect  the  tax ;  and  he  must  also  make  oath  that  the  cause 
of  delinquency  is  true,  that  the  tax  remains  due  and  unpaid  and 
that  he  has  used  due  diligence  to  collect  the  same,  and  the  affidavit 
must  be  signed  by  him  and  entered  upon  his  book. 

7.  Same — what  is  not  a  compliance  with  statute  as  to  charging 
personal  property  tax  on  land,  A  general  affidavit  pasted  in  the 
back  of  the  collector's  book  is  not  sufficient  to  satisfy  the  require- 
ment of  the  statute  relative  to  charging  personal  property*  tax  up- 
on land,  where  there  is  no  notation  in  the  book  opposite  the  name 
of  the  person  charged  with  the  tax  and  there  is  no  statement  in 
the  affidavit  that  the  cause  of  the  delinquency  is  true  and  correct. 

App^ai,  from  the  County  Coiirt  of  Hancock  county; 
the  Hon.  J.  Arthur  Baird,  Judge,  presidii^. 

VosE  &  Cr^Ei*,  for  appellant. 

Ci<YDK  P.  Johnson,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

The  county  collector  of  Hancock  county  presented  to 
the  county  court  of  said  county  his  application  for  judg- 
ment against  eighty  acres  of  land  in  that  county  and  order 
of  sale  for  the  personal  property  tax  of  appellant,  George 
Scheifley.  Appellant  tiled  objections,  which  were  overruled 
and  a  judgment  was  entered,  from  which  he  appealed. 

The  appellant  was  the  owner  of  a  farm  of  two  hundred 
acres  on  which  he  lived  with  his  family  on  April  i,  1910, 
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ninety  acres  being  in  McDonough  county,  on  which  the 
dwelling  and  farm  buildings  were  situated,  and  the  remain- 
der lying  in  Hancock  county.  He  also  owned  three  tracts 
of  land  four  or  five  miles  west  of  the  farm  in  Hancock 
county,  including  the  eighty  acres  in  question,  and  contain- 
ing three  hundred  and  twenty  acres  in  all;  and  also  two 
other  tracts  in  McDonough  county  about  three  miles  east 
of  the  home  farm,  containing  about  three  hundred  acres. 
The  entire  eight  hundred  acres  situated  in  the  two  counties 
were  farmed,  managed  and  controlled  by  the  appellant,  and 
the  work  was  done  by  men  employed  by  the  year,  month  or 
day.  The  home  fann  was  mostly  pasture  land  and  the  grain 
raised  on  the  other  tracts  was  partly  fed  there.  On  the 
land  in  Hancock  county  there  were  three  dwelling  houses, 
where  the  hired  men  lived.  Sometimes  grain  was  stored  on 
the  land  where  it  was  raised  and  sometimes  it  was  trans- 
ferred from  one  place  to  another,  and  some  was  fed  at  each 
place.  On  April  i,  1910,  appellant  had  about  800  bushels 
of  com  on  the  land  in  Hancock  county.  The  township  as- 
sessor made  no  assessment  of  the  corn  and  returned  his 
book  to  the  county  treasurer,  who  was  the  supervisor  of 
assessments.  The  county  treasurer,  without  the  knowledge 
of  the  appellant  and  without  notice  to  him,  filled  up  a  sched- 
ule provided  for  returns  of  property  by  owners  of  the  same 
with  the  name  of  the  appellant,  and  put  down  3700  bushels 
of  grain  of  the  cash  value  of  $1560  and  the  assessed  value 
of  $520.  The  schedule  was  not  signed  by  anyone,  but  the 
county  treasurer  signed  the  jurat  that  it  was  subscribed  and 
sworn  to  before  him  on  June  i,  1910.  Taxes  were  ex- 
tended on  the  assessment,  and  the  collector  returned  his 
book  to  the  county  treasurer  with  this  personal  property 
tax  delinquent. 

It  is  contended  by  appellant  that  the  entire  eight  hun- 
dred acres  constituted  a  single  farm,  and  that  all  personal 
property  on  any  of  the  tracts  should  have  been  assessed  to 
him  at  his  home  place,  in  McDonough  county.     A  farm 
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may  consist  of  any  number  of  acres  in  fields  or  government 
subdivisions,  and  may  lie  in  one  township  and  county  or  in 
more  than  one.  (People  v.  Caldwell,  142  111.  434.)  It  is, 
perhaps,  not  essential  that  all  the  tracts  should  adjoin  each 
other  if  they  are  not  provided  with  separate  farm  buildings 
but  constitute  practically  a  single  farm.  On  the  other  hand, 
the  fact  that  different  tracts  of  land  owned  by  the  same 
person  are  managed  together  as  parts  of  one  system,  for 
the  raising  of  stock  or  grain,  does  not  make  them  a  single 
farm.  Personal  property  is  to  be  listed  and  assessed  in  the 
county,  town,  city,  village  or  district  where  the  owner  re- 
sides, but  when  the  owner  of  live  stock  or  other  personal 
property  connected  with  a  farm  does  not  reside  thereon,  the 
same  is  to  be  listed  and  assessed  in  the  town  or  district 
where  the  farm  is  situated.  In  this  case  the  lands  in  Han- 
cock county,  four  or  five  miles  from  the  farm  on  the  county 
line,  with  separate  farm  buildings,  were  not  a  part  of  the 
home  farm.  The  personal  property  on  the  home  farm  was 
properly  assessed  in  McDonough  county  although  the  farm 
was  situated  partly  in  Hancock  county,  but  personal  prop- 
erty located  on  the  separate  lands  in  Hancock  county  on 
April  I,  1910,  was  subject  to  assessment  there. 

The  record,  however,  will  not  sustain  the  judgment 
against  the  real  estate  for  the  tax  on  the  personal  property. 
The  appellant  objected  to  the  admission  in  evidence  of  the 
judgment,  sale,  redemption  and  forfeiture  record  and  ques- 
tioned the  sufficiency  of  the  evidence  to  authorize  a  judg- 
ment. One  objection  was,  that  no  copy  of  the  paper  con- 
taining the  delinquent  list  was  filed  and  presented  to  the 
county  court  at  the  time  the  judgment  was  prayed  for. 
This  is  a  valid  objection  to  the  jurisdiction  of  the  court 
unless  waived  by  appearing  and  defending  on  the  merits. 
(People  V.  Owners  of  Lands,  82  111.  408;  McChesney  v. 
People,  174  id.  46.)  But  the  appellant,  by  entering  his  ap- 
pearance and  urging  general  objections,  waived  the  right 
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to  object  to  the  sufficiency  of  notice.    People  v.  Dragstran, 
loo  111.  286. 

The  Revenue  law  expressly  provides  that  the  tax  on 
personal  property  shall  not  be  charged  against  real  prop- 
erty except  in  case  of  removal  or  where  the  tax  cannot 
be  made  out  of  personal  property.  That  must  be  shown 
before  judgment  can  be  rendered  against  the  real  estate. 
(Schaeffer  v.  People,  60  111.  179;  MtCannel  Light  and 
Water  Co.  v.  People,  166  id.  199.)  The  Revenue  act  pro- 
vides the  method  by  which  that  fact  shall  be  shown.  The 
provision  is,  that  if  any  town  or  district  collector  shall  be 
unable  to  collect  any  tax  on  personal  property  charged  in 
a  tax  book  by  reason  of  the  removal  or  insolvency  of  the 
person  to  whom  the  tax  is  charged,  he  shall,  at  the  time 
of  returning  his  book  to  the  county  collector,  note  in  writ- 
ing opposite  the  name  of  such  person  charged  with  a  tax 
the  cause  of  failure  to  collect  the  same.  He  must  also  make 
oath  that  the  cause  of  delinquency  is  true  and  correct,  that 
the  tax  remains  due  and  unpaid  and  that  he  has  used  due 
diligence  to  collect  the  same,  which  affidavit  shall  be  en- 
tered upon  the  collector's  book  and  be  signed  by  the  town 
or  district  collector.  It  was  necessary  to  show  a  compliance 
with  the  law  in  order  to  charge  the  personal  property  tax 
against  the  real  estate,  and  it  was  not  shown.  There  was 
a  general  affidavit  pasted  in  the  back  of  the  collector's  book, 
but  there  was  no  compliance  with  the  requirement  of  a  no- 
tation opposite  the  name  of  the  person  charged  with  the 
tax,  and  the  affidavit  did  not  state  that  the  cause  of  delin- 
quency was  true  and  correct.  So  far  as  appears  from  the 
record  there  was  personal  property  of  the  appellant  from 
which  the  tax  might  have  been  made. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Fred  W.  Woli^  Company,  Appellee,  vs.  The  Mon- 
arch Rei^rigerating  Company,  Appellant. 

Opinion  Med  December  21,  ipii. 

1.  AppEai^  and  tscRORS^ntroducing  evidetice  waives  alleged 
error  in  denying  motion  to  direct  a  verdict.  By  introducing  evi- 
dence after  a  motion  to  direct  a  verdict  for  the  defendant,  made 
at  the  close  of  the  plaintiff's  evidence,  is  overruled,  the  defendant 
waives  the  motion  and  cannot  assign  the  ruling  of  the  court  there- 
on as  error. 

2.  Same — evidence  cannot  be  weighed  on  motion  to  direct  ver- 
dict. In  passing  upon  the  action  of  the  trial  court  in  directing  a 
verdict  for  the  plaintiff  at  the  close  of  all  the  evidence  the  Su- 
preme Court  cannot  weigh  the  evidence,  but  all  inferences  must 
be  drawn  most  favorably  to  the  evidence  in  favor  of  the  defend- 
ant and  all  evidence  contradicting  it  must  be  disregarded. 

3.  Sales — what  acts  by  purchaser  constitute  an  acceptance  of 
the  goods.  Any  act  done  by  the  purchaser  of  goods  tendered  in 
fulfillment  of  a  contract  of  sale  which  he  would  have  no  right  to 
do  if  he  were  not  the  owner,  constitutes,  in  itself,  an  acceptance 
of  the  goods. 

4.  Same — when  use  of  machinery  after  notice  of  its  rejection 
is  an  acceptance.  Even  though  machinery  bought  on  approval  is 
tried,  found  defective  and  unsatisfactory  and  notice  of  rejection  is* 
given,  yet  if  the  purchaser  continues  to  use  the  machinery  in  his 
business,  such  use  amounts  to  a  waiver  of  the  right  to  return  the 
machinery  and  an  election  to  accept  it. 

5.  Same — when  continued  use  of  goods  cannot  be  said  to  have 
been  upon  invitation  of  vendor.  The  use  of  a  refrigerating  plant 
by  the  purchaser  after  giving  notice  of  rejection  because  of  an  in- 
ferior engine  cannot  be  said  to  have  been  upon  the  invitation  of 
the  vendor  for  the  purpose  of  giving  the  engine  a  thorough  trial, 
where  such  use  is  continued  after  the  vendor  has  withdrawn  any 
such  invitation  as  may  have  been  made,  by  a  letter  to  the  pur- 
chaser stating  that  it  has  fulfilled  the  contract,  that  the  plant  is 
working  satisfactorily  and  that  the  vendor  will  assume  no  further 
responsibility  for  its  operation,  and  demanding  immediate  payment. 

6.  Same — when  evidence  as  to  an  intention  not  to  accept  plant 
is  not  admissible.  Where  the  purchaser  of  a  refrigerating  plant, 
after  notice  of  its  rejection  and  after  the  vendor  has  given  notice 
that  it  has  fulfilled  its  contract  and  insists  upon  payment,  contin- 
ues to  use  the  plant  in  its  business  for  its  own  profit  such  use  is 
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an  unequivocal  act  of  acceptance,  which  cannot  be  qualified  or  ex- 
plained by  showing  any  different  intention  on  the  part  of  the  pur- 
chaser, alone. 

7.  Same — when  the  necessities  of  a  purchaser's  business  do  not 
change  legal  effect  of  using  plant.  Where  the  purchaser  of  a  re- 
frigerating plant  fills  its  storehouse  with  large  quantities  of  per- 
ishable goods  during  the  period  allowed  by  the  contract  for  testing 
the  plant,  the  fact  that  such  goods  will  be  lost  if  the  use  of  the 
plant  is  discontinued  at  the  end  of  the  period  does  not  excuse  the 
continued  use  of  the  plant  by  a  purchaser  after  notice  of  its  rejec- 
tion nor  qualify  the  legal  effect  of  such  use  as  an  acceptance. 

8.  Same — when  purchaser  is  not  entitled  to  damages  by  way  of 
recoupment.  Where  the  contract  for  the  sale  and  installation  of 
a  refrigerating  plant  expressly  provides  that  an  acceptance  after 
the  period  allowed  for  the  test  "shall  be  in  full  discharge  of  the 
agreements  hereinbefore  contained,"  the  purchaser  cannot,  when 
sued  for  the  purchase  price  after  acceptance,  prove  a  breach  of 
warranty  and  its  damages  therefrom,  there  being  nothing  in  the 
contract  to  show  that  any  of  the  agreements  or  undertakings  of 
the  vendor  were  not  to  be  regarded  as  discharged  by  acceptance* 

9.  Same — the  acceptance  of  a  contract  may  be  shown  by  acts. 
Where  a  contract  for  the  sale  of  a  refrigerating  plant  provides 
that  acceptance  after  the  period  allowed  for  testing  the  plant  "shall 
be  in  full  discharge  of  the  agreements  hereinbefore  contained,"  the 

.  fact  of  such  acceptance  may  be  shown  by  acts  as  well  as  by  oral 
or  written  statement,  there  being  nothing  in  the  contract  making 
the  consequences  following  acceptance  depend  upon  the  manner  in 
which  such  acceptance  is  made  to  appear. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;.  the  Hon.  George  A.  Carpenter,  Judge, 
presiding. 

Moses,  Rosenthai,  &  Kennedy,  (Joseph  W.  Moses, 
and  Wawer  Bachrach,  of  counsel,)  for  appellant: 

The  circuit  court  erred  in  directing  a  verdict  in  favor  of 
appellee  for  the  full  amount  of  its  claim,  at  the  conclusion 
of  appellant's  evidence,  because  the  evidence  tended  to  show 
a  breach  on  the  part  of  appellee  of  the  warranties  in  the 
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contract  and  damages  resulting  therefrom  to  the  appellant, 
which  damages  appellant  was  entitled  to  recoup  under  the 
general  issue.  Crabtree  v.  Kile,  21  111.  184;  Sir  awn  v. 
Cogswell,  28  id.  457 ;  Owens  v.  Sturges,  67  id.  366 ;  Un- 
derwood V.  Wolf,  131  id.  425;  Prairie  Farmer  Co,  v.  Tay- 
lor, 68  id.  440. 

An  acceptance  after  the  test  provided  for  in  the  contract 
does  not  preclude  appellant  from  recouping  damages  for 
breach  of  the  warranty  that  the  plant  was  to  be  of  the  best 
material  and  workmanship.  Such  an  acceptance  has  refer- 
ence only  to  the  agreements  as  to  the  working  order,  con- 
dition and  capacity  of  the  plant.  Harvesting  Machine  Co. 
V.  Fields,  90  Minn.  161. 

The  clause  in  the  contract  relating  to  acceptance  did  not 
have  the  effect  of  rendering  the  use  by  appellant  of  the 
plant  in  controversy  an  estoppel  against  appellant  from  re- 
couping such  damages  as  it  sustained  by  reason  of  appel- 
lee's breach  of  warranties.  Only  an  express  acceptance 
would  have  that  effect,  and  then  only  as  to  the  provision 
respecting  the  working  order,  condition  and  capacity  of  the 
plant.    Underwood  v.  Wolf,  131  111.  425. 

The  circuit  court  erred  in  excluding  evidence  on  behalf 
of  appellant  as  to  the  intention  of  the  officers  with  whom 
the  negotiations  for  the  sale  of  the  plant  were  conducted  by 
appellee,  not  to  accept  the  plant  in  controversy.  Jarrell  v. 
Young  Co,  105  Md.  280;  Hale  v.  Taylor,  45  N.  H  405. 

Assuming  that  by  the  clause  in  the  original  contract, 
use  and  operation  of  the  refrigerating  plant  amounted  to  a 
discharge  of  appellee's  agreements  respecting  the  working 
order,  condition  and  capacity  of  the  plant,  yet  such  clause 
was  waived  by  appellee's  invitation  to  appellant  to  operate 
the  plant  and  give  it  further  trials.  Thresher  Co,  v.  Shir- 
mer,  122  Iowa,  699;  Osborn  &  Co,  v.  Barker,  103  Mich. 
247;  Kenney  v.  Bevilheimer,  158  Ind.  653;  Harvesting 
Machine  Co,  v.  Machnmller,  95  N.  W.  Rep.  850;  Parsons 
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Band  Cutter  Co.  v.  Gadeke,  95  id.  517;  Canham  v.  Piano 
Manf,  Co.  3  N.  D.  229;  Holt  Manf.  Co.  v.  Dunnigan,  22 
Wash.  134;  Engine  Co.  v.  Kennedy,  7  Ind.  App.  502; 
Wood  Co.  V.  Calvert,  89  Wis.  640. 

Under  the  facts  and  circumstances  in  evidence,  appear- 
ing from  the  proof  oflfered  by  both  appellant  and  appellee, 
the  question  as  to  whether  or  not  there  was  an  acceptance 
of  the  plant  prior  to  the  14th  day  of  July,  1904,  was  a 
question  of  fact  for  the  jury,  and  it  was  error  for  the  trial 
court  to  exclude  such  issue  from  the  jury  and  to  direct  a 
verdict  in  favor  of  appellee.  Norton  v.  Dreyfus,  106  N.  Y. 
90;  Jones  V.  Reynolds,  120  id.  213;  Grab f elder  v.  Vos- 
burg,  90  App.  Div.  (N.  Y.)  307;  Greenleaf  v.  Hamilton, 
94  Me.  118;  Publishing  House  v.  Westinghouse  Co.  72 
App.  Div.  (N.  Y.)  121;  Lauer  v.  Richmond  Institution, 
8  Utah,  305. 

Scott,  Bancroft  &  Stephens,  (Frank  H.  Scott, 
and  John  E.  MacLeish,  of  counsel,)  for  appellee: 

An  acceptance  under  a  contract  of  sale  may  be  in  full 
discharge  of  all  warranties  contained  in  the  contract,  and 
when  a  purchaser  accepts  the  performance  tendered  by  the 
contractor,  and  the  contract  provides  that  an  acceptance 
shall  be  in  full  discharge  of  all  agreements  contained  there- 
in, the  purchaser  cannot  claim  damages  for  breach  of  w^ar- 
ranty.  Brown  v.  Foster,  108  N.  Y.  387;  Underwood  v. 
Wolf,  131  111.  425;  Bstep  V.  Fenton,  66  id.  467. 

Any  act  done  by  a  buyer  of  property  delivered  under  a 
contract  of  sale,  and  which  he  would  have  no  right  to  do 
except  as  owner  of  the  same,  amounts  to  an  acceptance. 
The  plant  was  operated  at  a  time  when,  on  the  undisputed 
evidence,  no  license  or  invitation  from  appellee  so  to  do 
existed,  and  appellant  by  its  continued  use  of  the  machin- 
ery, and  its  failure  to  reject  the  plant,  in  writing,  at  the 
end  of  the  test  run,  accepted  the  same.  24  Am.  &  Eng. 
Ency.  of  Law,  1090;    Underwood  v.  Wolf,  131  111.  425; 
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Brown  v.  Foster,  io8  N.  Y.  387;  Iron  Works  v.  Dods- 
worth,  57  Fed.  Rep.  556;  Dodsworth  v.  Iron  Works,  66 
id.  483;  Pox  V.  Wilkinson,  133  Wis.  337;  Nichols  v.  Gui- 
bor,  20  111.  285. 

Where  there  is  a  substantial  performance  by  the  con- 
tractor and  an  acceptance  of  such'  performance  by  the 
purchaser,  a  recovery  may  be  had  under  the  special  coimt 
alleging  performance  and  acceptance  thereof,  and  a  recov- 
ery may  be  had  imder  the  common  counts  where  nothing 
remains  to  be  done  but  to  pay  the  purchase  price  for  the 
work  and  labor  performed.  Catholic  Bishop  v.  Bauer,  62 
111.  188;  Apartment  House  Co,  v.  O'Brien,  228  id.  360; 
Foster  v.  McEwen,  192  id.  339;  Fowler  v.  Deakman,  84 
id.  130;  Geary  v.  Bangs,  138  id.  jy. 

The  evidence  showed  an  acceptance  at  law.  There  was 
no  question  of  fact  to  submit  to  the  jury.  24  Am.  &  Eng. 
Ency.  of  Law,  1090;  Brown  v.  Foster,  108  N.  Y.  387; 
Dodsworth  v.  Iron  Works,  66  Fed.  Rep.  483 ;  Fox  v.  Wil- 
kinson, 133  Wis.  337. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Appellee  recoverd  a  judgment  for  $13,844.57  against 
appellant  in  an  action  of  assumpsit.  The  Appellate  Court 
affirmed  the  judgment  and  granted  a  certificate  of  import- 
ance and  appeal  to  this  court. 

The  trial  court  directed  the  verdict.  The  action  was 
for  the  unpaid  balance  of  the  consideration  of  $21,300 
agreed  to  be  paid  for  the  construction  and  installation  of 
a  refrigerating  plant  upon  the  premises  of  the  appellant. 
The  defense  claimed  was  thai:  the  steam  engine,  which 
formed  an  essential  part  of  the  refrigerating  plant  to  be 
furnished,  did  not  conform  to  the  specifications  of  the  con- 
tract, and  was  not  of  the  best  material  and  workmanship 
as  required  by  such  specifications,  but  was  materially  de- 
fective and  was  worth  $5000  less  than  the  engine  specified 
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in  the  contract,  and  that  it  would  cost  $5000  to  make  the 
engine  actually  installed  conform  to  the  specifications.  The 
appellee's  contention  was  that  the  appellant  had  accepted  the 
plant  in  full  discharge  of  appellee's  agreements,  and  could 
therefore  neither  defeat  the  action  nor  recoup  its  damages. 

The  contract  consisted  of  a  written  proposal  signed  by 
appellee  and  accepted  in  writing  by  appellant.  There  was 
a  subsequent  agreement  whereby  certain  direct  expansion 
piping  was  to  be  furnished  at  an  increased  price  instead  of 
thirty  sections  of  air  cooler  required  by  the  original  con- 
tract, but  the  original  contract  was  not  otherwise  changed 
by  the  subsequent  agreement  and  the  rights  of  the  parties 
in  this  suit  ^are  not  affected  by  it.  The  appellee's  original 
proposal,  which  was  accepted  by  the  appellant,  contained  the 
following : 

"We  propose  to  furnish  and  erect  in  your  building  at 
Chicago,  Illinois,  in  complete  working  order  and  condition 
and  of  the  best  material  and  workmanship,  one  refrigerat- 
ing plant  of  225  tons  refrigerating  capacity  daily,  consist- 
ing of  the  following  machinery  and  material,  all  as  here- 
inafter specified.  *  *  *  It  is  understood  that  the  plant 
as  above  described  is  to  be  in  complete  working  order  and 
condition  during  the  month  of  April,  1903,  unless  delayed 
by  causes  over  which  we  have  no  control,  such  as  fire,  provi- 
dential interferences,  riots,  strikes,  or  civil  commotions  of 
any  kinds.  We  agree  that  the  power  required  to  drive  the 
compressor  while  doing  the  above  work  shall  not  exceed 
282  effective  horse  power  at  fifty  revolutions  per  minute, 
providing  you  furnish  condenser  water  at  60  deg.  Fahren- 
heit, in  ample  quantity,  and  that  the  consumption  of  fuel 
necessary  to  furnish  steam  to  do  the  work  of  the  engfine 
shall  not  exceed  two  and  one-quarter  pounds  of  coal  per 
indicated  horse  power  per  hour,  providing  you  carry  one 
hundred  and  fifty  pounds  boiler  pressure  and  furnish  coal 
which  will  evaporate  eight  pounds  of  water  per  pound  of 
coal  burned.    And  we  agree  that  this  machine,  when  prop- 
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erly  operated,  and  when  provided  with  the  proper  amount 
of  expansion  surface,  ammonia,  etc.,  and  when  operated  in 
connection  with  a  power  plant  of  ample  capacity,  shall  be 
of  capacity  to  perform  a  refrigerating  duty  equivalent  to 
the  melting  of  225  tons  of  ice  during  the  twenty-four  hours 
of  continuous  operation.  After  the  plant  is  started  we  will 
furnish  an  engineer  to  have  charge  of  tjhe  operation  of  the 
machine  for  ten  days,  during  which  time  we  will  do  the 
work  and  produce  the  temperatures  herein  specified.  While 
we  are  in  charge  you  are  to  furnish  all  necessary  help,  to- 
gether with  fuel,  light,  water,  steam,  oil,  waste,  and  all 
other  necessary  supplies  for  the  successful  operation  of  this 
plant.  At  the  end  of  the  above  mentioned  ten  days  you 
shall  accept  or  reject  the  plant,  it  being  understood,  how- 
ever, that  if  it  shall  meet  the  requirements  of  this  propo- 
sition it  shall  be  accepted.  If  rejected  you  shall  notify  us 
in  writing  thereof,  and  hereby  permit  us  to  enter  the  prem- 
ises and  remove  the  same  without  charge  to  you  and  upon 
refunding  to  you  whatever  money  has  been  paid  us.  An 
acceptance  after  the  above  mentioned  period  shall  be  in 
full  discharge  of  the  agreements  hereinbefore  contained." 

The  plant  was  not  in  complete  working  order  and  con- 
dition during  the  month  of  April,  1903.  It  was  operated 
for  a  few  days  in  August,  1903,  was  then  shut  down  and 
was  again  started  in  April,  1904.  It  was  not  claimed  that 
this  delay  occurred  through  any  fault  of  the  appellee  or 
that  the  rights  of  the  parties  are  affected  by  it.  The  plant 
was  started  in  operation  April  26,  1904,  in  charge  of  an 
engineer  of  appellee,  and  was  operated  until  May  26,  1904. 
The  appellee's  engineer  was  then  withdrawn.  There  was 
evidence  tending  to  show  that  the  engine  was  not  of  the 
best  material  and  workmanship,  but  was  substantially  de- 
fective and  was  worth  $5000  less  than  if  it  had  been  in 
accordance  with  the  specifications;  that  it  could  not  be 
made  to  operate  satisfactorily  and  could  not  do  the  work 
required  of  it. 
t  B  2  —  8  s 
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On  May  i8  the  appellee,  through  Mr.  Knuth,  its  agent, 

presented  to  the  appellant  the  following  letter  addressed  to 

the  appellant  and  requested  that  it  be  signed : 

"Chicago,  Ui,., 1904. 

"The  Fred  Wolf  Co,,  Chicago,  Illinois, 

"Genti«£m£n — The  refrigerating  plant,  per  our  contract  dated 
November  28,  1902,  also  the  expansion  pipe  covered  by  our  con- 
tract dated  December  22,  1903,  has  been  installed,  except  the  pipe 
in  one  small  room  in  the  basement  of  new  building.  The  fact  that 
the  pipe  in  this  room  has  not  been  erected  is  due  to  no  fault  of 
yours,  as  the  room  is  not  yet  in  condition  to  have  the  pipe  put  in. 
Your  engineer  has  been  in  charge  of  the  operation  of  the  plant  for 
the  required  period  and  machinery  and  apparatus  is  working  sat- 
isfactorily, and  you  may  treat  this  as  a  formal  acceptance  under 
such  contract.  It  is  understood  that  the  pipe  will  be  installed  in  the 
room  referred  to  as  soon  as  we  are  ready  to  have  the  Work  done. 

"Yours  very  truly." 

The  appellant's  officers  refused  to  sign  the  letter  and 
handed  it  back  to  Knuth,  saying  they  did  not  propose  to 
accept  the  plant  but  must  reject  it  and  would  so  write  his 
firm.  Frederick  Espert,  the  secretary  and  treasurer  of  the 
appellant,  then  told  Knuth  the  trouble  with  the  engine  and 
what  was  wrong  with  it,  and  Knuth  said  it  would  be  un- 
fair to  shut  the  engine  down, — to  go  ahead  and  run  it  and 
give  it  a  chance  to  show  itself;  whereupon  Espert  said: 
"Well,  if  that  is  your  idea, — if  that  is  your  request, — we 
can  let  the  boys  run  it  further,  try  it  out."  The  next  day 
the  appellant  wrote  the  following  letter  to  appellee : 

"May  jp,  IP04. 
"Gentlemen — Referring  to  your  letter  of  the  acceptance  left  here 
by  your  representative  yesterday,  which  relates  to  the  contract 
dated  Nov.  28,  1902,  we  have  this  to  say :  we  decline  to  accept  the 
steam  engine,  the  same  is  not  in  accordance  with  contract  and  is 
unsatisfactory  to  us." 

On  May  25  the  appellee's  manager  wrote  the  following 

letter  to  the  appellant : 

"Gentlemen — We  have  furnished  all  the  apparatus  and  per- 
formed all  work  required  of  us  under  the  provisions  of  our  con- 
tract of  November  28,  1902,  and  of  the  supplementary  contract 
modifying  such  original  contract,  and  our  man  has  been  in  charge 
of  the  operation  of  the  apparatus  for  a  considerably  longer  period 


Digitized  by  LjOOQ  IC 


JkL  Ml.]         Wolf  Co.  v.  Refrigerating  Co.  499 

than  is  provided  in  such  contract.  The  apparatus  is  working  per- 
fectly and  is  performing  the  full  duty  guaranteed.  No  difficulties 
whatever  have  been  experienced  with  the  operation  of  this  appara- 
tus, with  the  exception  of  certain  adjustments  of  the  governor, 
which  adjustments  were  made  ten  days  ago.  Since  that  time  ab- 
solutely no  difficulty  has  been  experienced  except  that  which  is 
directly  and  entirely  attributable  to  lack  of  sufficient  steam  pres- 
sure. Our  engineer  reports  that  on  numerous  occasions  the  steam 
pressure  has  been  allowed  to  fall  seventy-five  or  eighty  pounds. 
Our  contract  provides  that  you  shall  furnish  steam  at  one  hundred 
and  fifty  pounds  pressure  per  square  inch,  and  the  engine  was  de- 
signed for  operation  at  that  pressure.  In  order  to  keep  the  engine 
going  our  engineer  has  on  several  occasions  been  compelled  to  use 
live  steam  in  the  receiver  between  the  high  and  low  pressure  cylin- 
ders. On  Friday  last  we  received  a  letter  from  you  stating  that 
the  engine  is  unsatisfactory.  We  wrote  you  immediately  express- 
ing our  surprise  at  receiving  such  a  letter,  and  asking  you  to  tell 
us  in  just  what  particular  you  think  the  engine  does  not  conform  to 
the  contract  requirements.  This  letter  was  received  by  you  either 
Friday  afternoon  or  early  Saturday  morning,  and  as  we  requested 
a  prompt  reply  we  should  have  heard  from  you  not  later  than  last 
Monday.  You  certainly  could  not  have  needed  time  to  consider 
the  matter,  since  when  you  wrote  us  the  engine  was  unsatisfactory 
you  must  have  known  in  what  particular,  if  at  all,  it  fails  to  com- 
ply with  the  specifications  in  our  contract.  In  passing,  we  might 
say  that  we  furnished  you  just  the  engine  you  ordered.  Our  con- 
tract provides  specifically  that  the  engine  shall  be  of  the  Bates  Ex- 
tra Heavy  Duty  Compound  Condensing  Corliss  type.  Before  the 
contract  was  signed  you  were  shown  photographs,  blue-prints  and 
cuts  of  the  engine,  and  all  matters  pertaining  thereto  were  thor- 
oughly discussed.  We  know  that  the  engine  which  we  have  fur- 
nished you  complied  with  the  contract  requirements  in  every  partic- 
ular. Knowing,  as  we  do,  that  we  have  done  each  and  everything 
required  to  be  done  by  us,  that  we  have  given  you  a  plant  comply- 
ing in  every  respect  with  our  contract,  and  that  the  time  provided 
in  such  contract  for  you  to  accept  or  reject  the  apparatus  has 
passed,  we  shall  assume  no  further  responsibility  for  its  operation. 
We  are  sending  herewith  statement  of  your  account  as  it  appears 
on  our  books.  This  amount  is  now  due  us  and  we  shall  expect  to 
receive  check  very  promptly." 

This  letter  was  handed  to  the  appellant's  secretary  and 
treasurer  in  his  office  on  the  day  of  its  date  by  Mr.  Knuth 
but  was  not  opened  or  read  until  the  next  day,  when  the 
following  reply  was  sent :  "Yours  of  the  20th  is  at  hand. 
We  have  fully  replied  to  this  matter  in  our  letter  of  the 
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19th  to  you/'  At  the  time  the  letter  was  delivered  another 
conversation  occurred  with  Mr.  Knuth  substantially  the 
same  as  that  on  May  18,  previously  mentioned.  In  it  Mr. 
Espert  stated  the  defects  in  the  engine  and  its  working  and 
said  that  they  could  not  accept  it,  and  to  Knuth's  question 
what  was  to  be  done  about  it,  answered,  "Take  it  out." 
Knuth  said  that  was  impossible  and  told  him  to  go  on  and 
run  it  a  while ;  that  he  was  sure  it  would  come  out  right ; 
that  there  was  always  more  or  less  trouble  with  a  new  en- 
gine, and  that  the  older  an  engine  got  practically  the  bet- 
ter it  was,  on  account  of  parts  having  worn  smooth  and 
traveling  easy. 

After  May  26  the  appellant  continued  to  operate  the 
engine  and  plant  with  its  own  engineer  until  the  bringing 
of  this  suit.  On  May  26  the  appellee's  attorneys  wrote  to 
the  appellant  that  the  contracts  and  all  the  correspondence 
had  been  placed  in  their  hands;  that  the  appellee  claimed 
to  have  complied  with  the  agreements;  that  the  attorneys 
were  instructed  to  enforce  the  appellee's  claim,  and  unless 
immediate  settlement  was  made  would  take  steps  to  do  so. 
The  appellant  replied  on  May  28,  referring  to  its  letter  of 
May  19  as  explaining  its  position  in  the  matter,  and  say- 
ing: "We  decline  to  accept  the  engine;  you  can  pursue 
such  course  as  you  see  fit." 

On  June  22,  while  the  engine  was  in  operation^  a  fol- 
lower-bolt on  the  piston-head  of  the  high-pressure  cylinder 
broke  and  the  engine  was  necessarily  stopped.  Knuth  was 
sent  for  and  came  to  the  plant,  and  after  examining  the 
engine  directed  that  another  follower-bolt  should  be  made 
of  tool  steel  and  that  any  other  broken  parts  should  be  fixed 
up,  saying:  "Go  ahead  and  give  her  another  trial;  keep 
her  going;  I  know  she  will  come  out  all  right."  He  said: 
"We  will  make  it  all  right,  Espert;  we  don't  ask  you  to 
take  this  engine  until  it  is  all  right,"  to  which  Espert  re- 
plied: "All  right,  Knuth;  I  may  be  wrong;  I  want  to  be 
fair  in  this  matter;  we  will  give  her  another  trial."    Again, 
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on  July  II  Knuth  came  to  the  plant  when  two  bolts  had 
broken.  The  president  of  the  appellant  went  down  to  the 
engine  room  with  him,  showed  him  the  bolts  and  asked  him, 
"What  are  you  going  to  do  about  it?"  Knuth  said:  "We 
will  fix  that  up  all  right  after  a  while ;  that  will  get  along 
all  right;  there  is  plenty  of  hold  in  that;  there  is  no  such 
danger  there  as  you  think  there  is  going  to  be;  you  just 
leave  the  pieces ;  gpive  her  another  trial ;  just  keep  her  go- 
ing; I  will  tell  you,  Espert,  that  engine  is  going  to  come 
out  all  right."    This  suit  was  begun  on  July  14. 

The  first  error  argued  in  the  appellant's  brief  is  that  the 
circuit  court  erred  in  refusing  to  direct  a  verdict  in  favor 
of  the  appellant  at  the  conclusion  of  the  appellee's  evidence. 
After  this  motion  was  denied  the  appellant  proceeded  to  in- 
troduce evidence.  It  thereby  waived  its  motion  and  cannot 
assign  the  decision  of  the  court  thereon  for  error.  Geary 
V.  Bangs,  138  111.  yy ;  Joliet,  Aurora  and  Northern  Railway 
Co,  V.  Velie,  140  id.  59;  Harris  v.  Shebek,  151  id.  287; 
Langan  v.  Enos  Fire  Escape  Co.  233  id.  308. 

Since  the  verdict  was  directed  for  the  appellee,  all  tes- 
timony which  contradicts  that  in  favor  of  the  appellant  must 
be  disregarded  and  all  inferences  must  be  drawn  most  fa- 
vorably to  it.  The  evidence  cannot  be  weighed,  and  if  the 
facts  are  reasonably  capable  of  a  construction  favorable  to 
the  appellant,  such  construction  must  be  adopted.  It  must 
therefore  be  regarded  as  established  that  the  plant  delivered 
did  not  meet  the  requirements  of  the  specifications  and  that 
the  appellant  was  not  bound  to  accept  it.  It  will  be  assumed 
for  the  purposes  of  this  case,  though  we  do  not  express  any 
judgment  about  it,  that  the  letters  of  the  appellant  declining 
to  accept  the  engine  constituted  a  notice,  in  writing,  of  the 
rejection  of  the  plant.  The  questions  then  presented  are, 
whether  the  continued  use  and  operation  of  the  plant,  in- 
cluding the  engine,  by  the  appellant  after  its  rejection,  be- 
fore suit  was  brought,  constituted,  in  law,  an  acceptance  of 
the  plant,  or  whether  there  is  in  the  record  any  evidence 
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reasonably  tending  to  explain  such  use  and  operation  on 
some  other  theory  than  an  acceptance,  and  whether,  if  there 
was  such  legal  acceptance,  the  appellant  thereby,  under  its 
contract,  waived  any  claim  for  damages  on  account  of  the 
appellee's  breach  of  its  contract 

It  cannot  well  be  contended  that  the  appellant's  contin- 
ued use  of  the  engine  after  May  26  did  tiot  constitute  an 
acceptance  of  the  plant  unless  the  circumstances  attending 
such  use  so  qualified  the  act  as  to  prevent  its  having  the 
ordinary  effect.    The  test  was  completed,  the  appellee  had 
withdrawn  its  engineer,  claimed  to  have  performed  its  con- 
tract and  was  demanding  psytntnt.     The  plant  was  then 
tendered  in  satisfaction  of  the  contract.     If  it  conformed 
to  the  contract  the  appellant  was  bound  to  accept  it.    If  it 
did  not  substantially  conform  to  the  contract  the  appel- 
lant had  the  right  to  accept  or  reject  it,  at  its  option.     If 
it  chose  to  retain  and  use  the  engine  it  thereby  accepted  the 
ownership  of  it.    Any  act  done  by  the  buyer  of  goods  ten- 
dered in  fulfillment  of  a  contract  of  sale,  which  he  would 
have  no  right  to  do  if  he  were  not  the  owner,  constitutes,  of 
itself,  aji  acceptance  of  the  goods.    (2  Benjamin  on  Sales, — 
4th  Am.  ed. — sec.  105 1;   Cream  City  Glass  Co.  v.  Preid- 
lander,  84  Wis.  53;   Dodsworth  v.  Hercules  Iron  Works, 
66  Fed.  Rep.  483 ;  Brown  v.  Foster,  108  N.  Y.  387 ;   Van- 
Winkle  V.  Crowell,  146  U.  S.  42;  Chapman  v.  Morton,  11 
M.  &  W.  534.)    Even  though  the  appellant  had  determined 
to  reject  the  plant,  and  though  its  letters  to  the  appellee  and 
its  attorneys  be  regarded  as  sufficient  notice,  in  writing,  of 
such  rejection,  it  could  not  retain  possession  of  tlie  property 
and  use  it  for  its  own  profit  in  its  business  and  at  the  same 
time  insist  upon  the  rejection.    The  two  things  are  utterly 
inconsistent.    While  the  appellant  is  actually  accepting  and 
using  the  plant  its  words  of  rejection  are  unavailing.  Where 
machinery  has  been  bought  on  approval,  tried,  found  de- 
fective and  unsatisfactory  and  notice  of  rejection  has  been 
given,  and  where,  nevertheless,  the  vendee  has  continued  to 
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use  the  machinery,  such  use  amounts  to  a  waiver  of  the 
right  to  return  the  machinery  and  an  election  to  accept  it. 
Fox  V.  Wilkinson,  133  Wis.  337;  Palmer  v.  Banfield,  86 
id.  441 ;  Stutz  V.  Loyalhanna  Coal  Co.  131  Pa.  267;  Ault- 
man  v.  Theirer,  34  Iowa,  272. 

It  is  contended  on  the  part  of  the  appellant  that  there  is 
evidence  tending  to  show  that  the  appellant's  use  of  the  en- 
gine after  May  26  was  because  of  the  appellee's  invitation 
to  continue  the  operation  of  the  plant  and  to  give  the  engine 
a  further  trial,  for  the  purpose  of  overcoming,  if  possible, 
the  appellant's  objections  to  the  engine,  and  that  thereby  the 
appellee  waived  the  acceptance  clause  of  the  contract.  The 
evidence  which  is  supposed  to  have  this  effect  relates  to  the 
conversation  of  appellee's  agent,  Knuth,  on  May  26,  with 
the  Espert  brothers,  the  president  and  secretary  and  treas- 
urer of  appellant.  On  this  subject  Frederick  Espert  testi- 
fied as  follows :  "We  told  him  that  we  could  not  accept  the 
engine, — ^that  it  was  no  good, — and  that  sooner  or  later  the 
whole  thing  would  blow  up.  I  told  him  that  the  bearing  on 
the  compressor  end  traveled  hot  and  grew  hot  in  its  travel, 
and  that  the  fly-wheel  was  not  true,  and  pointed  out  these 
same  defects  in  the  cylinder,  and  the  governor  did  not  work 
right.  That  is  about  as  near  as  I  can  recollect.  It  was  sub- 
stantially the  same  argument  as  I  had  with  him  on  a  former 
meeting.  He  said  it  would  be  unfair  to  shut  down  the  en- 
gine, and  he  wanted  to  know  what  is  to  be  done  with  it. 
I  says,  'Take  it  out/  'Well,'  he  said,  'that  would  be  impos- 
sible,' and  I  said  that  sooner  or  later  it  would  have  to  be 
taken  out  or  it  would  blow  up.  That  is  about  what  was 
said.  He  said,  'You  go  on  and  run  it  for  a  while;  I  am 
sure  that  it  will  come  out  right ;  there  is  always  more  or  less 
trouble  with  a  new  engine;  the  older  an  engine  gets  prac- 
tically the  better  it  is,  on  account  of  parts  having  worn 
smooth  and  travel  easy.'  That  is  about  the  substance  of 
what  he  said,  and  I  told  him  that  we  had  spent  about  all 
the  time  that  we  thought  was  necessary  trying  to  bring  the 
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thing  out  and  we  didn't  care  to  experiment  any  further; 
that  we  feared  some  day  there  would  be  a  serious  accident 
there.  He  said,  *Go  ahead  and  run  it;*  he  knew  it  would 
wear  smooth  and  come  out  all  right." 

Michael  Espert  testified  as  follows :  "I  had  a  number 
of  subsequent  conversations  with  Mr.  Knuth  prior  to  the 
evening  of  the  day  Mr.  Knuth  left.  During  the  so-called 
thirty-day  period,  whenever  I  would  discover  any  defects  in 
this  engine  I  would  call  his  attention  to  it.  I  would  go  with 
him  to  the  defect,  show  it  to  him,  ask  his  opinion  on  it  and 
what  he  thought  about  it.  Mr.  Knuth  would  say,  'There  is 
no  use  of  us  quarreling  over  this  matter ;  you  know  I  have 
had  a  great  deal  of  experience  in  engineering ;  I  know  that 
this  engine,  if  it  will  be  kept  running, — if  you  will  only 
agree  to  give  it  further  trials, — ^this  engine  will  come  out 
all  right.'  I  said :  *Mr.  Knuth,  suppose  that  high-pressure 
cylinder  would  give  way;  we  would  murder  every  man  in 
this  engine  room,  wouldn't  we?'  He  says:  'It  is  impos- 
sible ;  it  would  not  give  way,' — that  I  was  wrong.  In  those 
interviews  I  called  his  attention  to  the  hot  bearings  on  the 
condenser  side  of  the  distance  pieces  and  the  way  they  were 
bolted  up  to  the  high-pressure  cylinder.  On  May  26,  the 
last  day  of  the  nm,  Mr.  Knuth  came  towards  us  and  said : 
'I  am  going  to  pull  my  men  off ;  you  have  your  boys  run 
this  engine  and  give  her  a  further  trial.'  I  said:  'Yes,  I 
know;  but,  Mr.  Knuth,  your  own  man  here  says  that  the 
engine  here  is  no  good  and  that  we  are  going  to  have  an 
accident;  do  you  want  me  to  go  right  into  this  thing  here 
and  slaughter  my  men  in  this  engine  room  ?'  He  says :  'It 
is  all  bosh,  Espert;  don't  you  know  that  I  have  a  lot  of 
experience?  Don't  you  think  that  I  am  an  engineer  and 
that  I  know  my  business?  You  go  ahead  and  run  that  en- 
gine ;  have  your  boys  run  it,  and  any  little  thing  that  breaks, 
have  them  fix  it;  I  know  that  she  will  wear  out  all  right; 
you  will  be  perfectly  satisfied.'    I  said:  'Well,  Mr.  Knuth, 


Digitized  by  LjOOQ  IC 


Dm.  Ml.]         Wolf  Co.  v.  Refrigerating  Co.  505 

maybe  I  am  mistaken ;  I  am  not  an  engineer  nor  an  expert ; 
if  you  say  so  we  will  try  it.'  " 

Subsequent  conversations  with  Knuth  are  testified  to, 
occurring  on  June  22  and  July  11,  but  they  need  not  be  re- 
ferred to  here,  because  if  the  conversation  of  May  26  did 
not  tend  to  show  that  the  appellant's  subsequent  use  of  the 
engine  was  at  the  request  of  the  appellee,  to  enable  it  to 
remedy  the  defects  in  the  engine,  then  such  subsequent  use 
was  an  acceptance  of  the  plant  and  the  later  conversations 
would  not  be  material.  At  the  very  time  of  this  conversa- 
tion of  May  26  Knuth  handed  to  Frederick  Espert  the  let- 
ter dated  May  25,  signed  by  the  appellee's  manager,  in  which 
he  said:  "We  know  that  the  engine  which  we  have  fur- 
nished you  complied  with  the  contract  requirements  in  ev- 
ery particular.  Knowing,  as  we  do,  that  we  have  done  each 
and  everything  required  to  be  done  by  us,  that  we  have 
given  you  a  plant  complying  in  every  respect  with  our  con-  ^ 
tract,  and  that  the  time  provided  in  such  contract  for  you 
to  accept  ew  reject  the  apparatus  has  passed,  we  shall  assume 
no  further  responsibility  for  its  operation.  We  are  send- 
ing herewith  statement  of  your  account  as  it  appears  on  our 
books.  The  amount  is  now  due  us  and  we  shall  expect  to 
receive  check  very  promptly."  On  the  same  day  this  con- 
versation occurred  the  appellee's  attorneys  also  wrote  to  the 
appellant  stating  that  the  appellee  claimed  that  it  had  com- 
plied with  its  agreements  and  had  instructed  the  attorneys 
to  proceed  to  enforce  its  claim,  and  that  unless  immediate 
settlement  was  made  they  would  take  steps  to  do  so.  This 
letter  the  appellant  answered  on  May  28  by  calling  attention 
to  its  letter  of  May  19  as  explaining  its  position,  reiterat- 
ing that  it  declined  to  accept  the  engine,  and  saying  that  the 
appellee  might  pursue  such  course  as  it  saw  fit. 

Whatever  view  may  be  taken  of  the  conversation  of 
Knuth,  even  though  it  be  regarded  as  a  request  that  the  ap- 
pellant continue  to  use  the  engine  without  being  bound  by 
such  use  as  an  acceptance,  for  the  purpose  of  enabling  the 
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appellee  to  overcome  the  objections  to  it,  such  request  could 
not  affect  the  rights  of  the  parties  as  they  existed  after  the 
receipt  of  the  letters  from  the  appellee's  manager  and  its 
attorneys.  If  any  invitation  had  theretofore  been  extended 
it  was  then  withdrawn.  The  appellee  stated  its  position  to 
be  that  it  had  perfonned  its  contract;  the  time  for  the  ap- 
pellant to  accept  or  reject  had  passed;  the  appellee  would 
assume  no  further  responsibility  for  the  operation  of  the 
plant;  it  demanded  payment,  and  if  immediate  settlement 
was  not  made  its  attorneys  would  bring  prompt  action  to 
enforce  it.  This  declaration  terminated  any  other  arrange- 
ment. The  conversation  with  Knuth  had  no  tendency  to 
show  any  waiver  on  the  part  of  the  appellee  subsequent  to 
this  time.  The  appellant  recognized  this  situation  and  stood 
on  its  rights..  It  declined  to  accept  the  engine  and  left  the 
appellee  to  take  such  course  as  it  chose.  If  the  matter  had 
rested  there  a  different  case  would,  perhaps,  have  been  pre- 
sented, but  with  nothing  further  said  or  done  by  either 
party  the  appellant  continued  to  use  the  engine  tas  if,  in- 
stead of  rejecting,  it  had  accepted  it.  It  was  operated  in 
connection  with  the  plant  by  the  appellant's  employees,  for 
its  benefit  and  under  its  sole  control.  Such  application  of 
the  engine  to  its  own  use  with  full  knowledge  of  its  defects, 
the  appellee  refusing  any  further  responsibility  for  its  op- 
eration, was,  in  spite  of  the  express  rejection,  an  election  to 
take  the  benefit  of  the  contract  though  executed  in  an  in- 
ferior manner  to  that  agreed  upon  and  was  an  unequivocal 
acceptance.  If  it  was  so,  then  the  subsequent  conversations 
with  Knuth  three  weeks  or  more  after  such  acceptance  are 
of  no  importance. 

It  is  urged  that  the  court  erred  in  admitting  testimony 
as  to  the  operation  and  use  of  the  plant  by  the  appellant 
after  the  suit  was  brought  and  in  rejecting  testimony  as  to 
the  intention  of  the  officers  of  the  appellant  not  to  accept 
the  plant.  The  testimony  admitted  did  no  harm,  for  it  was 
undisputed  that  the  appellant  did  use  and  operate  the  plant 
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as  its  own  before  suit  was  brought,  and  thereby  accepted  it. 
The  testimony  rejected  was  immaterial,  because  the  undis- 
puted use  of  the  plant  was  an  unequivocal  act  of  accept- 
ance, which  could  not  be  qualified  or  explained  by  showing 
any  different  intention  on  the  part  of  the  appellant,  alone. 
Brown  v.  Foster,  supra. 

The  appellant  offered  to  prove  that  large  quantities  of 
eggs,  poultry,  butter  and  like  products  of  a  perishable  na- 
ture were  stored  in  its  warehouse;  that  to  produce  the 
refrigeration  necessary  for  their  preservation  required  the 
operation  of  the  machinery  furnished  by  appellee,  and  that 
to  have  shut  it  down  would  have  resulted  in  great  destruc- 
tion and  loss  of  such  perishable  property  and  great  damage 
to  appellant.  The  necessities  of  the  appellant's  business  can 
not  relieve  it  from  the  terms  of  its  contract.  Without  re- 
gard to  the  question  on  whom  the  loss  would  eventually  fall, 
the  situation  was  one  in  which  the  parties  had  voluntarily 
placed  themselves.  When  the  appellant  filled  its  warehouse 
with  perishable  property  it  knew  that  upon  the  completion 
of  the  test  it  must  either  accept  or  reject  the  plant,  and  that 
a  rejection  would  be  followed  by  the  shutting  down  of  the 
whole  plant.  When  the  test  was  completed  the  appellant 
might  have  rejected  the  plant  if  not  in  conformity  with  the 
contract,  but  having  done  so,  the  situation  which  it  had  vol- 
untarily brought  about  would  not  justify  its  using  the  plant 
which  it  had  rejected,  either  for  an  actual  profit  or  to  save 
a  loss. 

It  is  also  urged  that  the  nature,  size  and  weight  of  the 
machinery  prevented  the  retention  of  it  from  constituting 
an  acceptance  of  the  plant  by  the  appellant.  There  was 
here,  besides  the  possession  of  the  property  arising  out  of 
the  ownership  of  the  land  on  which  it  was  placed,  a  use  of 
it  consistent  only  with  a  claim  of  ownership.  The  use  is 
such  as  was  held  to  constitute  an  acceptance  in  Underwood 
V.  Wolf,  131  111.  425,  and  Dodsworth  v.  Hercules  Iron 
Works,  supra.    The  contract  itself  provided  that  in  case  of 
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rejection  the  plant  should  be  removed,  and  no  reason  ap- 
pears why  it  is  not  capable  of  removal. 

It  is  also  contended  that  the  contract  required  the  ap- 
pellee to  remove  the  plant  if  it  was  rejected,  and  that  its 
continued  retention  cannot  be  regarded  as  an  acceptance 
after  the  appellee  was  notified  of  its  rejection.  Since  we 
have  held  that  the  admitted  facts  constitute  an  acceptance 
and  not  a  rejection  of  the  plant,  this  proposition  is  without 
foundation. 

It  is  insisted  that  the  court  should  not  have  instructed 
the  jury  to  find  a  verdict  in  favor  of  the  appellee  for  the 
full  amount  of  its  claim  because  the  evidence  tended  to 
show  a  breach  on  the  part  of  the  appellee  of  the  warranties 
in  the  contract  and  damages  resulting  therefrom  to  the  ap- 
pellant, which  it  was  entitled  to  recoup  under  the  general 
issue.  It  is  true  that  the  acceptance  of  goods  bought  with 
an  express  or  implied  warranty  of  quality  does  not  prevent 
the  vendee  from  showing  a  breach  of  the  warranty,  and  his 
damages,  by  way  of  recoupment,  thus  reducing  the  sum  to 
be  recovered  in  an  action  for  the  price  of  the  goods.  (  Un- 
derwood V.  Wolf,  supra.)  There  is  no  reason,  however, 
that  a  vendee  may  not,  if  he  sees  fit,  upon  his  acceptance 
of  the  goods,  waive  any  damages  for  a  breach  of  warranty, 
or  that  he  may  not  agree  in  advance  that  his  acceptance  of 
the  goods  shall  be  in  full  discharge  of  the  contract.  This 
is  what  was  done  here.  The  contract  expressly  provided 
that  "an  acceptance  after  the  above  mentioned  period"  (the 
ten  days'  test)  "shall  be  in  full  discharge  of  the  agreements 
hereinbefore  contained." 

It  is  contended  that  the  acceptance  here  referred  to 
means  an  express  acceptance,  and  that  the  agreements  men- 
tioned are  only  those  concerning  the  working  order,  con- 
dition and  capacity  of  the  plant,  and  do  not  include  the 
warranty  as  to  materials  and  workmanship.  There  is  noth- 
ing either  in  the  language  or  nature  of  the  contract  to  jus- 
tify this  claim.    All  the  agreements  of  the  appellee,  except 
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those  for  indemnity  against  patent  litigation,  including  those 
in  regard  to  material,  workmanship,  kind,  number,  quality, 
time,  power  and  capacity,  preceded  in  the  written  contract 
the  provision  in  regard  to  acceptance.  The  language  is  gen- 
eral, and  no  attempt  is  apparent  to  make  any  distinction 
among  the  agreements  which  are  to  be  regarded  as  dis- 
charged by  acceptance.  The  consequences  which  follow  ac- 
ceptance are  not  made  to  depend  upon  the  manner  in  which 
such  acceptance  is  made  to  appear.  The  fact  of  acceptance 
is  the  condition  upon  which  the  discharge  of  the  agreements 
is  made  to  depend,  and  this  fact  may  be  shown  as  fully  by 
acts  as  by  an  oral  or  written  statement.  The  agreement 
that  an  acceptance  should  be  in  full  discharge  of  agreements 
may  have  been  unwise  for  the  appellant  to  make,  but  a  court 
has  no  authority  to  relieve  from  its  obligation. 

Judgment  affirmed. 


John  McCoy,  Appellee,  vs.  Mary  Sheehy  et  al. 
Appellants. 

Opinion  filed  December  21,  igii. 

1.  WiLW — when  testator  has  sufficient  mental  capacity  to  make 
a  will.  Proof  that  the  testator  was  weakened  by  disease  and  his 
mind,  until  aroused,  partially  dormant,  does  not  show  that  he  did 
not  have  sufficient  mental  capacity  to  make  the  will,  where  it  is 
shown  that  at  that  time  his  mind  was  clear,  that  he  talked  an  hour 
with  his  attorney,  telling  him  the  number  of  acres  of  land  and  the 
amount  of  personal  property  he  owned,  stating  how  he  purchased 
the  land,  mentioning  his  children  in  the  order  of  their  birth  as  the 
objects  of  his  bounty,  stating  how  he  wanted  the  property  divided 
between  his  wife  and  children,  and  otherwise  exhibiting  discrim- 
inating judgment. 

2.  Same — mere  fact  that  the  testator  was  about  to  die  when  he 
made  his  will  does  not  invalidate  it.  The  mere  fact  that  the  tes- 
tator was  sick  and  about  to  die  when  he  made  his  will  does  not 
invalidate  it,  and  if  he  has  sufficient  mental  capacity  to  compre- 
hend the  nature  and  character  of  his  property  and  the  objects  of 
his  bounty,  and  understands  the  business  in  which  he  is  engaged, 
he  has  sufficient  mental  capacity  to  make  the  will. 
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Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Morris  J.  Hinchcuff,  Herrick  &  Herrick,  and 
John  Fuller,  for  appellants. 

Edward  J.  Sweeney,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  county  court  of  DeWitt  county  admitted  to  pro- 
bate a  paper  purporting  to  be  the  last  will  and  testament 
of  Michael  Sheehy^  deceased.  Appellants  took  an  appeal 
to  the  circuit  court  of  said  county,  and  that  court  also  ad- 
mitted the  will  to  probate,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

It  appears  from  the  evidence  that  Michael  Sheehy  had 
been  suflfering  from  disease  for  some  time  and  was  in  an 
enfeebled  condition;  that  on  the  20th  day  of  December, 
1910,  he  was  removed  from  his  home  in  DeWitt  county 
to  St.  Joseph's  Hospital  at  Bloomington,  McLean  county, 
where  he  died  on  the  first  day  of  January,  191 1;  that  on 
the  morning  of  the  28th  of  December  he  had  a  sinking 
spell,  and  after  he  had  rallied  he  asked  his  attending  physi- 
cian as  to  his  condition,  and  the  physician  informed  him 
he  was  in  a  precarious  condition  and  likely  to  die  soon,  and 
if  he  had  any  business  to  transact  he  had  better  attend 
to  it  at  once.  His  attorney  was  telephoned  to  and  arrived 
on  the  afternoon  train  of  that  day,  and  after  a  conference 
with  Sheehy  he  prepared  the  will  admitted  to  probate,  and 
the  same  was  executed  at  about  nine  o'clock  that  evening 
while  Sheehy  was  propped  up  with  pillows  in  bed.  The 
will  gave  his  property,  which  consisted  of  two  hundred 
acres  of  farming  land  and  personal  property,  (the  personal 
property  consisting  of  stock,  farming  machinery,  grain, 
machinery,  etc.,  and  being  of  the  value  of  from  $4000  to 
$5000  and  located  upon  the  farm  where  he  and  his  family 
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resided,)  to  his  wife  and  children,  and  provided  the  land 
should  not  be  sold  for  twelve  years,  when  his  youngest 
child  would  be  of  age.  The  will  was  in  due  form  and  was 
attested  by  Nellie  Trainor,  an  attendant  at  the  hospital, 
and  Wesley  Davis,  a  friend  of  twenty  years'  standing,  who 
accompanied  him  to  the  hospital,  as  subscribing  witnesses. 
When  the  will  was  presented  for  probate  in  the  county 
court  objection  was  made  to  its  probate  on  the  ground  that 
Michael  Sheehy  did  not  have  sufficient  mental  capacity  to 
make  a  will  at  the  time  the  will  was  executed.  The  sub- 
scribing witnesses  were  called  at  the  hearing  in  the  circuit 
court  and  they  each  testified  in  open  court  that  they  were 
present  and  saw  the  testator  sign  the  will  and  that  he  asked 
them  to  sign  it  as  witnesses  to  its  execution,  which  they  did 
in  the  presence  of  the  testator  and  in  the  presence  of  each 
other,  and  that  at  the  time  of  the  execution  of  the  will  they 
believed  the  testator  to  be  of  sound  mind  and  memory.  It 
appears  from  the  cross-examination  of  said  witnesses  that 
when  Michael  Sheehy  was  brought  to  the  hospital  he  was 
brought  on  a  cot ;  that  he  was  in  bed  from  the  time  of  his 
arrival  until  his  death ;  that  he  was  at  times  stupid  and  at 
other  times  his  mind  seemed  to  wander,  and  that  when  not 
aroused  he  paid  but  little  attention  to  his  surroundings,  but 
when  aroused  he  was  rational  and  fully  understood  what 
was  going  on  around  him;  that  on  the  evening  of  the  ex- 
ecution of  the  will  he  talked  for  nearly  an  hour  with  his 
attorney,  in  the  hearing  of  the  subscribing  witnesses  and  of 
Mr.  McCoy,  a  friend  whom  he  asked  to  serve  as  executor 
and  trustee  under  his  will;  that  he  informed  his  attorney 
of  the  number  of  acres  of  land  he  owned ;  that  it  was  sub- 
ject to  a  mortgage;  that  he  had  purchased  it  at  master's 
sale;  that  he  did  not  want  it  sold  until  his  youngest  child 
was  of  age ;  that  he  wanted  his  family  to  continue  to  reside 
on  the  farm ;  that  he  had  from  $4000  to  $5000  worth  of 
personal  property,  and  told  of  what  it  consisted,  and  named 
his  children  in  the  order  in  which  they  were  bom,  and 
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stated  how  he  wanted  his  property  divided  between  his  wife 
and  children;  that  when  the  will  was  prepared  and  ready 
for  signature  it  was  read  over,  paragraph  by  paragraph,  to 
him,  and  he  said  it  was  all  right  and  as  he  wanted  it,  and 
he  then  asked  Miss  Trainor  and  Mr.  Davis  to  witness  it 
as  his  will,  and  asked  the  attorney  to  hand  him  a  tablet 
lying  near  on  a  table,  on  which  to  place  the  will  while  he 
signed  it.  It  also  appears  from  the  testimony  of  Davis 
that  early  in  the  conversation  preparatory  to  drawing  the 
will  he  said  he  owned  two  hundred  acres  of  land  and  that 
one  eighty  belonged  to  his  brother  and  sister,  but  later  he 
said  it  all  belonged  to  him  and  he  wanted  his  estate  to  go 
to  his  wife  and  children.  It  also  appeared  that  after  he 
had  talked  with  the  attorney,  and  while  the  attorney  was 
writing  the  will,  he  appeared  to  be  stupid,  but  on  again 
being  aroused  he  asked  that  the  will  be  read,  although  he 
had  first  suggested  its  execution  be  postponed  until  morn- 
ing, and  that  it  was  then  signed  and  witnessed. 

It  is  stated  in  the  briefs  that  Michael  Sheehy  was  suf- 
fering from  pulmonary  trouble,  and  the  evidence  of  the 
attesting  witnesses  shows  that  during  his  stay  at  the  hos- 
pital he  was  very  weak,  and  he  died  on  Sunday  after  the 
will  had  been  executed  on  Wednesday,  but  the  witnesses 
both  say  that  he  was  fully  conscious  when  roused ;  that  he 
talked  freely  with  his  attorney  as  to  his  property  and  stated 
how  he  wanted  it  disposed  of,  naming  the  objects  of  his 
bounty,  and  that  he  fully  understood  what  he  was  doing  at 
the  time  he  executed  the  will.  If  Michael  Sheehy  had  suf- 
ficient mental  capacity  to  comprehend  the  nature  and  char- 
acter of  his  property  and  the  objects  of  his  bounty  and 
understood  the  business  in  which  he  was  engaged  at  the 
time  he  executed  the  will,  he  had  sufficient  mental  capacity 
to  make  the  will,  and  the  fact  that  he  was  suffering  from 
disease  and  was  about  to  die  at  the  time  he  executed  the 
will  would  not  avoid  the  will.  In  Freeman  v.  Easly,  117 
111.  317,  it  was  held  a  person  may  be  so  diseased,  mentally. 
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as  not  to  be  of  sound  mind  and  yet  possess  a  disposing 
mind,  which  is  the  mental  capacity  to  know  and  understand 
what  disposition  he  wishes  to  make  of  his  property  and 
upon  whom  he  wishes  to  bestow  his  bounty.  In  Campbell 
V.  Campbell,  130  111.  466,  on  page  477,  the  rule  announced 
in  Buswell  on  Insanity  was  quoted  with  approval,  as  fol- 
lows :  "To  constitute  a  sound  and  disposing  mind  it  is  not 
necessary  that  the  mind  should  be  unbroken,  unimpaired, 
unshattered  by  disease,  or  otherwise,  or  that  the  testator 
should  be  in  full  possession  of  his  reasoning  faculties.  So 
if  the  testator  be  in  a  dying  state,  he  has  capacity  if,  when 
his  attention  is  aroused,  his  mind  acts  clearly  and  with  dis- 
criminating judgment  in  respect  of  the  act  to  be  done  and 
its  relations."  In  Bevelot  v.  Lestrade,  153  111.  625,  it  was 
said,  on  page  631 :  "The  seventh  instruction  correctly  states 
that  although  a  testator  may  be  sick  at  the  time  of  making 
the  will,  yet  if  his  mind  is  sufficiently  clear  to  understand 
what  he  is  doing  he  has  sufficient  capacity  to  make  his  w-ill, 
and  that  he  has  Sufficient  capacity  to  make  a  will  when  in 
a  dying  condition,  if,  when  his  attention  is  aroused,  his 
mind  acts  clearly  and  with  discriminating  judgment  in  re- 
spect of  the  act  to  be  done  and  its  relations." 

It  is  doubtless  true  that  Michael  Sheehy,  at  the  time 
he  executed  his  will,  was  weakened  by  disease,  and  his 
mind,  until  aroused,  was  partially  dormant,  but  the  evi- 
dence of  the  subscribing  witnesses  to  his  will,  who  were 
apparently  honest,  intelligent  and  fair-minded  persons, 
shows  beyond  all  question  that  w^hen  his  attention  was 
aroused  his  mind  w^as  clear,  and  that  the  will  was  the  re- 
sult of  a  discriminating  judgment  exercised  by  him  with 
respect  to  the  business  of  making  his  will. 

We  are  satisfied  from  the  testimony  of  the  subscribing 
witnesses,  taken  as  a  whole,  that  Michael  Sheehy  possessed 
testamentary  capacity  at  the  time  that  he  made  his  will, 
and  the  circuit  court  did  not  err  in  admitting  the  will  to 
probate,  and  its  judgment  will  be  affirmed. 

Judgment  affirmed, 

t  52  — 8  8 
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The  People  ex  rcL  Thomas  F.  Scott,  Appellant,  vs. 
Frank  Nelson  et  ai  Appellees. 

Opinion  Hied  December  21,  ipii. 

1.  Schools — the  board  of  school  trustees  has  power  to  adjourn 
regular  meeting.  The  board  of  school  trustees  has  power  to  ad- 
journ a  regular  meeting  when  not  restricted  by  statute,  and  un- 
less such  adjournment  is  an  abuse  of  power  it  is  not  the  subject 
of  review. 

2.  Same — when  '* postponed"  meeting  is  an  "adjourned"  meet- 
ing.  The  clerk's  record  showing  that  for  want  of  a  quonun  the 
regular  meeting  of  the  board  of  school  trustees  was  ''postponed" 
to  a  later  date  sufficiently  shows  that  the  meeting  was  adjourned 
to  such  date. 

3.  Same — when  a  petition  to  create  new  district  may  be  acted 
upon  at  an  adjourned  meeting.  The  provision  of  the  School  law 
requiring  the  board  of  school  trustees,  at  its  regular  April  meet- 
ing, to  ascertain  whether  the  statute  concerning  the  formation  of 
new  school  districts  has  been  complied  with  by  petitioners  and 
permitting  one  adjournment  to  enable  the  petitioners  to  comply 
with  the  law,  does  not  make  it  imperative  that  the  petition  be 
acted  upon  at  the  regular  meeting  if  the  law  has  been  complied 
with;  and  if  no  quorum  is  present  at  the  regular  meeting  the 
meeting  may  be  adjourned  for  that  reason  to  a  fixed  future  date 
and  the  petition  be  then  acted  upon. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

V.  F.  Browne,  State's  Attorney,  Herrick  &  Herrick, 
John  Fuller,  and  Ingham  &  Ingham,  for  appellant. 

E.  B.  Mitchell,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  information  in  the  nature  of  quo  warranto 
filed  in  the  circuit  court  of  DeWitt  county  by  the  State's 
attorney,  upon  the  relation  of  Thomas  F.  Scott,  against 
Frank  Nelson,  Lav^rence  Troxel  and  James  Conners,  to  test 
the  legality  of  the  formation  of  school  district  No.  106  in 
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DeWitt  county,  Illinois,  and  to  require  them  to  show  by 
what  right  and  authority  they  are  holding  and  exercising 
the  office  of  directors  of  said  district  No.  io6.  The  infor- 
mation alleges  that  said  district  was  not  created  and  organ- 
ized according  to  law,  and  that  respondents  are  usurping 
and  exercising  the  office  of  directors  of  said  school  district 
without  authority  of  law.  Respondents  filed  a  plea  of  justi- 
fication, and  set  up  the  various  steps  taken  and  proceedings 
had  in  the  organization  of  the  district  and  their  election 
and  qualification  as  directors.  A  demurrer  to  the  plea  was 
overruled  and  issue  joined  by  general  and  special  replica- 
tion to  the  plea.  A  trial  was  had  before  the  court  without . 
a  jury,  which  resulted  in  finding  the  respondents  not  guilty 
and  a  judgment  for  costs  was  rendered  against  the  relator. 
From  that  finding  and  judgment  this  appeal  has  been  prose- 
cuted. 

School  district  No.  io6  is  composed  of  territory  taken 
from  four  districts  previously  organized,  two  of  which  are 
in  township  21,  north,  range  i,  east  of  the  third  principal 
meridian,  and  the  other  two  in  township  21,  north,  range  2, 
east  of  the  third  principal  meridian.  Petitions  for  the 
formation  of  the  district  were  filed  with  the  clerks  of  the 
boards  of  trustees  of  the  respective  townships  and  notice 
was  sensed  on  the  boards  of  directors  of  the  districts  from 
which  it  was  proposed  to  take  territory,  as  required  by  the 
statute.  At  the  regular  meeting  of  the  trustees  of  town- 
ship 21,  north,  range  i,  east  of  the  third  principal  meridian, 
held  on  April  4,  1910,  but  one  trustee  and  the  clerk  were 
present.  The  meeting  was  "postponed,"  or  adjourned,  un- 
til April  II,  when  two  trustees  and  the  clerk  were  present. 
One  trustee  had  some  time  previously  removed  from  the 
township  and  his  successor  had  not  been  chosen.  April  11 
the  trustees  took  up  the  consideration  of  the  petition  and 
granted  its  prayer.  The  trustees  of  township  21,  north, 
range  2,  east,  considered  the  petition  at  their  meeting  on 
April  4  and  refused  to  allow  it.     An  appeal  was  taken  by 
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the  petitioners  to  the  county  superintendent  of  schools,  who 
affirmed  the  action  of  the  trustees  of  township  21,  north, 
range  i,  east,  and  disapproved  the  action  of  the  trustees  of 
township  21,  north,  range  2,  east,  and  granted  the  prayer 
of  the  petition  and  ordered  the  district  should  be  formed. 

No  claim  is  made  that  the  petitions  were  not  in  due  form 
or  that  notices  were  not  properly  given.  The  only  ques- 
tion argued  in  appellant's  brief  is,  that  the  trustees  of  town- 
ship 21,  north,  range  i,  east,  had  no  jurisdiction  to  consider 
the  petition  at  the  meeting  held  on  April  11.  The  record 
of  the  meeting  of  April  4,  which  was  made  by  the  clerk 
and  introduced  in  evidence  by  appellant,  is  as  follows : 

"Waynesville,  III.,  April  4,  ipio. 
"At  the  regular  semi-annual  meeting  of  the  trustees  of  schools, 
township  21,  north,  range  i,  east  of  the  third  principal  meridian, 
county  of  DeWitt,  State  of  Illinois,  held  in  my  said  office,  Waynes- 
ville, 111.,  on  the  4th  day  of  April,  A.  D.  1910,  the  following  mem- 
bers present:  George  Robb,  trustee;  J.  F.  Dix,  township  treas- 
urer and  eX'OMcio  clerk;  J.  E.  Bell,  absent.  There  being  no 
quorum  present  the  meeting  was  postponed  to  meet  on  Monday, 
April  II,  1910,  at  two  o'clock  P.  M.  j    p   £)jx   Clerk" 

This  record  of  that  meeting  shows  that  at  the  regular 
semi-annual  meeting  of  the  trustees  held  in  the  office  of 
the  clerk  on  April  4,  1910,  there  was  no  quorum  present 
and  the  meeting  was  postponed  to  Monday,  April  11,  1910. 
It  is  true,  the  word  '^postponed"  is  used  instead  of  "ad- 
journed," but  as  here  used  it  cannot  be  seriously  contended 
that  it  has  a  different  meaning.  Appellant's  position  is  that 
it  is  the  imperative  duty  of  a  board  of  trustees,  at  the  regu- 
lar meeting,  to  act  upon  the  petition  by  granting  or  denying 
its  prayer,  if  the  law  has  been  complied  with  in  filing  it  and 
giving  notice  thereof;  that  an  adjournment  of  the  regu- 
lar meeting  can  only  be  had  where  it  is  ascertained  at  said 
meeting  that  the  statute  has  not  been  complied  with,  and 
then  one  adjournment  may  be  had  for  the  purpose  of  giv- 
ing opportunity  to  comply  with  the  statute.  There  is  no 
dispute  that  the  law  had  been  complied  with  in  filing  the 
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petitions  and  giving  notice  and  that  the  adjournment  to 
April  1 1  was  on  account  of  there  not  being  a  quorum  pres- 
ent. The  appellant  insists  this  was  fatal  to  the  validity  of 
the  district. 

Section  34  of  chapter  122  fixes  the  first  Mondays  of 
April  and  October  as  the  times  of  the  regular  meetings  of 
the  trustees  and  provides  that  two  members  shall  constitute 
a  quorum  for  the  transaction  of  business.  The  township 
treasurer  is  ex-ofEcio  clerk  of  the  board  of  trustees.  Sec- 
tion 46  authorizes  the  trustees  of  schools,  at  their  regu- 
lar meeting  in  April,  to  divide  or  consolidate  districts,  and 
create  new  districts  out  of  territory  belonging  to  two  or 
more  districts  where  such  districts  are  wholly  within  one 
township,  and  prescribes  the  requirements  of  a  petition  to 
authorize  such  action.  Section  47  relates  to  changes  in  dis- 
tricts formed  of  parts  of  two  or  more  townships,  and  as 
to  such  districts  the  concurrent  action  of  the  trustees  of 
each  of  the  townships  in  which  the  district  or  districts  lie 
is  required,  upon  being  petitioned  as  provided  by  section  46. 
Section  52  requires  the  petition  to  be  filed  with  the  clerk 
of  the  board  of  trustees  twenty  days  before  the  regular 
meeting  in  April,  and  a  copy  of  the  petitior)  to  be  served 
on  the  president  or  clerk  of  the  school  directors  of  each 
district  affected  by  the  petition.  Section  53  makes  it  the 
duty  of  the  trustees,  when  the  petition  comes  before  them, 
to  ascertain  whether  the  law  has  been  complied  wuth  by  the 
petitioners,  and  if  it  has  not,  the  board  shall  adjourn  for 
not  longer  than  four  weeks  in  order  that  the  provisions 
of  the  statute  may  be  complied  with,  but  there  can  be  but 
one  adjournment  for  that  purpose.  Section  54  provides 
that  if  it  shall  appear  on  the  day  of  the  regular  meeting,  or 
in  case  of  adjournment  at  the  adjourned  meeting,  that  the 
statute  has  been  complied  with,  the  trustees  shall  consider 
the  petition,  hear  any  voters  of  the  district  affected  who 
may  appear  to  oppose  the  petition,  and  shall  grant  or  re- 
fuse the  prayer  of  the  petition  witliout  unreasonable  delay. 


Digitized  by  LjOOQ  IC 


518  The  People  v.  Nelson.  [252  IlL 

Subsequent  sections  relate  to  appeals  to  the  coimty  superin- 
tendent of  schools. 

If  appellant's  position  is  correct,  then,  notwithstanding 
the  petitioners  had  complied  with  the  law  so  as  to  authorize 
the  trustees  of  township  21,  north,  range  i,  east,  to  act  on 
the  petition,  by  the  failure  of  a  quorum  of  the  board  to 
attend  at  the  date  of  the  regular  meeting  jurisdiction  to  act 
upon  the  petition  thereafter  was  lost.  We  do  not  believe 
this  is  a  reasonable  construction  of  the  provisions  of  the 
statute  above  set  out  in  substance.  It  was  essential  that 
the  petition  be  presented  at  the  regular  meeting  of  the  board 
in  April,  and  this  was  done.  There  being  no  quorum  pres- 
ent at  that  meeting  the  petition  could  not  be  acted  upon  but 
the  meeting  could  be  kept  alive  by  adjournment  to  a  later 
date.  If  there  had  been  a  quorum  present  April  4  and  the 
board  had  not  completed  the  hearing  "of  legal  voters  of 
the  district  or  districts  affected  by  the  proposed  change  who 
might  appear  to  oppose  the  petition,"  we  see  no  valid  rea- 
son why  the  board  could  not  adjourn  to  a  later  date  to 
complete  the  hearing  before  final  action.  It  certainly  is  not 
the  purpose  of  the  statute  that  a  petition  should  be  acted 
upon  on  the  day  of  the  regular  meeting  if  a  reasonable  op- 
portunity to  the  opponents  of  the  petition  of  being  heard 
required  an  adjournment.  Like  all  other  similar  bodies,  the 
board  of  trustees  had  power  to  adjourn  a  regular  meeting 
when  not  restricted  by  the  statute,  and  unless  such  adjourn- 
ment is  an  abuse  of  the  power  it  is  not  the  subject  of  re- 
view. ( I  Ency.  of  PI.  &  Pr.  248 ;  Magemm  &  Brunner  v. 
City  of  Fremont,  (Neb.)  9  L.  R.  A.  y^6.)  The  adjourn- 
ment under  consideration,  we  think,  was  not  in  violation  of 
the  statute  and  it  was  clearly  no  abuse  of  power.  There 
being  no  quorum  present,  according  to  parliamentary  law 
the  only  business  that  could  be  transacted  was  to  adjourn. 
If  the  adjournment  had  been  without  day  it  might  have 
ended  the  power  of  the  board  to  act  upon  the  petition  upon 
its  own  initiative,  but  by  adjourning  to  a  day  fixed  one 
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week  later  the  regular  meeting  was  kept  alive  for  the  pur- 
pose of  transacting  the  business,  including  action  upon  the 
petition. 

In  our  opinion  the  judgment  of  the  circuit  court  was 
correct,  and  it  is  affirmed.  Judgment  amrmed. 


Burton  A.  Hitchcock,  Appellee,  vs.  Jefferson  J. 
Greene  et  al.  Appellants. 

Opinion  Hied  December  21,  ipii, 

1.  Appeals  and  errors — when  a  freehold  is  not  involved.  A 
freehold  is  not  involved,  on  appeal  from  a  decree  construing  a 
will,  where  the  entire  estate  to  be  distributed  is  in  the  hands  of 
the  executor  and  is  personal  property,  so  that  whether  the  will  is 
sustained  or  held  void  no  party  to  the  appeal  will  gain  or  lose  a 
freehold  estate. 

2.  Same — the  State  must  have  a  monetary  interest  in  a  suit  to 
authorise  direct  appeal  to  Supreme  Court.  The  interest  which  the 
State  must  have  in  a  cause,  within  the  meaning  of  the  statute 
giving  a  direct  appeal  to  the  Supreme  Court  where  the  State  is 
interested  as  a  party,  must  be  a  monetary  interest,  and  the  mere 
fact  that  the  State  is  a  nominal  party,  having  no  substantial  in- 
terest, is  not  sufficient. 

3.  Same — when  interest  of  State  is  not  sufficient  to  authorise  a 
direct  appeal  to  Supreme  Court.  The  facts  that  a  will  contains  a 
gift  "for  the  education  of  poor  children,"  and  that  the  Attorney 
General  was  made  a  party  defendant  to  a  bill  to  construe  the  will, 
do  not  authorize  a  direct  appeal  to  the  Supreme  Court  from  the 
decree  construing  the  will. 

ApPEAt  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  N.  E.  WoRTHiNGTON,  Judge,  presiding. 

JuDSON  Starr,  and  Winslow  Evans,  for  appellants. 

Frank  T.  Miller,  Luther  C.  Hinckle,  Charles  C. 
Dutch,  Jack,  Irwin,  Jack  &  Miles,  John  S.  Stevens, 
and  W.  H.  Stead,  Attorney  General,  for  appellee. 
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Per  Curiam  :  This  was  a  bill  in  chancery  filed  in  the 
circuit  court  of  Peoria  county  by  Burton  A,  Hitchcock,  as 
executor  of  the  last  will  and  testament  of  Phoebe  Rose,  de- 
ceased, who  died  at  her  home  in  Dunlap,  in  said  county,  on 
the  14th  day  of  September,  1904,  for  the  construction  of 
the  twenty-second  paragraph  of  the  said  will.  The  will 
contained  twenty-three  paragraphs  and  a  clause  nominating 
Burton  A.  Hitchcock  executor,  and  was  admitted  to  pro- 
bate on  the  28th  day  of  October,  1908.  Burton  A.  Hitch- 
cock qualified  as  executor  on  October  30,  1908.  The  estate 
consisted  of  real  estate  of  the  value  of  $1200,  situated  in 
the  village  of  Dunlap,  and  promissory  notes,  secured  by 
mortgages,  of  the  aggregate  value  of  $117,000,  and  some 
personal  effects  of  the  deceased  of  no  great  value.  Prior 
to  the  filing  of  this  bill  the  real  estate  had  been  sold  by 
the  executor  under  the  powers  conferred  on  him  by  the 
second  paragraph  of  the  will  and  all  the  personal  property 
had  been  reduced  by  him  to  possession.  The  testatrix  was 
a  widow  and  childless,  and  after  bequeathing  to  her  rela- 
tives and  friends  about  $20,000  of  her  estate,  including 
certain  keepsakes,  jewelry,  etc.,  she  incorporated  into'  her 
will,  as  paragraph  22,  the  following  provision:  "It  is  my 
will  after  what  I  have  named  be  satisfied  what  left  be 
equally  divided  between  home  missions  and  foreign  mis- 
sion and  for  education  of  poor  children."  The  heirs  of  the 
testatrix,  certain  religious  and  charitable  corporations  and 
the  Attorney  General  were  made  parties  defendant  to  the 
bill.  Answers  and  replications  were  filed  and  the  court  en- 
tered a  decree,  in  which  it  was  determined  that  under  the 
twenty-second  paragraph  of  the  will  one-fourth  of  the  es- 
tate was  bequeathed  to  the  Board  of  Foreign  Missions  of 
the  Presbyterian  Church  of  the  United  States  of  America, 
one-fourth  to  the  Board  of  Home  Missions  of  the  Presby- 
terian Church  of  the  United  States  of  America,  and  one- 
half  was  set  aside  for  the  education  of  poor  children,  and 
that  a  trustee  should  be  appointed  to  receive  and  handle 
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the  fund  set  aside  for  the  education  of  poor  children,  and 
ordered  the  executor  to  pay  over  to  said  board  of  foreign 
missions  and  said  board  of  home  missions  each  one-fourth 
and  to  the  trustee  thereafter  appointed  by  the  court  one- 
half  of  the  estate  remaining  after  payment  of  all  expenses 
of  administration  and  the  costs  in  that  court,  including  cer- 
tain solicitor's  fees  fixed  by  the  court.  Jefferson  J.  Greene 
and  Langford  R.  Greene,  two  of  the  heirs,  have  prosecuted 
this  appeal. 

The  executor  has  filed  a  brief  in  this  court,  in  which 
he  urges  this  court  is  without  jurisdiction  to  determine  this 
appeal.  It  is  clear  this  court  does  not  have  jurisdiction  of 
this  appeal  unless  a  freehold  is  involved  or  the  State  is 
interested,  as  a  party  or  otherwise,  in  the  litigation.  The 
sole  question  to  be  determined  upon  this  record  is,  did  the 
trial  court  properly  construe  the  twenty-second  paragraph 
of  the  will  of  Phoebe  Rose,  deceased  ? 

The  entire  estate  to  be  distributed  is  in  the  hands  of 
the  executor  and  is  personal  property,  and,  regardless  of 
the  construction  placed  upon  paragraph  22  of  the  will, — 
that  is,  whether  it  is  sustained  in  whole  or  in  part  or  is 
held  to  be  absolutely  void, — no  party  to  this  appeal  will 
gain  or  lose  a  freehold  estate.  In  order  to  give  this  court 
jurisdiction  of  an  appeal  on  the  ground  a  freehold  is  in- 
volved a  freehold  must  be  directly  involved,  and  the  fact 
that  a  freehold  is  collaterally  or  incidentally  involved  is  not 
sufficient;  (Burroughs  v.  Kot:s,  226  111.  40;)  and  to  give 
this  court  jurisdiction  of  an  appeal  on  the  ground  that  the 
State  is  interested,  as  a  party  or  otherwise,  the  State  must 
have  a  direct  and  substantial  interest  in  the  subject  matter 
of  the  litigation,  and  if  the  State  is  only  a  nominal  party 
and  has  no  substantial  interest  in  the  litigation  no  appeal 
from  the  decree  of  the  lower  court  will  lie  directly  to  this 
court.  (Hodge  v.  People,  96  111.  423.)  The  interest  which 
the  State  must  have  in  a  cause,  within  the  meaning  of  the 
statute  giving  a  direct  api>eal  to  this  court,  must  be  a  sub- 
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stantial  interest, — a  monetary^  interest.  (McGrath  v.  Peo- 
ple, loo  111.  464.)  It  is  clear  the  State  has  no  monetary 
interest  in  this  litigation  and  is  only  a  nominal  party  there- 
to. {Canal  Comrs.  v.  Sanitary  District,  191  111.  326.)  We 
are  of  the  opinion  this  appeal  should  have  been  taken  to 
the  Appellate  Court  in  the  first  instance. 

The  appeal  will  therefore  be  transferred  to  the  Appel- 
late Court  for  the  Second  District,  and  the  clerk  of  this 
court  is  hereby  directed  to  transmit  the  record  and  files  to 
the  clerk  of  that  court.  ^^^^^  transferred. 


CuNTON  C.  CoMSTocK  et  ol.  Appellees,  vs.  Carrie  A.  Red- 
mond, Appellant. 

Opinion  Med  December  21,  ipii, 

1.  Jurisdiction — court  has  jurisdiction  of  bill  to  construe  will 
where  existence  of  trust  is  controverted.  The  jurisdiction  of  a 
court  of  equity  to  interpret  wills  arises  out  of  the  general  juris- 
diction of  chancery  over  trusts,  and  if  there  is  a  controversy  as 
to  whether  a  will  creates  a  trust,  a  court  of  equity  has  jurisdiction 
to  decide  whether  a  trust  is  created,  and  if  so,  to  construe  it. 

2.  Wills — when  will  creates  a  trust.  Where  a  will  gives  all 
of  the  testator's  property  to  his  sons,  "subject  to  the  charges  here- 
inafter specified,"  provides  a  method  for  ascertaining  the  "net 
amount"  of  the  estate,  and  gives  to  each  of  his  daughters  "a  sum 
of  money"  equal  to  a  certain  per  cent  of  a  specified  portion  of  the 
"net  amount"  of  the  estate,  to  be  paid  semi-annually  to  the  daugh- 
ters by  the  sons  after  their  discharge  as  executors,  there  is  an  in- 
tention shown  to  make  the  sons  trustees  for  the  daughters  as  to 
the  specified  portions  of  the  estate. 

3.  Same — zvhen  bequests  are  not  within  rule  against  perpetui- 
ties. Bequests  to  the  children  or  grandchildren  of  a  person  in 
being  who  are  living  at  the  time  of  such  person's  deaA  are  not 
within  the  rule  against  perpetuities,  where  the  terms  of  the  will 
require  the  bequests  to  be  paid,  if  at  all,  within  twenty-one  years 
after  such  person's  death. 

4.  Same — when  it  is  not  error  for  court  to  find  that  proceed- 
ings taken  by  executors  were  in  accordance  with  the  will.     In  a 
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proceeding  by  executors  to  construe  a  will  it  is  not  error  for  the 
court,  in  construing  the  will  on  demurrer  to  the  bill,  to  find  that 
the  proceedings  of  the  complainants  had  been  in  accordance  with 
the  terms  of  the  creation  of  the  trust,  as  the  defendant,  if  she  de- 
sired to  contest  that  matter  as  a  question  of  fact,  should  have  an- 
swered the  bill  and  presented  that  issue. 

5.  Appeai^  and  errors — party  cannot  complain  of  error  affect- 
ing others,  only.  Where  the  widow  does  not  see  fit  to  complain 
that  the  provisions  of  a  decree  construing  a  will  do  not  properly 
protect  her  interests,  other  persons  not  affected  by  such  provisions 
cannot  complain. 

6.  Costs — costs  in  chancery  are  in  the  discretion  of  the  court. 
Costs  in  chancery  cases  are  in  the  discretion  of  the  court,  and  this 
discretion,  unless  abusedj  will  not  be  interfered  with  by  the  Su- 
preme Court. 

7.  Same — when  allowance  of  fee  to  guardian  ad  litem  will  be 
sustained.  An  allowance  of  a  fee  to  the  guardian  ad  litem  for  in- 
fant defendants  to  a  bill  to  construe  a  will  will  be  sustained,  where 
the  decree  recites  that  evidence  was  heard  by  the  court  and  that 
services  of  the  reasonable  value  of  the  amount  fixed  by  the  decree 
were  rendered. 

Appeal  from  the  Circuit -Court  of  Iroquois  county;  tlie 
Hon.  Frank  L.  Hooper,  Judge,  presiding. 

C.  C.  &  F.  L.  Strawn,  (Crangle  &  Vennum,  of 
counsel,)  for  appellant. 

A.  F.  Goodyear,  and  Stephen  C.  Malo,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Charles  H.  Comstock  died  testate  on  May  13,  1907.  He 
left  a  widow,  Adelia  Comstock.  His  heirs  were  his  three 
sons,  Clinton  C,  William  H.  and  George  K.,  and  his  three 
daughters,  Alice  S.  Clifton,  Mae  R.  Zumwalt  and  the  ap- 
pellant, Carrie  A.  Redmond.  All  his  children  were  bene- 
ficiaries under  his  will.  The  sons  were  named  as  executors, 
but  George  being  a  minor  when  his  father  died,  only  the 
elder  brothers  qualified  and  assumed  the  duties  of  that 
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trust.  On  January  24,  1910,  the  sons,  as  executors,  trus- 
tees and  beneficiaries,  filed  a  bill  for  the  construction  of 
the  will  in  the  circuit  court  of  Iroquois  county,  setting 
forth  the  proceedings  had  in  regard  to  the  administration 
of  the  estate  and  the  execution  of  the  will  and  the  claims 
made  by  their  sisters,  and  particularly  the  appellant,  as  to 
the  meaning  and  effect  of  the  will  and  the  rigjits  of  the 
daughters  under  it,  and  asking  that  the  court  instruct  them 
as  to  their  rights  and  duties  under  the  will,  declare  whether 
the  will  was  invalid  in  whole  or  in  part,  and  ascertain  and 
declare  the  rights  of  all  the  parties  under  it.  The  widow 
answered,  admitting  the  allegations  of  the  bill.  A  guard- 
ian ad  litem  was  appointed  for  the  infant  defendants  and 
filed  an  answer  calling  for  strict  proof.  The  appellant  de- 
murred to  the  bill,  and  upon  her  demurrer  being  overruled 
filed  an  answer.  This  she  subsequently  withdrew  by  leave 
of  the  court  and  again  demurred.  Her  demurrer  was  again 
overruled  and  she  elected  to  stand  by  it.  The  bill  was  taken 
as  confessed  against  her,  a  hearing  was  had  upon  evidence, 
oral  and  documentary,  and  a  decree  was  rendered  constru- 
ing the  will  in  accordance  with  the  claims  of  the  complain- 
ants and  approving  their  action  under  the  will.  From  this 
decree  Carrie  A.  Redmond  has  appealed. 

By  the  first  three  clauses  of  his  will  the  testator  gave 
to  his  sons  all  his  property,  "subject  to  the  charges  herein- 
after specified,"  to  be  divided  equally  among  them,  nomi- 
nated his  sons  as  executors  and  directed  them  to  pay  the 
debts  of  the  estate.  He  then  named  certain  persons  whom 
he  desired  to  appraise  his  real  estate  in  Illinois  and  in  Iowa, 
and  directed  his  executors,  upon  the  final  settlement  of  his 
estate,  to  establish  by  their  final  report  the  amount  of  a 
fund  which  he  designated  the  "net  amount  of  my  estate," 
and  which  was  to  be  ascertained  by  adding  to  the  value  of 
his  real  estate  as  appraised  by  the  appraisers  named,  the 
amount  of  personal  estate  remaining  after  the  payment  of 
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debts  and  cost  of  administration.  The  sixth,  seventh  and 
eighth  clauses  of  the  will  gave  to  the  three  daughters,  re- 
spectively, each  a  sum  of  money  equal  to  one  and  a  half 
per  cent  of  one-sixth  of  the  "net  amount"  aforesaid,  to  be 
paid  six  months  after  the  date  of  the  final  discharge  of  the 
executors,  and  a  like  sum  every  six  months  thereafter  dur- 
ing their  respective  lives.    The  tenth  clause  is  as  follows : 

"I  give  and  bequeath  to  the  lawful  issue  of  my  daugh- 
ter Alice  S.  Clifton,  who  shall  be  living  at  her  death,  and 
to  the  child  or  children  then  living  of  any  of  such  issue 
who  may  be  dead,  such  child  or  children  taking  the  share 
its  parent  would  have  taken  if  living,  a  sum  of  money 
equal  to  one-sixth  of  the  *net  amount  of  my  estate,'  to  be 
paid  as  follows:  That  after  the  death  of  my  daughter 
Alice  S.  Clifton,  and  when  any  child  of  her,  the  said  Alice 
S.  Clifton,  shall  have  reached  the  age  of  twenty-one  years, 
then  the  share  of  such  child  shall  become  due  and  payable ; 
and  if  any  child  or  children  of  my  said  daughter  Alice  S. 
Clifton  shall  die  leaving  issue  surviving  my  said  daughter, 
then  such  issue  shall  take  its  parent's  share,  and  the  same 
shall  be  due  and  payable  to  such  issue  at  the  time  that  its 
parent  would,  if  living,  have  attained  the  age  of  twenty- 
one  years." 

The  eleventh  and  twelfth  clauses  are  the  same  as  the 
tenth,  except  that  they,  respectively,  refer  to  the  other  two 
daughters.  The  thirteenth  clause  provided  that  the  sums 
bequeathed  to  the  daughters  and  to  their  descendants  should 
be  paid  by  the  three  sons  equally,  and  they  were  to  be  a 
charge  upon  all  of  the  real  estate  of  the  testator  except  cer- 
tain specified  parcels.  The  clause  then  continues:  "And 
it  is  further  my  will  and  desire  that  in  case  any  of  my 
daughters  shall  die  without  leaving  any  descendants  her 
sur\nving,  or  if  any  daughter  shall  die  without  leaving  any 
descendant  who  shall  survive  to  take  the  bequest  made  in 
its  behalf,  then  and  in  such  case  it  is  my  will  and  desire 
that  the  bequest  to  the  descendants  of  my  daughter  so  dy- 
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ing  shall  lapse;  and  in  the  event  any  such  bequest  shall 
so  lapse,  then  the  bequest  to  my  remaining  (laughters  shall 
be  increased  from  the  date  of  such  lapsing  in  a  ratio  cor- 
responding with  the  number  of  my  children  less  any  such 
deceased  daughter  or  daughters,  that  is  to  say:  In  the 
event  that  one  daughter  shall  die  without  descendants  or 
without  descendants  who  shall  survive  to  take  as  above  pro- 
vided, then  my  two  remaining  daughters  shall  receive,  from 
the  time  that  such  bequest  shall  lapse,  her  semi-annual  al- 
lowance, to  be  computed  on  one-fifth  of  the  'net  amount  of 
my  estate,'  and  the  legacy  to  the  descendants  of  my  two 
surviving  daughters  shall  be  increased  to  a  sum  equal  to 
one-fifth  of  the  *net  amount  of  my  estate.' "  The  four- 
teenth clause  provided  that  if  at  any  time  the  three  sons 
should  desire  to  have  themselves  and  their  real  estate  re- 
lieved from  the  burdens  imposed  upon  them  and  upon  said 
real  estate  for  the  benefit  of  the  daughters  and  their  de- 
scendants, then  they  might  apply  to  any  court  of  competent 
jurisdiction  in  the  county  of  Iroquois  for  the  appointment 
of  a  trustee  to  take  the  fund  provided  for  by  that  clause  of 
the  will  in  such  event,  and  upon  the  appointment  of  such 
trustee  they  should  pay  him,  if  all  the  daughters  were  liv- 
ing, or  if  any  of  the  daughters  were  dead  leaving  descend- 
ants her  surviving,  a  sum  of  money  equal  to  one-sixth  of 
the  "net  amount"  of  the  estate  for  each  of  said  daughters, 
but  if  any  daughter  had  died  without  having  left  any  de- 
scendants, the  sons  should  pay  to  the  trustee  such  propor- 
tionate share  of  tfie  "net  amount"  of  the  estate  as  was  in 
the  will  provided  to  be  paid  to  the  survivor  of  the  daugh- 
ter and  her  descendants.  The  last  clause  of  the  will  stated 
that  the  testator  had  made  no  provision  for  his  wife,  not 
because  he  was  not  deeply  solicitous  about  her  comfort  and 
welfare,  but  because  she  had  had  almost  no  experience  in 
business  matters  and  in  the  care  of  property  and  was  bur- 
dened with  infirmities  and  afflictions  that  rendered  her  al- 
most unable  to  attend  to  such  matters,  and  the  testator 
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deemed  it  advisable  to  make  no  provision  for  her,  know- 
ing that  his  children,  and  especially  his  sons,  would  see  to 
it  that  her  every  want  was  supplied  and  her  declining  years 
were  made  comfortable  and  happy. 

The  appellant  insists  that  the  court  was  without  juris- 
diction to  entertain  the  bill  because  there  was  no  trust  in- 
volved and  because  the  will  was  so  clear  and  unambiguous 
that  there  was  no  occasion  for  construction.  The  jurisdic- 
tion of  equity  to  interpret  wills  arises  out  of  the  general 
jurisdiction  of  chancery  over  trusts.  There  is  a  contro- 
versy in  this  case  as  to  whether  there  is  a  trust  or  not,  the 
appellant  denying  and  the  appellees  affirming  its  existence. 
In  such  case  we  have  held  that  the  circuit  court  has  juris- 
diction to  determine  whether  or  not  a  trust  was  created, 
and  if  it  was  created,  to  construe  it.  McCutcheon  v.  Pull- 
man Trust  and  Savings  Bank,  251  111.  551 ;  Orr  v.  Yates^ 
209  id.  222. 

The  first  clause  of  the  will  gives  all  the  testator's  prop- 
erty to  his  sons,  but  not  absolutely.  The  devise  is  subject 
to  the  charges  afterwards  specified  in  the  will.  Among 
these  charges  are  the  devises  in  the  sixth,  seventh,  eighth, 
tenth,  eleventh  and  twelfth  clauses.  In  substance  these 
clauses  provide  that  the  sons  shall  pay  to  each  of  the  daugh- 
ters interest  on  one-sixth  of  the  value  of  the  estate  during 
her  life,  and  upon  the  death  of  each  daughter  shall  pay  to 
her  heirs  one-sixth  of  the  value  of  the  estate.  The  lan- 
guage used  in  each  of  these  clauses  is,  "I  give  and  bequeath 
*  *  *  a  sum  of  money," — that  is  to  say,  the  testator 
gives  out  of  his  estate.  Construing  the  whole  will  together, 
these  bequests,  in  connection  with  those  in  the  first  clause, 
"subject  to  the  charges  hereinafter  specified,*'  clearly  indi- 
cate the  testator's  intention  to  constitute  the  sons  trustees 
of  one-half  of  the  estate  for  the  benefit  of  the  daughters  and 
their  descendants,  in  accordance  with  the  terms  of  the  will. 

It  is  contended  that  the  tenth,  eleventh,  twelfth  and 
thirteenth  clauses  of  the  will  violate  the  rule  against  per- 
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petuities.  A  devise  or  bequest  which  becomes  vested  with- 
in twenty-one  years  after  a  life  in  being  cannot  violate  this 
rule,  and  the  bequests  contained  in  these  clauses  do  so  vest. 
Clauses  lo,  ii  and  12  are  alike,  except  the  name  of  the 
daughter.  Clause  11  refers  to  the  appellant.  The  gift  is 
to  persons  living  at  her  death, — that  is,  to  the  lawful  issue 
of  Carrie  A.  Redmond  who  shall  be  livinj];  at  her  death, 
and  to  the  child  or  children  then  living  of  any  such  issue 
who  may  be  dead.  A  child  or  grandchild  of  Mrs.  Red- 
mond, in  order  to  take  anything  under  this  will,  must  be 
living  at  her  death.  If  such  child  or  grandchild  is  then 
twenty-one  the  bequest  is  payable  immediately.  If  such 
child  is  not  then  twenty-one  the  bequest  is  not  payable  un- 
til that  age  is  reached.  If  the  person  to  take  is  not  a  child 
but  a  grandchild  whose  parent  has  died  in  Mrs.  Redmond's 
lifetime,  such  grandchild  will  take  its  parent's  share,  pay- 
able when  the  parent  would  have  attained  the  age  of  twenty- 
one  years,  or  if  the  parent  w^ould  have  attained  that  age  in 
Mrs.  Redmond's  lifetime,  then  payable  immediately.  It  is 
entirely  immaterial  when  these  bequests  may  be  said  to 
vest,  because  they  are  to  persons  living  at  the  time  of  the 
death  of  Carrie  A.  Redmond,  who  is  a  person  in  being,  and 
they  must  be  paid,  if  at  all,  within  twenty-one  years  after 
her  death,  because  within  that  time  every  person  in  being 
at  her  death  will  have  attained  the  age  of  twenty-one  years. 
The  court  found  the  value  of  the  estate,  the  value  of 
the  Illinois  land  and  of  the  Iowa  land  as  fixed  by  the  ap- 
praisers, and  that  the  proceedings  of  the  complainants  had 
been  in  accordance  with  the  right  construction  of  the  will. 
It  is  objected  that  this  was  beyond  the  allegations  of  the 
bill  and  the  authority  of  the  court.  It  was  proper  for  the 
court  to  determine  whether  the  action  of  the  complainants 
liad  been  in  accordance  with  the  term^  of  the  creation  of 
the  trust,  and  if  the  appellant  had  desired  to  contest  it  as 
a  matter  of  fact  she  should  have  answered  the  bill  and  pre- 
sented this  issue. 
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The  appellant  has  no  interest  in  the  decree  of  the  court 
in  regard  to  the  widow.  The  latter  alone  could  complain 
if  the  decree  did  not  properly  protect  her  interests,  and  she 
has  not  seen  fit  to  do  so. 

Objection  is  made  to  the  allowance  of  a  fee  to  Stephen 
C.  Malo,  who  was  appointed  guardian  ad  litem  for  the 
infant  defendants.  The  decree  recites  that  evidence  was 
heard  by  the  court  and  that  services  were  rendered  of  the 
reasonable  value  of  the  amount  fixed  by  the  decree,  and 
we  cannot  see  from  the  record  that  the  court  abused  its 
discretion. 

The  name  of  one  of  the  infant  defendants  was  wrongly 
stated  in  the  answer.  The  interest  of  the  infant  defendants 
was  to  sustain  the  complainants'  construction  of  the  will, 
and  this  was  done  by  the  decree.  No  harm  came  of  the 
error  in  the  name. 

Complaint  is  made  that  the  court  abused  its  discretion 
in  taxing  against  the  appellant  certain  sheriflF's  fees  and 
mileage  and  certain  witness  fees.  The  appellant  made  a 
motion  for  the  appointment  of  a  guardian  ad  litem  for  Ade- 
lia  Comstock,  the  widow,  and  upon  the  hearing  of  this 
motion  witnesses  were  produced  and  testified.  The  evi- 
dence is  not  preserved.  The  court  denied  the  motion,  and 
the  fees  of  the  witnesses  and  of  the  sheriff  accruing  because 
of  that  hearing  were  taxed  against  the  appellant.  Costs  in 
chancery  are  in  the  discretion  of  the  court,  and  this  discre- 
tion will  not  be  interfered  with  unless  abused.  We  have 
nothing  before  us  from  which  we  can  find  any  abuse  of 
discretion  in  respect  to  the  costs. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  ofRrmed. 


e  5  2  —  3  4 
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John  J.  Stock,  Appellee,  vs,  James  H.  Mitcheli., 
Appellant. 

Opinion  filed  December  21,  ipii. 

1.  Dower — when  dower  is  barred  under  section  15  of  Dower 
act.  Barring  of  dower  under  section  15  of  the  Dower  act  is  not 
limited  to  cases  where  there  is  difficulty  between  husband  and  wife 
and  an  alienation  and  one  elopes  with  another  person  and  commits 
adultery,  but  applies  also  where  a  husband  or  wife  leaves  the  other 
and  commits  adultery,  unless  the  offense  is  subsequently  condoned 
and  the  parties  again  dwell  together. 

2.  Same — what  makes  a  prima  facie  case  barring  dower  under 
section  15  of  the  Dower  act.  Proof  that  the  husband  left  his  wife 
several  years  before  she  died  and  that  they  never  dwelt  together 
again;  that  the  husband,  a  few  days  after  his  wife's  death,  was 
living  in  a  lodging  house  with  another  woman  to  whom  he  was 
not  then  married,  and  that  such  woman  had  been  introduced  by 
him  as  his  wife  before  his  wife's  death,  makes  a  prima  facie  case 
which  will  bar  dower  under  section  15  of  the  Dower  act,  where 
the  husband,  although  having  full  opportunity,  does  not  meet  or 
overcome  the  prima  facie  case  in  any  way. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Edward  J.  Sweeney,  Herrick  &  Herrick,  and  E.  B. 
Mitchell,  for  appellant. 

John  Fuller,  and  L.  O.  Williams,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Lillian  Stock  died  intestate  at  Clinton,  DeWitt  county, 
on  November  13,  1908,  leaving  John  J.  Stock,  the  appellee, 
(her  husband,)  and  James  H.  Mitchell,  the  appellant,  (her 
brother,)  and  a  niece,  Aleta  Goodrum,  daughter  of  a  de- 
ceased brother,  her  only  heirs-at-law.  She  was  the  owner 
of  a  farm  in  DeWitt  county,  and  as  she  left  no  child  or 
descendant  the  appellee  became  entitled  to  an  undivided  one- 
half  interest  in  the  farm  as  an  heir.     He  filed  his  bill  in 
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this  case  in  the  circuit  court  of  DeWitt  county  for  the  as- 
signment of  dower  in  the  other  half  of  the  farm,  making 
appellant  and  Aleta  Goodrum  defendants.  The  appellant 
answered  the  bill,  denying  the  right  of  appellee  to  dower, 
and  the  issue  was  referred  to  the  master  in  chancery,  who 
found  and  reported  in  favor  of  the  appellee.  The  chancellor 
heard  the  cause  on  exceptions  to  the  report  and  overruled 
them,  and  entered  a  decree  awarding  dower  as  prayed  for 
and  appointing  commissioners  to  assign  the  same.  From 
that  decree  this  appeal  was  prosecuted. 

Section  15  of  the  Dower  act  provides  that  if  a  husband 
or  wife  voluntarily  leaves  the  other  and  commits  adultery, 
he  or  she  shall  be  forever  barred  of  dower  unless  they  are 
afterwards  reconciled  and  dwell  together.  The  answer  of 
the  appellant  alleged  that  the  appellee  voluntarily  left  his 
wife  and  committed  adultery.  The  appellee  and  his  wife 
lived  together  at  Clinton  until  1901,  when  the  appellee  Ipft 
his  wife  and  their  home  and  thereafter  traveled  with  a 
show,  called  Parker's  Amusement  Company.  He  never 
lived  with  his  wife  afterward  and  only  returned  to  the 
funeral  of  her  mother,  in  1903,  when  he  came  in  the  morn- 
ing and  left  in  the  evening  of  the  same  day,  and  an  occa- 
sion in  1904  or  1905  when  he  was  at  the  place  one  day. 
They  exchanged  some  letters,  but  their  number  or  contents 
were  not  shown,  except  that  shortly  before  her  death  she 
said  that  he  wrote  her  he  would  sign  a  deed  if  she  sold  the 
farm.  She  sent  him  money  at  different  times,  and  in  Octo- 
ber, prior  to  her  death,  he  sent  her  $20,  but  the  witness  said 
that  she  sent  him  twice  as  much.  The  indications  are  that 
the  letters  were  mere  business  letters.  After  her  mother's 
death  she  lived  alone  in  Clinton,  having  a  companion  at 
different  times,  and  the  last  three  years  she  had  the  same 
companion,  and  whenever  the  girl  living  with  her  was  away 
she  went  to  a  hotel  at  night  to  sleep.  She  had  a  lingering 
illness  and  was  confined  to  her  house  with  consumption  for 
nearly  a  year  before  her  death.    When  she  died  a  telegram 
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was  sent  to  the  appellee  at  Roanoke,  Virginia,  which  he 
answered,  saying  it  was  impossible  to  come  and  to  spare  no 
expense  for  burial.  He  left  his  wife  and  never  lived  with 
her  after  1901,  and  never  even  returned  or  saw  her  after 
1904,  or,  at  the  latest,  1905. 

In  the  fall  of  1908  the  appellee  was  connected  with  the 
Francis  Ferrari  Wild  Animal  Arena  Company, — a  trained 
wild  animal  show  that  took  along  with  it  other  shows.  The  • 
appellee  was  running  a  Katzenjammer  Castle,  and  the  show 
came  to  Roanoke,  Virginia,  about  October  15,  1908,  and 
opened  on  a  lot  on  Commerce  street,  remaining  there  two 
weeks,  as  one  witness  thought,  and  about  a  month  accord- 
ing to  the  recollection  of  another,  after  which  winter  quar- 
ters were  opened  at  the  Fair  Grounds.  A  witness  testified 
that  he  met  appellee  the  first  week  of  the  show  on  the  Com- 
merce street  lot,  which  would  be  some  time  the  latter  part 
of  October,  and  that  appellee  introduced  a  woman  who  was 
with  him,  as  his  wife.  After  the  show  moved  to  the  Fair 
Grounds  the  appellee  and  the  same  woman,  who  was  called 
Mrs.  Stock,  took  two  rooms  on  the  second  floor  of  a  restau- 
rant and  lodging  house  on  Jefferson  street,  near  the  said 
grounds.  The  keeper  of  the  restaurant  and  lodging  house 
testified  that  the  appellee  and  his  w^fe  occupied  the  rooms 
from  the  22d  or  23d  of  November,  1908,  until  the  5th  or 
6th  of  April,  1909.  They  lived  together  there  as  husband 
and  wife,  the  woman  doing  the  cooking  and  being  known 
as  Mrs.  Stock.  A  police  sergeant  testified  that  the  tents 
were  put  up  on  Commerce  street  in  the  early  fall  of  1908 
and  remained  there  something  like  a  month  and  then  re- 
moved to  the  Fair  Grounds,  and  that  appellee  introduced 
the  woman  as  his  wife  the  latter  part  of  February  or  first 
of  March,  1909.  A  witness  who  drove  a  bread  wagon  tes- 
tified that  he  delivered  bread  at  the  rooms  occupied  by  ap- 
pellee and  the  woman  every  day  for  two  or  three  months, 
beginning  two  or  three  days  after  they  left  Commerce 
street.     It  was  generally  understood  by  relatives  of  the 
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woman  that  she  had  been  married  to  the  appellee  in  1905 
or  1906,  but  the  appellee  proved  by  his  marriage  certificate 
that  his  marriage  with  her  took  place  on  March  6,  1909. 

The  appellee  offered  no  evidence  in  contradiction  of 
the  testimony  for  the  defense,  and  his  counsel  rest  their 
case  upon  the  legal  proposition  that  the  statute  barring 
dower  only  applies  where  there  is  a  difficulty  between  hus- 
band and  wife  and  an  alienation  and  one  elopes  with  an- 
other person  and  commits  adultery,  and  upon  the  fact  that 
the  evidence  did  not  show  the  existence  of  adulterous  re- 
lations prior  to  November  13,  1908,  when  the  wife  died. 
The  statute  only  requires  that  a  husband  or  wife  shall  leave 
the  other  and  commit  the  offense,  by  which  dower  is  barred 
unless  the  offense  is  subsequently  condoned  and  the  parties 
dwell  together.  That  the  appellee  left  his  wife  and  never 
lived  with  her  for  a  number  of  years  is  not  disputed  and 
the  parties  never  dwelt  together  afterward.  The  appellee 
was  openly  living  with  the  other  woman  in  the  lodging 
house  nine  days  after  the  death  of  his  wife,  and  when,  ac- 
cording to  the  certificate  offered  in  evidence  by  him,  they 
were  not  married.  The  evidence  of  one  witness  was  that 
the  appellee  introduced  the  woman  as  his  wife  when  the 
show  was  on  Commerce  street,  the  latter  part  of  October. 
The  police  sergeant  was  looking  after  the  matter  of  a  li- 
cense for  the  show  and  the  show  people  were  asking  for 
delay,  and  if  his  recollection  was  correct  that  the  show  was 
on  Commerce  street  for  a  month,  the  time  of  the  introduc- 
tion, according  to  the  other  witness,  was  certainly  before 
the  death  of  the  appellee's  wife.  The  evidence  made  a 
prima  facie  case  under  the  statute,  which  the  appellee,  with 
full  opportunity,  did  not  meet  or  overcome  in  any  way. 
We  think  the  chancellor  was  not  justified  in  ignoring  this 
evidence  and  finding  in  favor  of  the  appellee. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Thomas  Jennings,  Plaintiff  in  Error. 

Opinion  filed  December  21,  ipii. 

1.  Criminal,  law — exception  to  rule  that  evidence  tending  to 
prove  other  offenses  is  not  admissible.  If  evidence  is  admissible 
on  general  grounds  it  is  not  rendered  inadmissible  by  the  fact  that 
it  discloses  other  offenses  than  the  one  with  which  the  accused  is 
charged,  and  the  test  of  admissibility  is  the  connection  of  the  facts 
proved  with  the  offense  charged. 

2.  Same — what  evidence  is  admissible  though  it  tends  to  prove 
other  offenses.  Where  one  accused  of  murder  denies  that  he  was 
near  the  scene  of  the  crime  and  claims  he  was  at  another  place, 
it  is  proper  for  the  prosecution  to  prove  that  shortly  before  the 
commission  of  the  crime  he  was  seen  near  the  scene  of  the  crime, 
even  though  he  was  engaged  in  other  offenses  when  observed  by 
the  witnesses. 

3.  Same — weight  to  be  given  evidence  of  identification  is  for 
the  jury.  The  fact  that  the  testimony  of  witnesses  concerning  the 
identification  of  the  accused  may  not  be  positive  and  certain  does 
not  render  it  inadmissible,  but  its  weight  is  a  question  for  the 
jury,  in  connection  with  all  the  other  circumstances  in  the  case. 

4.  Same — finger-print  evidence  is  admissible  as  means  of  iden- 
tification. Finger-print  evidence,  even  though  it  may  not  be  of  in- 
dependent strength,  is  admissible,  with  other  evidence,  as  a  means 
of  identification  and  as  tending  to  make  out  a  case. 

5.  Same — expert  evidence  is  not  confined  to  classed  and  speci- 
fied professions.  Expert  testimony  is  not  limited  to  classed  and 
specified  professions  but  is  admissible  where  the  witnesses  offered 
have  peculiar  knowledge  or  experience  not  common  to  the  world, 
which  renders  their  opinions,  founded  on  such  knowledge  and  ex- 
perience, an  aid  to  the  court  or  jury  in  determining  the  issues. 

6.  Same — persons  expert  in  finger-print  identification  may  tes- 
tify. Persons  experienced  in  the  matter  of  finger-print  identi- 
fication may  give  their  opinions  as  to  whether  the  finger  prints 
found  at  the  scene  of  the  crime  correspond  with  those  of  the  ac- 
cused, basing  their  conclusion  upon  a  comparison  of  photographs 
of  such  prints  with  impressions  made  by  the  accused,  there  being 
no  question  as  to  the  accuracy  or  authenticity  of  the  photographs. 

7.  Same — weight  to  be  given  expert  testimony  is  for  the  jury, 
notwithstanding  the  witness  testifies  positively.  The  weight  to  be 
given  to  the  testimony  of  experts  in  finger-print  identification  is  a 
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question  for  the  jury,  notwithstanding  some  of  them  testify  posi- 
tively that  the  photographic  reproductions  of  finger  prints  exhib- 
ited to  them  for  comparison  were  reproductions  of  finger  prints 
made  by  the  same  person. 

8.  Same — question  of  qualification  of  witness  as  an  expert  is 
for  the  court.  The  question  of  the  qualification  of  a  witness  as 
an  expert  is  a  matter  resting  largely  in  the  discretion  of  the  court, 
and  there  is  no  arbitrary  and  fixed  test  of  such  qualification. 

9.  Same — when  question  of  sufficiency  of  evidence  cannot  he 
raised.  The  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  cannot  be  raised  where  neither  the  motion  for  new 
trial  nor  any  exception  to  the  ruling  thereon  is  preserved  in  the 
bill  of  exceptions. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 

W1L1.TAM  G.  Anderson,  and  F.  L.  Barnett,  for  plain- 
tiff in  error: 

The  admission  of  evidence  of  alleged  burglaries  by  de- 
fendant on  the  night  of  the  Hiller  murder  was  prejudicial 
error.  F arris  v.  People,  129  III.  521 ;  People  v.  Molinet^x, 
168  N.  Y.  264;  People  v.  Seaman,  107  Mich.  348;  State 
V.  Raymond,  53  N.  J.  L.  260;  State  v.  Lapage,  57  N.  H. 
245;  Shaifner  v.  Commonwealth,  72  Pa.  St.  60;  Common- 
wealth V.  Jackson,  132  Mass.  16;  i  Bishop's  New  Crim. 
Proc.  sec.  1120. 

Proof  of  burglaries  of  two  houses  during  one  hour  is 
not  competent  to  prove  intent  to  miu^der  Hiller  during  the 
next  hour.    People  v.  Seaman,  107  Mich.  348. 

The  general  rule  of  evidence  applicable  to  criminal 
trials  is,  that  the  State  cannot  prove  against  a  defendant 
any  crime  not  alleged  in  the  indictment,  either  as  a  foun- 
dation for  a  separate  punishment  or  as  aiding  the  proofs 
that  he  is  guilty  of  the  crime  charged.  People  v.  Molineux, 
168  N.  Y.  264;   I  Bishop's  New  Crim.  Proc.  sec.  11 20. 

To  admit  evidence  of  similar  facts  they  must  be  of  the 
same  specific  kind.    Rex  v.  Fisher,  i  K.  B.  149,  C.  C.  A.; 
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Rex  V.  Bllis,  2  K.  B.  746,  C.  C.  A. ;  Makin  v.  A.  C,  A.  C. 
57,  P.  C. 

Evidence  cannot  be  given  for  the  prosecution  to  prove 
that  the  defendant  is  of  bad  character  or  has  a  propensity 
to  commit  criminal  acts  of  the  same  nature  as  the  offense 
charged.  Rex  v.  Turberfield,  34  L.  J.  (M.  C.)  20,  C.  C.  R. ; 
Best  on  Presumptions,  211;  Phillips  on  Evidence,  (loth 
ed.)  508. 

In  England,  by  a  special  statute  safeguarding  the  rights 
of  the  defendant,  the  evidence  of  finger  prints  is  admitted. 
At  common  law  this  kind  of  evidence  is  unknown,  and  no 
statutory  enactment  provides  for  the  admissibility  of  such 
evidence  in  the  courts  of  our  own  country. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W. 
Wayman,  State's  Attorney,  (John  E.  Northrup,  of 
counsel,)  for  the  People: 

It  was  competent  to  show  that  plaintiff  in  error  was  in 
the  vicinity  of  the  Hiller  house  at  or  about  the  time  of  the 
murder.  12  Cyc.  399;  21  id.  900,  901 ;  State  v.  Johnson, 
III  La.  935;  Collins  v.  State,  2  Tenn.  Cas.  412;  Rich- 
ardson V.  State,  145  Ala.  49;  State  v.  Bates,  182  Mo.  71. 

Exculpatory  falsehoods  by  the  accused  after  his  arrest, 
in  denying  his  presence  there,  tended  to  ^how  a  conscious- 
ness of  guilt.  Wilson  v.  United  States,  162  U.  S.  613; 
Hoch  V.  People,  219  111.  286;   12  Cyc.  398,  and  cases  cited. 

When  the  evidence  of  another  crime  tends  to  identify 
the  person  who  committed  it  as  the  same  person  who  com- 
mitted the  crime  charged  in  the  indictment,  it  is  admissible. 
I  Wigmore  on  Evidence,  sec.  217;  6  Ency.  of  Evidence, 
677;  Farris  v.  People,  129  111.  529;  State  v.  Polwell,  14 
Kan.  88;  State  v.  Johnson,  11  La.  935;  People  v.  Rogers, 
71  Cal.  565;  O'Brien  v.  Commomvealth,  24  Ky.  L.  251 1; 
Jackson  V.  Commonwealth,  115  Pa.  369;  Leeper  v.  State f 
29  Tex.  App.  69. 
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The  finger-print  evidence  was  admissible  upon  the  same 
principle  which  warrants  the  introduction  of  handwriting, 
foot  prints,  scars,  or  other  physical  marks  or  characteris- 
tics, to  prove  identity. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error,  Thomas  Jennings,  was  found  guilty  in 
the  criminal  court  of  Cook  county  of  the  murder  of  Clarence 
B.  Hiller,  the  jury  fixing  the  penalty  at  death  and  judg- 
ment being  entered  on  the  verdict  February  i,  191 1.  This 
writ  of  error  is  sued  out  to  review  the  record  in  that  case. 

The  errors  assigned  are  in  reference  to  two  questions: 
First,  the  introduction  of  evidence  of  other  distinct  offenses 
alleged  to  have  been  committed  by  plaintiff  in  error;  and 
second,  the  admission  of  evidence  as  to  finger  prints. 

At  the  time  of  the  murder,  September  19,  19 10,  Clar- 
ence B.  Hiller,  with  his  wife  and  four  children,  lived  in  a 
two-story  frame  house  facing  north  on  West  One  Hundred 
and  Fourth  street,  just  east  of  Waldon  parkway,  in  Chi- 
cago. Immediately  west  of  Waldon  parkway,  which  runs 
north  and  south,  and  separated  from  the  street  by  a  wire 
fence,  are  the  suburban  tracks  of  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company.  East  of  the  Hiller  house 
was  a  vacant  lot,  and  east  of  that  was  the  residence  of  a 
family  named  Pickens.  South  of  the  Hiller  house  was  a 
vacant  space,  beyond  which  were  two  houses  facing  west 
on  Waldon  parkway,  the  southern  one  being  occupied  by 
the  McNabb  family.  The  north  or  front  door  of  the  Hil- 
ler house  leads  into  a  hallway  on  the  east  side  of  the  house, 
and  from  the  south  end  or  rear  of  this  hallway  a  stairway 
leads  up  to  the  second  floor.  The  south  bed-room  nearest 
the  head  of  the  stairs  was  occupied  by  the  daughter  Flor- 
ence, thirteen  years  of  age.  Then  came  the  bed-room  of 
the  daughter  Clarice,  fifteen  years  of  age^  and  at  the  north 
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or  front  end  of  the  second  floor  was  a  bed-room  occupied 
by  Mr.  and  Mrs.  Hiller  and  the  two  younger  children.  At 
the  head  of  the  stairs,  near  the  door  leading  to  Florence's 
room,  a  gas  light  was  kept  burning  at  nigjit.  Shortly  after 
two  o'clock  on  Monday  morning  of  September  19,  1910, 
Mrs.  Hiller  was  awakened  and  noticed  that  this  light  was 
out.  She  called  her  husband's  attention  to  the  fact  and  he 
went  in  his  night  clothes  to  the  head  of  the  stairway,  where 
he  encountered  an  intruder,  with  whom  he  grappled,  and 
in  the  struggle  both  fell  to  the  foot  of  the  stairway,  where 
Hiller  was  shot  twice,  dying  in  a  few  moments.  Just  a 
little  before  the  shooting  the  daughter  Clarice  had  seen  the 
form  of  a  man  at  her  doorway  holding  a  lighted  match 
by  his  body  but  not  so  as  to  show  his  face.  As  it  was  the 
practice  of  her  father  to  get  up  and  see  if  the  children  were 
all  right  in  the  night  she  was  not  frightened.  The  form 
disappeared  from  her  doorway  and  she  heard  footsteps 
shuffling  toward  the  room  of  her  sister  Florence,  after 
which  she  heard  a  little  sound  made  by  Florence.  She  next 
heard  her  father  going  through  the  hallway.  Then  came 
the  struggle  and  the  shooting.  Florence  was  awakened  by 
somebody  on  her  bed  whom  she  supposed  was  her  little 
brother,  and  she  asked,  "Is  that  you  Gerald?"  No  reply 
being  made,  she  asked,  "Who  is  this  ?"  and  a  man's  voice, — 
not  her  father's, — answered,  "It  is  me."  She  testified  that 
she  tried  to  scream  but  was  unable  to  do  so ;  that  the  man 
pushed  up  her  nightgown  and  felt  of  her  bare  limbs  and 
body;  that  he  also  placed  his  prickly  cheek  upon  her  face 
and  moved  about  in  various  ways  upon  the  bed.  The 
stranger  then  hurried  out  and  met  the  father.  The  Pick- 
ens family  were  awakened  by  the  screams  of  Mrs.  Hiller 
and  her  children,  and  the  father,  John  C.  Pickens,  partially 
dressed  and  ran  to  the  Hiller  house.  He  reached  there  at 
about  the  same  time  as  his  son,  Oliver  Pickens,  and  officer 
Beardsley.  The  son  had  been  visiting  friends  on  the  north 
side  in  Chicago  and  had  left  the  train  at  the  suburban  sta- 
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tion,  about  a  block  away,  and  was  walking  towards  home 
when  he  heard  the  screams  from  the  Hiller  house  and  ran 
there,  meeting  a  police  officer,  Floyd  Beardsley,  who  had 
also  heard  the  screams  and  was  searching  for  the  cause. 
They  were  let  in  by  the  daughter  Clarice,  and  found  the 
body  of  Mr.  Hiller  lying  near  the  bottom  of  the  stairway, 
his  nightgown  saturated  with  blood.  The  shooting  oc- 
curred about  2:25  A.  M.  The  witnesses  who  reached  the 
house  shortly  after,  found  three  revolver  cartridges  undis- 
charged and  two  leaden  slugs.  Neither  of  the  shots  fired 
had  lodged  in  the  body  of  the  deceased,  one  entering  the 
upper  part  of  the  left  arm  and  passing  out  through  the 
shoulder  and  neck,  and  the  other  entering  the  right  breast 
and  passing  out  through  the  lung  and  heart.  Shortly  there- 
after Mrs.  Pickens,  going  up-stairs  to  get  a  cover  for  the 
body,  found  particles  of  sand  and  gravel  on  Florence's  bed 
near  the  foot. 

About  three-quarters  of  a  mile  east  of  the  Hiller  house 
is  Vincennes  road,  running  southerly,  with  a  slight  inclina- 
tion to  the  west,  and  which  is  occupied  by  a  street  car  line. 
This  street  is  intersected  at  One  Hundred  and  Third  street 
by  the  tracks  of  the  Panhandle  railroad,  which  run  south- 
erly, with  a  slight  inclination  to  the  east.  The  street  car 
line  connects  with  the  Chicago  City  railway  system  at  Sev- 
enty-ninth street,  and  extends  in  a  southerly  direction  from 
One  Hundred  and  Third  street  through  Blue  Island  to  Har- 
vey, about  eight  and  a  half  miles  south  of  One  Hundred 
and  Third  street.  On  the  west  of  Vincennes  road,  at  One 
Hundred  and  Third  street,  is  a  crossing  gate.  Early  in 
the  morning  on  which  the  murder  occurred,  four  police  offi- 
cers, who  shortly  before  had  gone  off  duty  in  that  neigh- 
borhood, were  sitting  on  a  bench  just  north  of  the  gate, 
waiting  for  a  north-bound  street  car.  The  gate  was  up,  so 
that  the  officers  were  not  easily  seen  by  one  approaching 
from  the  south.  About  2  -.38  A.  M.,  Jennings  approached 
the  place  from  the  south.     The  officers  spoke  to  him,  and 
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he  continued  walking  for  a  few  steps  with  his  right  hand 
in  his  trousers  pocket,  holding  a  loaded  revolver.  They 
searched  him  and  took  the  weapon  away.  They  did  not 
know  at  this  time  of  the  murder.  '  Jennings  was  perspiring, 
and  the  officers  testified  that  fresh  blood  appeared  at  differ- 
ent places  on  his  clothing.  About  three  inches  above  his 
left  wrist  they  found  a  slight  wound,  fresh  and  bleeding 
slightly.  Jennings  told  the  policemen  that  the  blood  came 
from  a  wound  on  his  left  little  finger,  received  from  falling 
off  the  street  car  at  Seventy-ninth  street  the  evening  be- 
fore, when  he  was  on  his  way  to  Harvey.  Dr.  Clement, 
who  examined  Jennings  about  half-past  three  that  morning 
at  the  police  station,  found  the  wound  on  the  little  finger 
scabbed  over  and  not  of  recent  origin.  He  also  found  the 
wound  on  the  left  arm  fresh  and  bleeding,  clean  cut,  with 
recent  blood  coming  from  it,  not  coagulated.  The  doctor 
testified  that  it  looked  like  a  bullet  wound  and  not  like  an 
injury  received  from  falling  off  a  street  car.  Dr.  Springer 
also  examined  Jennings,  and  his  testimony,  so  far  as  it  cov- 
ered the  same  ground,  was  practically  to  the  same  effect. 
It  was  testified  that  the  holes  in  the  sleeves  of  thje  shirts, 
which  were  introduced  in  evidence  as  exhibits,  were  contin- 
uous with  this  fresh  cut  in  the  arm.  The  officers  took  Jen- 
nings to  the  station  on  the  street  cars,  and  when  examined 
there,  sand  was  found  in  his  shoes.  Jennings,  when  ar- 
rested, first  told  the  officers  that  he  lived  at  1244  State 
street,  Chicago,  and  later  577  Twelfth  street;  that  he  left 
for  Harvey  about  seven  or  eight  o'clock  the  evening  before 
to  visit  friends,  and  that  when  he  started  to  return  from 
Harvey,  about  twelve  o'clock,  not  finding  a  street  car,  he 
had  walked  back  to  that  point. 

In  August,  19 10,  Jennings  had  been  released  on  parole 
from  the  penitentiary  at  Joliet,  where  he  had  been  sen- 
tenced on  a  charge  of  burglary.  He  had  been  paroled  be- 
fore but  had  been  returned  for  a  violation  of  the  parole. 
Two  weeks  after  his  second  parole,  on  August  16,  1910, 
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he  purchased  a  new  38-caliber  revolver,  giving  his  name 
as  Will  Jones,  of  Peoria.  On  September  9  following  he 
had  pawned  this  revolver  for  two  dollars  under  the  name 
of  Will  Jackson,  getting  it  back  September  16.  On  the 
1 8th  he  pawned  it  to  Elroy  Jones,  a  saloon-keeper,  getting 
it  back  about  7:00  P.  M.  on  the  night  of  September  18, 
1910.  It  w^as  this  revolver  that  the  officers  found  on  Jen- 
nings' person  when  he  was  arrested.  It  was  loaded  with 
five  cartridges,  which  were  marked,  "A.  P.  C.  38  Smith 
&  Wesson."  The  testimony  showed  that  these  cartridges 
were  identical  in  appearance,  size  and  markings  with  the 
three  undischarged  cartridges  found  in  the  hallway  of  the 
Hiller  house  near  the  dead  body.  Jennings  testified  that  he 
had  not  fired  the  revolver  since  he  owned  it  and  knew  of 
no  one  else  firing  it.  The  officers  testified  that  in  their 
judgment  it  had  been  fired  twice  within  an  hour  before  his 
arrest,  arriving  at  this  conclusion  from  the  smell  of  fresh 
smoke  and  the  burned  powder  in  two  chambers  of  the 
cylinder.  Later,  chemical  tests  and  the  evidence  of  a  gim- 
smitli  corroborated  this  testimony  that  the  chambers  con- 
tained burned  particles  of  powder. 

Over  the  objection  of  the  plaintiff  in  error  evidence  was 
admitted  to  the  effect  that  about  2  :oo  A.  M.  September  19, 
1910,  just  before  the  shooting  of  Hiller,  someone  entered 
the  McNabb  house.  Mrs.  McNabb  was  aw^akened  and  saw 
a  man  standing  in  the  door  with  a  lighted  match  over  his 
head.  The  man  was  tall,  broad-shouldered,  and  very  dark. 
He  came  over  to  her  and  placed  his  hand  on  her  shoulder 
twice,  then  put  his  hand  under  her  clothes  against  her  bare 
body.  She  kept  shoving  his  hand  away  and  cried  out, 
"What  is  the  matter?"  The  man  did  not  reply  but  went 
to  the  dresser  and  stood  there  a  minute  and  then  went  down 
the  stairs.  Jessie  McNabb,  a  daughter,  who  occupied  the 
same  bed  with  her  mother,  was  awakened  and  saw  the  in- 
truder. She  testified  he  w^ore  a  liglrt-colored  shirt  and  fig- 
ured suspenders;   that  he  was  large,  with  broad  shoulders. 
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From  the  shirt  and  suspenders  which  were  introduced  in 
evidence,  and  from  the  build  of  Jennings,  she  was  of  the 
opinion  he  was  the  man  that  was  in  their  room.  Mrs.  Mc- 
Nabb  also  testified  that  she  thought  the  man  in  the  room 
was  Jennings,  from  his  size  and  build  and  from  what  she 
saw  of  him.  Jennings  was  six  feet  tall  and  weighed  about 
175  pounds. 

About  12:05  o'clock  on  the  same  morning,  Clarence 
Halsted,  living  at  11,303  Church  street,  one  block  west  of 
Vincennes  road  and  about  a  mile  and  a  quarter  south  of 
the  Hiller  house,  was  awakened  by  a  man  entering  his  bed- 
room window  on  the  ground  floor  of  his  residence.  The 
intruder,  while  he  sat  on  the  window  sill  with  one  leg  in 
the  room,  lighted  a  match.  When  he  saw  Halsted,  who  had 
raised  himself  in  bed  on  his  elbow,  he  swung  out  of  the 
window  again.  Halsted  jumped  up  and  grabbed  at  the  man, 
his  right  hand  catching  in  the  curtain  and  his  left  hand  in 
the  pocket  of  the  man's  coat.  As  the  man  pulled  away  he 
tore  the  pocket  of  the  coat  off  from  the  rig^t  side,  thus 
breaking  loose.  Jennings'  coat  was  found  thus  torn  when 
he  was  arrested.  Halsted  identified  Jennings  as  the  man 
in  question.  Jennings  told  several  witnesses  that  this  tear 
was  caused  by  his  fall  from  the  street  car,  and  he  and  his 
half-brother  testified  at  the  trial  that  it  had  been  torn  by 
the  door  of  a  sand  car  falling  against  him  on  the  Tuesday 
preceding  the  murder. 

While  Jennings  told  several  witnesses,  at  the  time  of 
his  arrest,  that  he  left  Chicago  on  the  evening  of  Septem- 
ber 18  to  go  to  Harvey  about  seven  o'clock,  he  testified  on 
the  trial,  and  one  or  two  other  witnesses  also  testified,  that 
he  did  not  leave  the  down-town  part  of  the  city  until  after 
ten  o'clock  on  Sunday  evening,  September  18.  He  stated 
once  or  twice  after  his  arrest  that  he  went  to  Harvey  to 
visit  acquaintances  named  Robinson,  and  gave  the  officers 
to  understand  that  after  visiting  with  them  he  missed  the 
street  car  and  walked  back.    The  State  proved  by  the  Rob- 
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insons  that  he  did  not  call  on  them  on  the  night  in  ques- 
tion, and  later  Jennings  testified  in  his  own  behalf  that  he 
knocked  at  the  Robinsons'  door  and  no  one  responded,  so 
he  went  to  a  place  called  Phoenix,  a  short  distance  from 
Harvey,  where  he  visited  a  saloon.  No  other  witness  cor- 
roborated him  as  to  his  presence  in  Harvey,  Phoenix,  or  at 
any  other  point  south  of  the  Halsted  residence  on  the  night 
in  question.  He  denied  being  at  the  Halsted  house,  the  Mc- 
Nabb  house  or  the  Hiller  house,  or  having  anything  to  do 
with  the  shooting.  When  arrested  he  denied  that  he  had 
ever  been  arrested  before,  giving  his  name  as  Will  Jones. 

Mrs.  Hiller  testified  that  their  house  had  but  recently 
been  painted,  the  back  porch,  which  was  the  last  part  done, 
being  completed  on  the  Saturday  preceding  the  shooting. 
Entrance  to  the  house  had  been  gained  by  the  murderer 
through  a  rear  window  of  the  kitchen,  from  which  he  had 
first  removed  the  window  screen.  Near  the  window  was  a 
porch,  on  the  railing  of  which  a  person  entering  the  win- 
dow could  support  himself.  On  the  railing  in  the  fresh 
paint  was  the  imprint  of  four  fingers  of  someone's  left 
hand.  This  railing  was  removed  in  the  early  morning  after 
the  murder  by  officers  from  the  identification  bureau  of  the 
Chicago  police  force  and  enlarged  photographs  were  made 
of  the  prints.  Jennings,  when  returned  to  the  penitentiary 
for  the  violation  of  his  parole,  in  March,  1910,  had  a  print 
of  his  fingers  taken  and  another  print  was  taken  after  this 
arrest.  These  impressions  were  likewise  enlarged  for  the 
purpose  of  comparison  with  the  enlarged  photographs  of 
the  prints  on  the  railing.  Four  witnesses,  over  the  objec- 
tion and  exception  of  counsel,  testified  that  in  their  opinion 
the  prints  on  the  railing  and  the  prints  taken  from  Jen- 
nings' fingers  by  the  identification  bureau  were  made  by  the 
same  person.    Their  testimony  will  be  referred  to  later. 

The  plaintiff  in  error  insists  that  reversible  error  was 
committed  in  receiving  the  testimony  of  Halsted,  Mrs.  Mc- 
Nabb  and  Jessie  McNabb.     The  general  rule  is,  that  evi- 
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dence  of  a  distinct  substantive  offense  cannot  be  admitted 
in  support  of  another  offense.  (Farris  v.  People,  129  IlL 
521;  Addison  v.  People,  193  id.  405;  People  v.  Clemin' 
son,  250  id.  135.)  But  to  this  rule  there  are  several  well 
known  exceptions.  If  evidence  is  admissible  on  other  gen- 
eral grounds  it  is  no  objection  to  its  admission  that  it  dis- 
closes other  offenses,  even  though  they  are  the  subject  of 
indictment,  (i  Roscoe  on  Crim.  Evidence, — 8th  ed. — 138; 
People  V.  Hagenow,  236  111.  514;  People  v.  Molineux,  62 
L.  R.  A.  [N.  Y.]  193.)  "Whatever  testimony  tends  di- 
rectly to  show  the  defendant  guilty  of  the  crime  charged  is 
competent,  although  it  also  tends  to  show  him  guilty  of  an- 
other and  distinct  offense.  A  party  cannot,  by  multiply- 
ing his  crimes,  diminish  the  volume  of  competent  testimony 
against  him."  {State  v.  Adams,  20  Kan.  311.)  The  test 
of  admissibility  is  the  connection  of  the  facts  proved  with 
the  offense  charged.  (Billings  v.  State,  52  Ark.  303;  Peo- 
ple V.  Walters,  98  Cal.  138;  State  v.  Sebastian,  81  Conn, 
i;  I  Wigmore  on  Evidence,  sec.  216.)  Evidence  which 
has  "a  natural  tendency  to  establish  the  fact  in  contro- 
versy" should  be  admitted.  (Commonwealth  v.  Merriam, 
14  Pick.  518;  Lanphere  v.  State,  114  Wis.  193.)  One  of 
the  well  known  exceptions  to  the  settled  rule  as  to  the 
admission  of  evidence  as  to  collateral  crimes  is,  when  evi- 
dence of  an  extraneous  crime  tends  to  identify  the  accused 
as  the  perpetrator  of  the  crime  charged.  (6  Ency.  of  Evi- 
dence, 677;  People  v.  Molineux,  supra,  p.  268.)  When  an 
alibi  is  disputed  it  is  admissible  to  prove  a  collateral  offense 
to  prove  that  at  the  time  the  accused  was  in  the  vicinity. 
(Wharton  on  Crim.  Evidence, — 8th  ed. — sec.  47,  note  i; 
21  Cyc.  900,  901 ;  State  v.  Johnson,  iii  La.  935,  and  cases 
cited;  Richardson  v.  State,  145  Ala.  46;  State  v.  Bates, 
182  Mo.  70;  Johnson  v.  Commonwealth,  115  Pa.  St.  369.) 
In  view  of  plaintiff  in  error's  statements,  after  his  arrest 
and  before  the  trial,  as  to  his  whereabouts  on  that  night,  it 
was  competent  for  the  State  to  prove  that  shortly  before  the 
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crime  was  committed  he  was  near  the  scene  of  the  crime, 
even  though  when  seen  by  some  of  the  witnesses  he  was 
engaged  in  the  commission  of  other  crimes.  The  evidence 
objected  to  tended  strongly  to  contradict  his  statements  as 
to  his  whereabouts  at  that  time. 

It  is  further  insisted  in  this  connection  by  plaintiff  in 
error  that  the  evidence  of  Halsted,  Mrs.  McNabb  and  Miss 
McNabb  was  inadmissible  because  of  the  uncertain  charac- 
ter of  the  identification.  A  great  deal  has  been  written  and 
said  in  the  past  concerning  the  doubtful  nattu"e  of  testimony 
identifying  persons.  Men's  faces,  like  their  handwriting, 
may  be  so  similar  that  the  keenest  observer  may  be  baffled 
in  seeking  to  discover  differences.  "The  witness,"  says 
Wharton,  "is  asked  how  he  knows  that  the  prisoner  at  the 
bar  is  the  person  who  fired  the  fatal  shot,  and  his  answer 
is,  'I  infer  it  from  a  similarity  of  eyes,  of  hair,  of  height, 
of  manner,  of  expression,  of  dress.'  Human  identity,  there- 
fore, is  an  inference  drawn  from  a  series  of  facts,  ^me  of 
them  veiled,  it  may  be,  by  disguise  and  all  of  them  more 
or  less  vairied  by  circumstances."  (Wharton  on  Crim.  Evi- 
dence,— 8th  ed. — sec.  13.)  In  his  charge  to  the  jury  in  the 
Tichborne  case  Lord  Cockburn  said:  "Frequently  a  man 
is  sworn  to  who  has  been  seen  only  for  a  moment.  A  man 
stops  you  on  the  road,  puts  a  pistol  to  your  head  and  robs 
you  of  your  watch  or  purse;  a  man  seizes  you  by  the 
throat,  and  while  you  are  half  strangled  his  confederate 
rifles  your  pockets ;  a  burglar  invades  your  house  by  night, 
and  you  have  only  a  rapid  glance  to  enable  you  to  know  his 
features.  In  all  these  cases  the  opportunity  of  observing 
is  so  brief  that  mistake  is  possible,  and  yet  the  lives  and 
safety  of  people  would  not  be  secure  unless  we  acted  on 
the  recollection  of  features  so  acquired  and  so  retained,  and 
it  is  done  every  day."  (Wharton  on  Crim.  Evidence, — 
8th  ed. — sec.  803,  note;  Jones  on  Evidence, — 2d  ed. — 
sec.  361.)  In  Ogden  v.  People,  134  HI.  599,  the  accused 
was  charged  with  robbery.     On  the  trial  one  Martin  and 
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his  wife  and  daughter,  who  had  known  the  accused  for  ten 
years,  testified  that  he  came  to  their  house  at  night  with 
his  face  wrapped  in  red  flannel  and  ordered  them  to  deliver 
up  their  money.  They  testified  positively  to  his  identifica- 
tion, recognizing  his  voice.  The  court  held  the  testimony 
competent  and  affirmed  the  judgment.  It  has  been  fre- 
quently held  that  a  witness  may  testify  to  a  person's  iden- 
tity from  his  voice  or  from  observing  his  stature,  com- 
plexion or  other  marks.  (See  i  Wigmore  on  Evidence, 
sec.  660,  and  authorities  cited  in  note  i ;  State  v.  Lytle, 
117  N.  C.  799.)  This  testimony  was  competent.  The 
weight  to  be  given  it  was  a  question  for  the  jury,  in  view 
of  all  the  other  circumstances  and  evidence  in  the  case. 

It  is  further  contended  that  the  evidence  as  to  the  com- 
parison of  photographs  of  the  finger  marks  on  the  railing 
with  the  enlarged  finger  prints  of  plaintiff  in  error  was  im- 
properly admitted.  No  question  is  raised  as  to  the  accu- 
racy of  the  photographic  exhibits,  the  method  of  identify- 
ing the  photographs,  the  taking  of  the  finger  prints  of  the 
plaintiff  in  error  or  the  correctness  of  the  enlargements,  as 
shown  by  the  exhibits  introduced  in  evidence.  It  is  earn- 
estly insisted,  however,  that  this  class  of  testimony  is  not 
admissible  under  the  common  law  rules  of  evidence,  and 
as  there  is  no  statute  in  this  State  authorizing  it  the  court 
should  have  refused  to  permit  its  introduction.  No  case  in 
which  this  question  has  been  raised  has  been  cited  in  the 
briefs  and  we  find  no  statutes  or  decisions  touching  the 
point  in  this  country.  This  class  of  evidence  is  admitted  in 
Great  Britain.  In  1909  the  court  of  criminal  appeals  held 
that  finger  prints  might  be  received  in  evidence,  and  re- 
fused to  interfere  with  a  conviction  below  though  this  evi- 
dence was  the  sole  ground  of  identification.  (In  re  Castle- 
ton's  case,  3  Crim.  App.  74.)  While  the  courts  of  this 
country  do  not  appear  to  have  had  occasion  to  pass  on  the 
question,  standard  authorities  on  scientific  subjects  discuss 
the  use  of  finger  prints  as  a  system  of  identification,  con- 
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eluding  that  experience  has  shown  it  to  be  reliable.  (lo 
Ency.  Britannica, — nth  ed. — 376;  5  Nelson's  Ency.  28; 
see,  also,  Gross'  Crim.  Investigation, — Adams'  Transl. — 
277;  Fuld's  Police  Administration,  342;  Osborn's  Ques- 
tioned Documents,  479.)  These  authorities  state  that  this 
system  of  identification  is  of  very  ancient  origin,  having 
been  used  in  Egypt  when  the  impression  of  the  monarch's 
thumb  was  used  as  his  sign  manual ;  that  it  has  been  used 
in  the  courts  of  India  for  many  years  and  more  recently  in 
the  courts  of  several  European  countries;  that  in  recent 
years  its  use  has  become  very  general  by  the  police  depart- 
ments of  the  large  cities  of  this  country  and  Europe;  that 
the^  g^eat  success  of  the  system  in  England,  where  it  has 
been  used  since  189 1  in  thousands  of  cases  without  error, 
caused  the  sending  of  an  investigating  commission  from 
the  United  States,  on  whose  favorable  report  a  bureau  was 
established  by  the  United  States  government  in  the  w^ar 
and  other  departments. 

Four  witnesses  testified  for  the  State  as  to  the  finger 
prints.  William  M.  Evans  stated  that  he  began  the  study 
of  the  subject  in  1904;  that  he  had  been  connected  with 
the  bureau  of  identification  of  the  Chicago  police  depart- 
ment in  work  of  this  character  for  about  a  year;  that  he 
had  personally  studied  between  4000  and  5000  finger  prints 
and  had  himself  made  about  2000;  that  the  bureau  of  iden- 
tification had  some  25,000  different  impressions  classified; 
that  he  had  examined  the  exhibits  in  question,  and  on  the 
forefinger  he  found  fourteen  points  of  identity  and  on  the 
second  finger  eleven  points ;  that  in  his  judgment  the  finger 
prints  on  the  railing  were  made  by  the  same  person  as  those 
taken  from  the  plaintiff  in  error's  fingers  by  the  identifica- 
tion bureau. 

Edward  Foster  testified  that  he  was  inspector  of  domin- 
ion police  at  Ottawa,  Canada,  connected  with  the  bureau  of 
identification;  that  he  had  a  good  deal  to  do  with  finger 
prints  for  six  years  or  more;    that  he  had  special  work 
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along  that  line  in  Vancouver  and  elsewhere  in  Canada;  that 
he  had  studied  the  subject  at  Scotland  Yard;  that  he  be- 
/gan  the  study  in  St.  Louis  in  1904  under  a  Scotland  Yard 
man  and  had  taken  about  2500  finger  prints;  that  he  had 
studied  the  exhibits  in  question  and  found  fourteen  points 
of  resemblance  on  the  forefinger;  that  the  two  sets  of 
prints  were  made  by  the  fingers  of  the  same  person. 

Mary  E.  Holland  testified  that  she  resided  in  Chicago ; 

that  she  began  investigation  of  finger-print  impressions  in 

1904,  studied  at  Scotland  Yard  in  1908,  passed  an  exami- 

;iation  on  the  subject,  and  started  the  first  bureau  of  iden- 

/tification  in  this  country  for  the  United  States  government 

Washington;  that  they  have  over  100,000  prints'  at 
Scotland  Yard;  that  she  also  had  studied  the  two  sets  of 
prints  and  believed  them  to  have  been  made  by  the  fingers 
of  the  same  person. 

Michael  P.  Evans  testified  that  he  had  been  in  the  bu- 
reau of  identification  of  the  Chicago  police  department  for 
twenty-seven  years;  that  the  bureau  had  been  using  the 
system  of  finger-print  impressions  since  January  i,  1905, 
and  that  they  also  used  the  Bertillon  system;  that  he  had 
studied  the  question  since  1905  or  1906  and  had  made  be- 
tween 6000  and  7000  finger  prints ;  that  he  had  charge  of 
the  making  of  the  photographs  of  the  prints  on  the  railing; 
that  in  his  judgment  the  various  impressions  were  made  by 
the  fingers  of  the  same  person. 

All  of  these  witnesses  testified  at  more  or  less  length  as 

to  the  basis  of  the  system  and  the  various  markings  found 

Y'        on  the  human  hand,  stating  that  they  were  classified  from 

the  various  forms  of  markings,  including  those  known  as 

"arches,"  "loops,"  "whorls"  and  "deltas." 

When  photography  was  first  introduced  it  was  seriously 
questioned  whether  pictures  thus  created  could  properly  be 
introduced  in  evidence,  but  this  method  of  proof,  as  well 
as  by  means  of  X-rays  and  the  microscope,  is  now  ad- 
mitted without  question.     (Wharton  on  Crim.  Evidence, — 
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8th  ed. — sec.  544;  i  Wigmore  on  Evidence,  sec.  795 ;  Rog- 
ers on  Expert  Testimony, — 2d  ed. — sec.  140;  Jones  on 
Evidence, — 26.  ed. — sec.  581.)  We  are  disposed  to  hold 
from  the  evidence  of  the  four  witnesses  who  testified  and 
from  the  writingjs  we  have  referred  to  on  this  subject,  that 
there  is  a  scientific  basis  for  the  system  of  finger-print  iden- 
tification and  that  the  courts  are  justified  in  admitting  this  \ 
class  of  evidence;  that  this  method  of  identification  is  in 
such  general  and  common  use  that  the  courts  cannot  refuse 
to  take  judicial  cognizance  of  it.  Such  evidence  may  or 
may  not  be  of  independent  strength,  but  it  is  admissible, 
the  same  as  other  proof,  as  tending  to  make  out  a  case.  If 
inferences  as  to  the  identity  of  persons  based  on  the  voice, 
the  appearance  or  age  are  admissible,  why  does  not  this 
record  justify  the  admission  of  this  finger-print  testimony 
under  common  law  rules  of  evidence?  The  general  rule  is, 
that  whatever  tends  to  prove  any  material  fact  is  relevant 
and  competent.  (People  v.  Gray,  251  111.  431;  Thayer's 
Prelim.  Treatise  on  Evidence  at  Common  Law,  [1898  ed.] 
266.)  Testimony  as  to  foot  prints  has  frequently  been 
held  admissible.  (Wharton  on  Crim.  Evidence, — 8th  ed. — 
sec.  796;  I  Wigmore  on  Evidence,  sec.  413;  State  v.  Ful- 
ler,  9  Ann.  Cas.  (Mont.)  648,  and  note.)  In  Carleton  v. 
People,  150  111.  181,  on  a  trial  for  arson,  evidence  of  foot 
prints  near  or  leading  to  a  bam  and  their  correspondence 
with  the  feet  of  the  accused  was  held  competent.  It  was 
also  proved  that  the  accused  was  lame  and  walked  with  a 
kind  of  hop,  and  that  the  foot  he  limped  on  corresponded 
to  the  irregular  tracks  in  the  field.  See  Jones  on  Evidence, 
(2d  ed.)«sec.  400;  i  Wigmore  on  Evidence,  sec.  660,  and 
note  2;  State  v.  Ah  Chuey,  33  Am.  Rep.  (Nev.)  530,  and 
note;  Commonwealth  v.  Pope,  103  Mass.  440. 

It  is  further  insisted,  as  we  understand  the  briefs  and 
oral  argument,  that  expert  testimony  on  this  subject  was 
not  permissible.  Expert  testimony  is  admissible  when  the 
subject  matter  of  the  inquiry  is  of  such  a  character  that 
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only  persons  of  skill  and  experience  in  it  are  capable  of 
forming  a  correct  judgment  as  to  any  facts  connected  there- 
with. (Yarber  v.  Chicago  and  Alton  Railway  Co.  235  111. 
589.)  It  is  an  elementary  rule  that  where  the  court  or 
jury  can  make  their  own  deductions  they  shall  not  be  made 
by  those  testifying.  (Evans  v.  People,  12  Mich.  27.)  Ex- 
pert evidence  is  not  confined  to  classed  and  specified  pro- 
X  /  fessions,  but  is  applicable  wherever  peculiar  skill  and  judg- 
ment applied  to  a  particular  subject  are  required  to  explain 
results  or  to  trace  them  to  their  causes.  (McFadden  v. 
Murdoch,  i  Ir.  Rep.  1867,  C.  L.  211.)  Expert  evidence 
is  admissible  when  the  witnesses  offered  as  experts  have 
peculiar  knowledge  or  experience  not  common  to  the  world, 
which  renders  their  opinions,  founded  on  such  knowledge 
or  experience,  an  aid  to  the  court  or  jury  in  determining 
the  questions  at  issue.  (Taylor  v.  Monroe,  43  Conn.  36; 
EHingwood  v.  Bragg,  52  N.  H.  488;  Rogers  on  Expert 
Testimony, — 2d  ed. — sec.  6;  i  Greenleaf  on  Evidence, — 
Lewis'  ed. — sec.  280,  and  authorities  cited.)  From  the  evi- 
dence in  this  record  we  are  disposed  to  hold  that  the  clas- 
sification of  finger-print  impressions  and  their  method  of 
identification  is  a  science  requiring  study.  While  some  of 
the  reasons  which  guide  an  expert  to  his  conclusions  are 
such  as  may  be  weighed  by  any  intelligent  person  with  good 
eyesight  from  such  exhibits  as  we  have  here  in  the  record, 
after  being  pointed  out  to  him  by  one  versed  in  the  study 
of  finger  prints,  the  evidence  in  question  does  not  come 
within  the  common  experience  of  all  men  of  common  edu- 
cation in  the  ordinary  walks  of  life,  and  therefore  the 
court  and  jury  were  properly  aided  by  witnesses  of  pecu- 
liar and  special  experience  on  this  subject.  It  is  objected 
that  some  of  these  witnesses  were  not  qualified  by  such 
special  experience.  The  question  of  the  qualification  of 
an  expert  rests  largely  in  the  discretion  of  the  trial  court. 
(Bonato  v.  Peabody  Coal  Co.  248  111.  422,  and  cases  cited.) 
There  can  be  no  arbitrary  or  fixed  test  but  necessarily  only 
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a  relative  one,  dependent  somewhat  on  the  subject  and  the 
particular  witness.  (3  Wigmore  on  Evidence,  sec.  1923, 
and  cases  cited.)  These  witnesses  were  qualified  to  testify 
as  experts  on  this  subject.  In  view  of  the  knowledge  and 
experience  of  men  in  identifying  by  foot  prints  as  com- 
pared with  their  knowledge  and  experience  in  identifying 
finger  prints,  it  is  manifest  that  opinions  by  experts  might 
be  entirely  proper  as  to  the  latter  class  of  testimony  when 
they  would  not  be  with  reference  to  foot  prints.  The  jury, 
if  the  facts  were  all  stated,  would  be  able  to  draw  conclu- 
sions as  to  foot  prints  as  well  as  could  expert  witnesses. 
Thus,  the  case  of  Heidelbaugh  v.  State,  79  Neb.  499,  and 
others  of  like  nature  relied  on  by  counsel,  do  not  conflict 
with  the  conclusions  we  have  reached  in  this  case  that  the 
opinion  evidence  of  the  experts  on  finger  prints  was  com- 
petent. 

It  is  further  insisted  that  some  of  the  witnesses  testified 
positively  that  the  finger  prints  represented  by  the  photo- 
graphs were  made  by  a  certain  person  whose  finger-print 
impressions  had  been  photographed,  enlarged  and  intro- 
duced in  evidence,  when  they  should  have  only  been  per- 
mitted to  testify  that  such  was  their  opinion.  "In  general, 
though  a  witness  must  depose  to  such  facts,  only,  as  are 
within  his  own  knowledge,  yet  there  is  no  rule  that  requires 
him  to  speak  with  such  expression  of  certainty  as  to  ex- 
clude all  doubt  in  his  mind."  ( i  Greenleaf  on  Evidence, — 
Lewis'  ed. — sec.  440.)  Opinion,  so  far  as  it  consists  of  a 
statement  of  an  effect  produced  on  the  mind,  becomes  pri- 
mary evidence,  and  hence  admissible  whenever  a  condition 
of  things  is  such  that  it  cannot  be  reproduced  and  made 
palpable  in  the  concrete  to  the  jury.  ( i  Wharton  on  Crim. 
Evidence, — 8th  ed. — sec.  459.)  It  has  been  said  that  a  w^it- 
ness  must  not  be  examined  in  chief  as  to  his  belief  or  per- 
suasion but  only  as  to  his  knowledge  of  the  fact.  "As  far 
as  regjirds  mere  belief  or  persuasion  which  does  not  rest 
upon  a  sufficient  and  legal  foundation  this  position  is  cor- 
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rect,  as  where  a  man  believes  a  fact  to  be  true  merely  be- 
cause he  has  heard  it  said  to  be  so;  but  with  respect  to 
persuasion  or  belief  as  founded  on  facts  within  the  actual 
knowledge  of  the  witness  the  position  is  not  true.  On  ques- 
tions of  identity  of  persons  and  of  handwriting  it  is  every 
day's  practice  for  witnesses  to  swear  that  they  believe  the 
person  to  be  the  same  or  the  handwriting  to  be  that  of  a  par- 
ticular individual,  although  they  will  not  swear  positively, 
and  the  degree  of  credit  to  be  attached  to  the  evidence  is 
a  question  for  the  jury."  (i  Starkie  on  Evidence, — loth 
Am.  ed. — 172;  Wharton  on  Crim.  Evidence, — 8th  ed. — 
S€C.  459,  note  2;  Underbill  on  Crim.  Evidence, — 2d  ed. — 
sec-  55;  I  Wigmore  on  Evidence,  sees.  656-659.)  In  Og- 
den  V.  People,  supra,  this  court,  in  discussing  the  identifi- 
cation of  a  defendant  by  his  voice,  said  (p.  601):  "The 
statement  by  the  witnesses  for  the  prosecution  of  a  fact 
which  they  ascertained  througji  the  sense  of  hearing  was 
not  the  statement  of  mere  matter  of  opinion,  but  the  state- 
ment of  a  conclusion  reached  directly  and  primarily  from 
an  operation  of  the  sense  of  hearing.  A  witness  can  leam 
and  know  facts  by  and  through  the  exercise  of  his  per- 
ceptive faculties, — his  five  senses, — and  such  facts  he  may 
state.  (City  of  Aurora  v.  Hillman,  90  111.  61.)  It  was  a 
question  of  fact  for  the  determination  of  the  jury  whether 
or  not  the  testimony  in  question  sufficiently  established  the 
matter  of  identification."  While  it  is  usual  for  expert  wit- 
nesses to  testify  that  they  believe  or  think,  or  in  their  best 
judgment,  that  such  and  such  a  thing  is  true,  no  rule  of 
law  prevents  them  from  testifying  positively  on  such  sub- 
jects. It  is  for  the  jury  to  determine  the  weight  to  be  given 
to  their  testimony. 

It  was  further  insisted  on  oral  argument  and  in  the 
briefs  of  the  plaintiff  in  error  that  the  evidence  is  not  suf- 
ficient to  support  the  verdict.  Neither  the  motion  for  a 
new  trial  nor  any  exception  thereto  was  preserved  in  the 
bill  of  exceptions,  and  therefore  the  sufficiency  of  the  evi- 
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dence  here  to  supitort  the  verdict  cannot  properly  be  raised. 
{People  V.  MoritZj  238  111.  494,  and  cases  cited.)  How- 
ever, in  view  of  the  character  of  this  case  and  the  sen- 
tence pronounced  we  deem  it  not  improper  to  say  that  all 
the  incriminating  proof  points  to  the  accused.  There  is 
absolutely  nothing  in  the  record  tending  to  show  that  the 
crime  was  committed  by  anyone  else.  Among  the  many 
circumstances  which  must  have  convinced  the  court  and 
jury  that  the  plaintiff  in  error  was  the  criminal  agent,  were 
his  statements,  so  inconsistent  with  the  testimony  of  many 
other  witnesses,  in  explaining  his  whereabouts  on  the  night 
in  question;  also  his  statements  as  to  how  the  blood  came 
to  be  on  his  clothing,  how  he  received  the  wound  on  his 
arm,  aiid  the  tearing  of  his  coat  pocket.  Then,  too,  they 
must  have  considered  his  lack  of  motive  in  going  to  Har- 
vey and  almost  immediately  turning  around  and  coming 
back;  the  improbability,  when  he  had  sufficient  money  to 
pay  his  car  fare,  that  he  should  walk  that  distance  at  that 
time  of  the  night  when  the  cars  were  running  each  hour 
and  one  left  within  an  hour  after  he  claims  he  started ;  the 
condition  of  his  clothing  when  arrested;  the  sand  in  his 
shoes  and  on  the  youi^  girl's  bed;  the  evidence  that  his 
revolver  had  recently  been  discharged;  the  testimony  of 
three  witnesses  that  he  was  seen  in  the  neighborhood  of  the 
crime  just  before  its  commission;  the  fact  that  the  bullets 
which  had  inflicted  the  mortal  wounds  were  of  the  same 
size  and  kind  as  those  in  his  revolver.  No  one  of  these 
circumstances,  considered  alone,  would  be  conclusive  of  his 
guilt,  but  when  all  the  facts  and  circumstances  introduced 
in  evidence  are  considered  together,  the  jury  were  justified 
in  believing  that  a  verdict  of  guilty  should  follow  as  a  logi- 
cal sequence. 

The  clerk  of  this  court  is  directed  to  enter  an  order 
fixing  the  period  between  nine  o'clock  in  the  forenoon  and 
five  o'clock  in  the  afternoon  on  the  sixteenth  (i6th)  day 
of  February,  A.  D.  1912,  ^s  the  time  when  the  original 
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sentence  of  death  entered  in  the  criminal  court  shall  be 
executed.  A  certified  copy  of  that  order  will  be  furnished 
by  the  clerk  to  the  sheriff  of  Cook  county. 

Judgment  affirmed. 


The  Board  oi^  Trade  oi^  the  City  of  Chicago  et  al.  Ap- 
pellants, vs.  W.  Scott  Cowen  et  aL  Appellees. 

Opinion  filed  December ^21,  igii. 

1.  Grain  inspection — expense  of  grain  inspection  is  a  proper 
charge  upon  funds  of  the  State.  The  constitution  imposes  upon 
the  legislature  the  duty  of  passing  laws  for  the  inspection  of  grain, 
and  such  an  inspection  is  the  exercise  of  the  police  power,  and 
the  expense  thereof  is  a  proper  charge  upon  the  funds  of  the  State. 

2.  Same — fees  for  grain  inspection  belong  to  the  State.  The 
fees  paid  for  grain  inspection  do  not  belong  to  the  chief  grain  in- 
spector and  deputy  inspectors,  for  while  they  are  paid  compensa- 
tion for  service  rendered,  the  service  is  the  service  of  the  State 
and  the  fees  received  belong  to  the  State. 

3.  Same — grain  inspection  department  is  part  of  the  State  gov- 
ernment. The  grain  inspection  department  of  the  State  is  a  part 
of  the  State  government  and  its  receipts  are  a  part  of  the  public 
money  of  the  State. 

4.  Same — fact  that  grain  inspection  fees  must  be  kept  in  spe- 
cial fund  does  not  make  them  any  the  less  public  money.  Even 
though  it  may  be  that  grain  inspection  fees  can  be  used  only  for 
the  purpose  of  paying  the  expenses  of  the  grain  inspection  de- 
partment and  that  they  must  be  kept  in  a  separate  fund,  still  they 
belong  to  the  State,  and  can  only  be  paid  out  in  accordance  with 
the  laws  governing  the  expenditure  of  the  money  of  the  State. 

5.  Same — act  of  ipii,  requiring  public  money  to  be  paid  into 
State  treasury,  applies  to  grain  inspection  fees.  The  act  of  191 1, 
(Laws  of  191 1,  p.  429,)  requiring  fees  received  by  certain  officers, 
boards  and  commissions  to  be  paid  into  the  State  treasury  and  to 
be  thereafter  withdrawn  only  upon  the  warrant  of  the  Auditor  of 
Public  Accounts  pursuant  to  legislative  appropriation,  applies  to 
grain  inspection  fees,  notwithstanding  the  act  of  1871  provides  for 
their  disbursement  without  any  legislative  appropriation.  {People 
V.  Harper,  91  111.  357,  explained.) 
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6.  Constitutional  law — act  of  1911,  requiring  public  moneys 
to  he  paid  into  State  treasury,  is  valid.  The  act  of  1911,  (Laws 
of  191 1,  p.  429,)  requiring  fees  received  by  the  officers,  boards  and 
commissions  therein  named  to  be  paid  into  the  State  treasury  and 
thereafter  drawn  out  only  on  the  State  Auditor's  warrant  pursu- 
ant to  legislative  appropriation,  is  not  invalid  as  applied  to  grain, 
inspection  fees,  as  the  act  is  merely  declaratory  of  a  duty  which 
has  existed  ever  since  the  Grain  Inspection  law  was  enacted. 

7.  Same — title  of  act  need  not  mention  acts  indirectly  affected 
by  it.  Where  an  act  does  not  purport  to  be  an  amendatory  act 
and  only  indirectly  affects  any  other  statute,  it  is  not  necessary 
that  the  title  of  such  act  shall  mention  any  of  the  statutes  which 
will  be  indirectly  affected  by  it. 

8.  Same — fact  that  amount  appropriated  for  grain  inspection  is 
insufficient  does  not  render  act  of  ipii  invalid.  The  fact  that  the 
amount  appropriated  by  the  legislature  for  the  expenses  of  the 
grain  inspection  department  may  not  be  sufficient  to  enable  the 
department  to  render  as  complete  service  as  is  required,  and  that 
the  efficiency  of  the  Grain  Inspection  law  is  thereby  impaired,  does 
not  render  unconstitutional  the  act  of  191 1,  requiring  g^ain  inspec- 
tion fees  to  be  paid  into  the  State  treasury  and  withdrawn  only  in 
pursuance  of  legislative  appropriation. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  E.  Dever,  Judge,  presiding. 

Henry  S.  Robbins,  (Martin  H.  Foss,  of  counsel,) 
for  appellants. 

W.  H.  Stead,  Attorney  General,  and  Fred  H.  Hand, 
(Hiram  T.  Gilbert,  of  counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Board  of  Trade  of  the  city  of  Chicago,  and  a  num- 
ber of  other  complainants,  corporations,  partnerships  and 
individuals  engaged  in  buying,  selling  and  shipping  grain, 
filed  a  bill  in  the  superior  court  of  Cook  county  against  the 
chief  inspector  of  grain  of  the  State,  the  railroad  and  ware- 
house commissioners,  the  State  Treasurer  and  Auditor,  for 
an  injunction  to  prevent  the  payment  into  the  State  treas- 
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ury  of  a  fund  of  $64,560.37  arising  from  grain  inspection 
fees,  or  any  other  money  received  from  that  source,  es- 
pecially in  Cook  county,  and  to  enjoin  the  grain  inspector 
from  ceasing  to  maintain  an  adequate  grain  inspection  ser- 
vice, to  inspect  all  grain  tendered  to  him  for  inspection  in 
the  city  of  Chicago,  and  to  apply  said  sum  of  $64,560.37, 
and  all  other  grain  inspection  fees,  to  the  payment  of  the 
expenses  of  such  inspection.  A  demurrer  to  the  bill  was 
sustained,  the  bill  was  dismissed  for  want  of  equity,  and 
the  complainants  have  appealed. 

An  act  of  the  General  Assembly  which  went  into  force 
on  July  I,  191 1,  specifically  required  all  fees  received  by 
the  chief  inspector  of  grain  and  all  deputy  inspectors,  for 
or  on  behalf  of  the  State,  as  well  as  all  fees  so  received  by 
a  large  number  of  other  officers,  boards  and  commission- 
ers of  the  State,  to  be  paid  into  the  State  treasury,  and 
forbade  the  expenditure  of  any  part  of  such  fees  for  any 
purpose  except  upon  the  warrant  of  the  Auditor  of  Public 
Accounts,  based  upon  an  appropriation  by  the  General  As- 
sembly. All  money  arising  from  such  fees  in  the  posses- 
sion, at  the  time  the  act  took  effect,  of  any  of  the  officers, 
boards  or  commissioners  mentioned  in  the  act,  was  required 
to  be  paid  into  the  State  treasury  within  thirty  days  there- 
after. (Laws  of  191 1,  p.  429.)  The  bill  attacks  the  con- 
stitutionality of  this  act,  and  the  complainants  also  insist 
that  under  a  proper  construction  it  does  not  include  fees 
from  grain  inspection  service. 

The  office  0/  chief  inspector  of  grain  was  created  by 
the  General  Assembly  in  1871,  and  it  was  made  his  duty 
to  have  general  supervision  of  the  inspection  of  grain  un- 
der any  law  of  the  State,  under  the  advice  and  direction  of 
the  railroad  and  warehouse  commissioners,  who  were  au- 
thorized to  make  rules  for  the  inspection  of  grain  and  to 
fix  the  rate  of  charges  for  such  inspection  and  the  manner 
of  collection,  so  as,  in  the  judgment  of  the  commissioners, 
to  meet  the  necessary  expenses  of  the  service  of  inspection, 
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and  to  fix  the  compensation  of  the  chief  inspectors,  deputy 
inspectors  and  all  other  persons  employed  in  the  inspection 
service.  All  necessary  expenses  of  the  inspection  service 
were  required  to  be  paid  from  the  funds  collected  for  in- 
spection. (Kurd's  Stat.  1909,  par.  146,  p.  1766.)  The  ap- 
pellants insist  that  under  this  law  the  fees  for  inspection 
were  not  received  "for  or  on  behalf  of  the  State."  They 
say  that  "all  such  expenses  shall  be  paid  from  the  fees, — 
none  is  to  be  paid  out  of  the  State  treasury."  But  the 
question  is  whether  the  fees  belong  in  the  State  treasury. 
If  they  do,  then  the  expenses  of  inspection  are  paid  by  the 
State  even  though  they  are  paid  from  the  fees.  The  ap- 
pellants' counsel  agree  with  the  Attorney  General  that  if 
the  fees  belong  to  the  State,  they  are,  in  view  of  section  7 
of  chapter  130  of  the  Revised  Statutes,  in  legal  contem- 
plation in  the  custody  of  the  State  Treasurer  though  they 
never  came  to  his  actual  possession,  and  it  follows,  by  vir- 
tue of  section  17  of  article  4  of  the  constitution,  that  they 
cannot  be  drawn  from  the  treasury  for  the  payment  of  the 
expenses  of  grain  inspection,  or  for  any  other  purpose,  ex- 
cept in  pursuance  of  an  appropriation  made  by  law  and  on 
the  presentation  of  an  Auditor's  warrant. 

Section  7  of  article  13  of  the  constitution  imposes  up- 
on the  General  Assembly  the  duty  of  passing  laws  for  the 
inspection  of  grain,  for  the  protection  of  producers,  ship- 
pers and  receivers  of  grain  and  produce.  This  duty  was 
met  by  the  enactment  of  the  law  cited  above,  which  was 
held  in  People  v.  Harper,  91  111.  357,  to  be  a  constitutional 
exercise  of  the  legislative  power.  The  inspection  of  grain 
is  an  exercise  of  the  police  power  and  the  expense  of  it 
is  a  proper  charge  upon  the  funds  of  the  State.  It  will 
not  be  contended  that  it  would  have  been  improper  for  the 
legislature  to  have  fixed  in  the  statute  the  salaries  of  the 
chief  inspector,  deputy  inspectors  and  other  employees  en- 
gaged in  the  inspection  of  grain,  and  appropriated  money 
for  the  payment  of  such  salaries  and  the  other  expenses  at- 
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tending  the  grain  inspection  service  from  the  general  funds 
of  the  State  treasury.  Neither  would  it  have  been  improper 
to  have  fixed  the  fees  for  inspection  and  required  their 
payment  into  the  treasury.  The  only  reason  these  things 
would  not  have  been  improper  is,  that  the  business  of  grain 
inspection  is  that  of  the  State.  The  State  renders  the  ser- 
vice and  is  entitled  to  receive  compensation  from  those  for 
whose  benefit,  presumably,  it  is  rendered,  as  held  in  People 
v.  Harper,  supra.  The  chief  inspector  and  deputy  inspect- 
ors are  officers  of  the  State,  and  the  fees  paid  for  inspec- 
tion are  in  no  sense  their  property.  They  are  paid  as  a 
compensation  for  service  rendered,  but  the  service  is  that 
of  the  State,  rendered  through  its  agents.  The  inspector 
and  deputy  inspectors  cannot  appropriate  the  fees,  which 
are  intended  to  pay  not  only  the  compensation  of  the  in- 
spector and  deputy  inspectors,  but  all  of  the  expenses  of 
the  grain  inspection  department.  That  department  is  a 
part  of  the  State  government,  and  its  receipts  are  as  much 
a  part  of  the  public  money  as  are  those  of  the  Secretary 
of  State.  Even  though  it  be  held  that  they  must  be  kept 
as  a  separate  fund  and  can  be  devoted  to  no  other  purpose 
than  the  payment  of  the  expenses  of  grain  inspection,  still 
they  belong  to  the  State  and  are  under  its  control  for  the 
payment  of  such  expenses  of  the  State,  in  accordance  with 
the  laws  governing  the  expenditure  of  the  money  of  the 
State.  The  common  school  funds  cannot  be  applied  to  any 
other  use  than  the  support  of  schools,  and  yet  it  can  hardly 
be  said  that  they  are  not  moneys  of  the  State.  Public 
money  is  none  the  less  public  money  of  the  State  because 
devoted  t(k  2l  special  purpose  or  a  special  department  of  the 
State's  service. 

The  serviceable  doctrine  of  contemporaneous  legislative 
construction,  which  is  usually  resorted  to  in  cases  of  long 
continued,  palpable  disregard  of  constitutional  limitation, 
is  invoked  here,  and  it  is  also  pressed  upon  us  that  to  hold 
the  grain  inspection  fees  public  money  of  the  State,  which 
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can  only  be  drawn  from  the  treasury  in  pursuance  of  an 
appropriation  made  by  law,  we  must  overrule  People  v. 
Harper,  supra,  which  held  the  Inspection  law  of  1871  con- 
stitutional, though  it  provided  that  the  fees  should  be  dis- 
bursed without  any  appropriation  act.  This  feature  of  the 
statute  was  not  considered  in  that  case.  The  payment  of 
the  expenses  of  grain  inspection  by  the  railroad  and  ware- 
house commissioners  out  of  the  fund  created  from  fees  re- 
ceived for  inspection  was  a  matter  which  the  legislature 
could  not  have  considered  of  any  particular  importance. 
The  intention  was  to  make  the  service  self-sustaining.  The 
important  matter  was  the  creation  of  the  fund,  and  not 
who  should  disburse  it.  It  could  as  well  be  done  through 
an  appropriation  act  as  through  the  railroad  and  warehouse 
commissioners.  The  provision  in  regard  to  disbursement 
by  the  latter  was  not  so  material  as  to  require  that  all  the 
l^islation  in  regard  to  grain  inspection  should  be  held  un- 
constitutional, but  it  was  itself  so  manifestly  contrary  to 
the  constitution  that  length  of  time  could  not  make  it  valid. 

It  is  urged  that  the  act  in  question  violates  section  13 
of  article  4  of  the  constitution.  Its  title  is,  "An  act  in  re- 
lation to  the  payment  of  the  public  money  of  the  State  into 
the  State  treasury."  It  is  insisted  that  to  apply  the  act  to 
grain  inspection  fees  is  to  apply  it  to  what  is  not,  under  ex- 
isting laws,  "public  money  of  the  State"  and  is  not  within 
the  title.    What  has  been  already  said  answers  this  position. 

It  is  further  insisted  that  in  addition  to  providing  for 
the  payment  of  public  money  into  the  State  treasury,  the 
act,  if  applied  to  grain  inspection  fees,  also  amends  existing 
grain  inspection  laws,— a  subject  not  included  within  the 
title.  The  act  does  not  purport  to  be  an  amendatory  act. 
It  only  indirectly  affects  any  other  statute,  and  it  is  not 
necessary  that  the  title  of  such  an  act  shall  mention  any. 
other  statute  which  may  be  indirectly  affected  by  it.  In 
fact,  however,  the  act  requiring  the  payment  of  fees  into 
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the  State  treasury  is  only  declaratory  of  a  duty  which  has 
existed  ever  since  the  Grain  Inspection  law  was  enacted. 

Other  objections  to  the  constitutionality  of  the  act  are 
based  on  the  propositions  that  it  impairs  the  efficiency  of 
the  present  Grain  Inspection  law  because  the  same  legisla- 
ture which  passed  it  made  insufficient  provision  in  its  ap- 
propriations for  the  expenses  of  an  adequate  inspection  of 
grain  throughout  the  State;  that  it  deprives  the  cities  of 
Decatur,  Joliet  and  Kankakee  of  all  inspection  because  no 
appropriation  has  been  made  for  the  expenses  of  inspection 
in  those  cities,  and  that  it  will*  deprive  some  of  the  grain 
dealers  in  Chicago  of  the  right  to  put  their  grain  into  eleva- 
tors because  a  sufficient  number  of  inspectors  has  not  been 
provided  and  the  owners  will  therefore  be  unable  to  have 
their  grain  inspected  as  required  by  law.  For  these  rea- 
sons it  is  urged  that  the  act  violates  the  constitutional  re- 
quirement for  the  passage  of  laws  for  the  inspection  of 
grain.  These  propositions  have  no  legal  foundation.  The 
allegations  of  the  bill  as  to  this  part  of  the  case  are,  sub- 
stantially, that  the  legislature  which  passed  this  act  made 
insufficient  appropriations  for  the  expenses  of  the  inspec- 
tion department,  and  that  the  amounts  appropriated  are 
wholly  inadequate  to  maintain  such  inspection  department 
and  continue  such  inspection  service.  Detailed  statements 
are  made,  which  are  not  necessary  to  be  stated  here,  as  to 
the  amount  of  grain  shipped  to  and  from  Chicago  for  a 
number  of  years,  and  its  inspection  as  it  went  into  and 
out  of  the  elevators,  the  number  of  inspectors  and  their 
salaries,  and  the  other  expenses  of  the  inspection  depart- 
ment,— all  for  the  purpose  of  showing  the  inadequacy  of 
the  appropriation  made  by  the  last  General  Assembly.  But 
all  together  are  of  no  importance  here.  A  court  cannot 
determine  the  amount  which  a  legislature  ought  to  appro- 
priate for  any  purpose.  An  act  cannot  be  constitutional  or 
unconstitutional  according  to  the  amount  of  money  appro- 
priated by  another  act.    We  have  held  that,  independent  of 
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the  act  in  question,  these  fees  cannot  be  paid  out  except  in 
pursuance  of  an  appropriation  and  on  the  warrant  of  the 
Auditor.  If  this  proposition  is  correct,  then  none  of  the 
reasons  urged  by  the  appellants  for  applying  them  to  the 
expenses  of  grain  inspection  in  some  other  way  have  any 
force. 

We  have  not  discussed  the  jurisdiction  of  a  court  of 
equity  to  take  cognizance  of  the  bill  and  it  is  not  to  be 
understood  that  we  recognize  such  jurisdiction.  The  bill 
is  without  equity  and  the  demurrer  to  it  was  properly  sus- 

*^"^^-  Decree  affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Regnerus  Y.  Dantuma,  Plaintiff  in  Error. 

Opinion  Med  December  21,  ipii. 

1.  Constitutional  law — Union  Label  law  is  not  unconstitu- 
tional. While  a  registered  label  of  a  union  or  association  is  not 
strictly  a  trade-mark,  yet  the  legislature  may  lawfully  provide  for 
the  registration  of  such  a  label  and  protect  its  use,  and  the  act  of 
1891,  (Kurd's  Stat.  1909,  p.  2249,)  providing  for  the  registration 
of  a  union  label  and  for  protection  in  its  use,  is  not  invalid. 

2.  Criminal  law — what  constitutes  a  fatal  variance  in  prose- 
cution for  xnolation  of  Union  Label  law.  Where  the  information 
charges  that  the  union  label  infringed  was  the  registered  label  of 
a  certain  association  but  the  proof  shows  that  it  was  the  registered 
label  of  another  association  there  is  a  fatal  variance;  and  such 
variance  is  not  cured  by  taking  leave  to  amend  the  information,  if 
the  amendment  is  not,  in  ffict,  made. 

3.  Same — what  is  not  a  violation  of  Union  Label  law.  The 
fact  that  a  person  who  has  no  right  to  use  a  certain  registered 
union  label  takes  a  contract  calling  for  a  commodity  bearing  such 
label  and  sub-lets  the  contract  to  a  person  having  a  right  to  use 
such  label  does  not  constitute  a  violation  of  the  Union  Label  law 
of  1891,  there  being  no  provision  in  the  contract  against  sub-let- 
ting, and  no  bad  faith  or  intention  on  the  part  of  the  contractor,  by 
subterfuge  or  otherwise,  to  use  or  display  such  label  unlawfully. 
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Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Jacob  H.  Hopkins,  Judge,  presiding. 

Thomas  F.  Monahan,  (Jesse  Holdom,  of  counsel,) 
for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Zach 
HofheimEr,  of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  criminal  prosecution  commenced  in  the  mu- 
nicipal court  of  Chicago  against  Regnerus  Y.  Dantuma  and 
Gean  Forget,  doing  business  as  "The  Galbraith  Press,"  for 
violating  section  5  of  chapter  140  of  Kurd's  Statutes  of 
1909,  by  unlawfully  using  and  displaying  the  union  label  of 
the  Allied  Printing  Trades  Council  of  Chicago  on  120,000 
cards  which  they  printed,  upon  the  order  of  J.  L.  Clark, 
for  St.  Vincent's  Infant  Asylum.  A  jury  was  waived  and 
the  case  was  tried  by  the  court,  and  at  the  close  of  all  the 
evidence  Forget  was  discharged  and  a  fine  of  $100  was  im- 
posed upon  Dantuma,  and  he  was  ordered  to  stand  commit- 
ted until  the  fine  and  costs  were  paid.  He  has  sued  out  a 
writ  of  error  from  this  court  to  review  said  judgment,  and 
has  assigned  as  error,  first,  that  the  statute  under  which  he 
was  prosecuted  and  convicted  is  unconstitutional;  and  sec- 
ondly, conceding  said  statute  to  be  constitutional,  that  the 
evidence  was  not  sufficient  to  support  the  conviction. 

Sections  i,  3  and  5  of  the  statute  under  consideration 
read  as  follows : 

"Sec.  I.  Whenever  any  person  or  any  association  or 
union  of  workingmen,  has  heretofore  adopted  or  used,  or 
shall  hereafter  adopt  or  use  any  label,  trade-mark,  term,  de- 
sign, device  or  form  of  advertisement  for  the  purpose  of 
designating,  making  known  or  distinguishing  any  goods, 
wares,  merchandise  or  other  product  of  labor  as  having 
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been  made,  manufactured,  produced,  prepared,  packed  or 
put  on  sale  by  such  person  or  association  or  union  of 
workingmen,  or  by  a  member  or  members  of  such  associa- 
tion or  union,  it  shall  be  unlawful  to  counterfeit  or  imi- 
tate such  label,  trade-mark,  term,  design,  device  or  form  of 
advertisement,  or  to  use,  sell,  oflfer  for  sale,  or  in  any  way 
utter  or  circulate  any  counterfeit  or  imitation  of  any  such 
labels,  trade-mark,  term,  design,  device  or  form  of  adver- 
tisement. 

"Sec.  3.  Every  such  person,  association  or  union  that 
has  heretofore  adopted  or  used,  or  shall  hereafter  adopt  or 
use,  a  label,  trade-mark,  term,  design,  device  or  form  of 
advertisement,  as  provided  in  section  one  (i)  of  this  act, 
shall  file  the  same  for  record  in  the  office  of  the  Secretary 
of  State,  by  leaving  two  (2)  copies,  counterparts  or  fac 
similes  thereof  with  said  secretary,  and  by  filing  therewith 
a  sworn  statement  specifying  the  name  or  names  of  the 
person,  association  or  union  on  whose  behalf  such  label, 
trade-mark,  term,  design,  device  or  form  of  advertisement 
shall  be  filed  the  class  of  merchandise  and  a  particular  de- 
scription of  the  goods  to  which  it  has  been  or  is  intended 
to  be  appropriated;  that  the  party  so  filing,  or  on  whose 
behalf  such  label,  trade-mark,  term,  design,  device  or  form 
of  advertisement  shall  be  filed,  has  the  right  to  the  use  of 
the  same,-  and  that  no  other  person,  firm,  association,  union 
or  corporation  has  the  right  to  such  use  either  in  the  iden- 
tical form  or  in  any  such  near  resemblance  thereto  as  may 
be  calculated  to  deceive,  and  that  the  fac  simile  copies  or 
counterparts  filed  therewith  are  true  and  correct.  There 
shall  be  paid  for  such  filing  and  recording  a  fee  of  one 
(i)  dollar.  Any  person  who  shall  for  himself,  or  on  be- 
half of  any  other  person,  association  or  union,  procure  the 
filing  of  any  label,  trade-mark,  term,  design,  device  or  form 
of  advertisement  in  the  office  of  the  Secretary  of  State, 
under  the  provisions  of  this  act,  by  making  any  false  or 
fraudulent  representations  or  declarations,  verbally  or  in 
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writing,  or  by  any  fraudulent  means,  shall  be  liable  to  pay 
any  damages  sustained  in  consequence  of  any  such  filing 
to  be  recovered  by  or  on  behalf  of  the  party  injured  there- 
by in  any  court  having  jurisdiction,  and  shall  be  punished 
by  a  fine  not  exceeding  two  hundred  (200)  dollars  or  by 
imprisonment  not  exceeding  one  year  or  both  such  fine  and 
imprisonment.  The  Secretary  of  State  shall  deliver  to  such 
person,  association  or  union  so  filing  or  causing  to  be  filed 
any  such  label,  trade-mark,  term,  design,  device  or  form 
of  advertisement  so  many  duly  attested  certificates  of  the 
recording  of  the  same  as  such  person,  association  or  union 
may  apply  for,  for  each  of  which  certificates  said  secretary 
shall  receive  a  fee  of  one  (i)  dollar.  Any  such  certificate 
of  record  shall  in  all  suits  anfi  prosecutions  under  this  act 
be  sufficient  proof  of  the  adoption  of  such  .label,  trade- 
mark, term,  design,  device  or  form  of  advertisement.  Said 
Secretary  of  State  shall  not  recorckfor  any  person,  union 
or  association  any  label,  trade-markjuerm,  design,  device 
or  form  of  advertisement  that  would \^onably  be  mis- 
taken for  any  label,  trade-mark,  term,  oS^ign,  device  or 
form  of  advertisement  theretofore  filed  by  or\)n  behalf  of 
any  ether  person,  union  or  association.  \ 

"Sec.  5.  Every  person  who  shall  use  or  disfK^ay  the 
genuine  label,  trade-mark  or  form  of  advertisement  o"^  any 
such  person,  association  or  union,  in  any  manner  not  9^^" 
thorized  by  such  person,  union  or  association,  shall  W- 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year,  or  by  a  fine  of  not  less  than  $100 
nor  more  than  $200,  or  both.  In  all  cases  where  such  as- 
sociation or  union  is  not  incorporated,  suits  under  this  act 
may  be  commenced  and  prosecuted  by  any  officer  or  mem- 
ber of  such  association  or  union  on  behalf  of  and  for  the 
use  of  such  association  or  union." 

The  facts,  in  brief,  are  as  follows:     In  June,  191 1, 
Clark  called  up  Dantuma  on  the  'phone  at  the  place  of  busi- 
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ness  of  the  Galbraith  Press  and  said  to  him  he  wanted  to 
have  120,000  cards  printed  for  "field  day"  for  the  benefit 
of  St.  Vincent's  Infant  Asylum  and  that  he  wanted  the  un- 
ion label  thereon.  Dantuma  replied  he  could  print  the  cards 
but  he  did  not  have  the  right  to  use  the  union  label.  Clark 
then  asked  him  if  he  could  not  have  the  printing  done 
with  the  union  label  on,  and  he  replied  he  could.  Dantuma 
thereupon  caused  a  proof  of  the  card  to  be  set  up  in  the 
Galbraith  Press  office  with  the  exception  of  the  union  label, 
and  arranged  with  one  F.  W.  Colwell,  who  had  the  right 
to  use  the  union  label,  to  place  thereon  the  union  label  and 
to  have  the  plate  as  then  completed  electrotyped,  and  the 
cards  were  then  printed  and  delivered  to  Clark  or  to  the 
St.  Vincent's  Infant  Asylum.  The  evidence  was  conflicting 
as  to  whether  the  printing  was  done  at  the  office  of  the 
Galbraith  Press  or  at  the  office  of  Colwell. 

The  information  charged  the  defendants  with  wrong- 
fully using  the  union  label  of  the  Allied  Printing  Trades 
Council  of  Chicago,  and  to  prove  the  charge  introduced  in 
evidence  a  certificate  of  the  Secretary  of  State  showing  a 
union  label  registered  by  the  International  Typographical 
Union  of  North  America,  of  Indianapolis,  Indiana.  When 
the  proof  was  in,  leave  was  granted  the  State  to  amend 
the  information  by  striking  out  the  words  "Allied  Printing' 
Trades  Council  of  Chicago,"  and  inserting  in  lieu  thereof 
the  words,  "International  Typographical  Union  of  North 
America,  of  Indianapolis,  Indiana,"  but  the  information 
was  not  amended. 

It  is  urged  by  the  plaintiff  in  error  that  the  union  label 
involved  in  this  case,  or  any  union  label  for  that  matter, 
is  not  a  trade-mark,  in  this :  that  it  does  not  show  origin 
or  ownership  within  the  meaning  of  those  terms  as  the 
same  are  used  in  the  law  pertaining  to  trade-marks,  (Kidd 
v.  Johnson,  100  U.  S.  617;  Manufacturers'  Co.  v.  Trainer, 
loi  id.  51;  Columbia  Mills  Co,  v.  Alcorn,  150  id.  46;) 
and  that  a  registered  union  label  not  being  a  trade-mark,  it 
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cannot  be  protected  and  its  use  by  others  prohibited  by  law. 
We  think  it  may  be  conceded  that  a  union  label  like  the  one 
here  sought  to  be  protected  does  not  fall  within  the  mean- 
ing of  a  trade-mark  in  the  broad  sense  in  which  that  term 
is  used  at  common  law.  (Cigar-Makers'  Protective  Un- 
ion V.  Conhaim,  40  Minn.  243.)  Still,  we  think  the  legis- 
lature may  lawfully  provide  for  the  registration  of  a  union 
label  similar  to  the  one  herein  involved  and  protect  its  use, 
and  such  is  the  holding  of  the  courts  of  last  resort  in  Mas- 
sachusetts and  Kentucky.  (Tracy  v.  Banker,  170  Mass. 
266;  Hetterman  Bros.  &  Co,  v.  Powers,  102  Ky.  133. 
See,  also,  State  v.  Bishop,  (Mo.)  29  L.  R.  A.  200;  Schmalz 
V.  Woolley,  (N.  J.)  43  id.  86;  People  v.  Luhrs,  195  N.  Y. 
473.)  And  this  court  is,  we  think,  committed  to  that  view 
in  Cohn  v.  People,  149  111.  486. 

We  see  no  valid  reason,  and  none  has  been  suggested 
by  counsel,  why  those  engaged  in  skilled  employment  may 
not  so  designate  the  result  of  their  labor  by  a  union  label 
as  to  enable  them  to  secure  to  themselves  the  fruit  of  their 
skill.  The  skilled  workman  by  his  labor  creates  wealth, 
and  if  the  employer  of  labor  can  by  a  registered  trade-mark 
secure  to  himself  the  wealth  which  he  has  created  by  his 
industry,  there  can  in  law  or  justice  be  no  reason  why  the 
man  who  labors,  and  who  by  his  skill  and  industry  has 
created  a  demand  for  a  particular  commodity  that  secures 
for  him  more  remuneration,  may  not  be  equally  protected 
by  a  registered  label  which  notifies  the  public  that  the  com- 
modity offered  for  sale  and  upon  which  skilled  labor  has 
been  expended  was  manufactured  or  created  by  skilled  la- 
bor. We  are  therefore  of  the  opinion  the  act  providing 
for  the  registration  and  the  protection  from  use  by  others 
of  a  union  label  is  a  valid,  constitutional  enactment. 

The  information  alleged  that  the  label  infringed  was 
the  registered  union  label  of  the  Allied  Printing  Trades 
Council  of  Chicago,  while  the  evidence  showed  the  label 
used  in  printing  the  cards  delivered  to  Clark  or  the  St.  Vin- 
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cent's  Infant  Asylum  by  the  defendants  was  the  registered 
label  of  the  International  Typographical  Union  of  North 
America,  of  Indianapolis,  Indiana.  There  was  here,  there- 
fore, a  fatal  variance  between  the  information  and  the 
proof.  This  variance  was  sought  to  be  obviated  by  an 
amendment  to  the  information,  but  no  amendment  was 
made.  The  variance  was,  therefore,  not  cured.  It  is  said, 
however,  in  the  brief  filed  by  the  People  that  there  was  no 
variance,  as  the  Allied  Printing  Trades  Council  of  Chicago 
was  a  subordinate  branch  of  the  International  Typograph- 
ical Union  of  North  America,  of  Indianapolis,  Indiana,  and 
had  the  right  to  use  and  control  said  label.  This  may  be 
true,  but  the  evidence  does  not  show  that  fact,  and  upon 
the  face  of  the  record  the  variance  is  fatal  to  a  conviction. 

It  also  appears  from  the  testimony  of  Col  well  that  the 
contract  for  the  printing  of  the  120,000  cards,  which  is  the 
basis  of  this  prosecution,  was  sub-let  to  him,  and  that  he 
did  the  printing  of  said  cards  at  his  office  and  used  the 
union  label  in  so  doing,  as  he  had  the  right  to  do.  While 
his  testimony  was  contradicted  by  that  of  A.  Bartels,  we' 
do  not  think  the  uncorroborated  testimony  of  Bartels  upon 
that  subject  sufficient  to  sustain  a  conviction.  He  was  a 
discharged  employee  of  the  defendants,  and  his  testimony 
in  many  particulars  was  very  uncertain  and  unsatisfactory. 
There  was  nothing  in  the  contract,  between  the  defendants 
and  Clark  which  prevented  the  defendants  from  sub-letting 
their  contract  with  Clark  to  Colwell,  and  if  they  had  sub- 
let such  contract  in  good  faith  and  without  the  intention, 
by  subterfuge  or  otherwise,  of  using  or  displaying  unlaw- 
fully the  union  label  upon  said  cards,  they,  or  either  of 
them,  would  not  be  liable  to  a  prosecution  under  the  statute. 

The  judgment  of  the  municipal  court  of  Chicago  will 
be  reversed  and  the  case  remanded. 

Reversed  and  remanded. 
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Nellie  Irene  Marshall  vs.  Margaret  J.  Marshall, 
Defendant  in  Error. — (Melvin  T.  Marshall,  and 
Emma  J.  Finger,  Plaintiffs  in  Error.) 

Opinion  Hied  December  21,  ipii. 

1.  Partition — purpose  of  statute  anithorizing  sale  of  lands,  in- 
cluding life  estate  therein.  The  purpose  of  sections  32  and  34  of 
the  Partition  act  in  authorizing  a  sale  of  all  estate  in  the  land 
with  the  assent  of  the  person  entitled  to  an  estate  of  dower  and 
homestead  or  for  life  or  years,  is  to  have  the  fund  arising  from 
the  sale  take  the  place  of  the  land  itself. 

2.  Same — earning  power  of  proceeds  of  sale  is  the  basis  for 
computing  value  of  life  interest.  After  a  sale  of  land  under  sec- 
tions 32  and  34  of  the  Partition  act,  with  the  assent  of  the  person 
having  a  life  estiate  in  the  land,  such  person  is  entitled  to  the  full 
earning  power  of  the  proceeds  of  the  sale ;  and  die  earning  power 
of  the  proceeds,  and  not  the  rental  value  of  the  land,  is  the  proper 
basis  for  computing  the  present  value  of  such  estate. 

3.  Same — statute  does  not  point  out  method  of  computing  pres- 
ent worth  of  homestead  and  dower.  The  Partition  act  does  not 
point  out  the  method  of  computing  the  present  worth  of  home- 
stead and  dower,  and  in  the  absence  of  statutory  regulation  on  the 
subject  recourse  must  be  had  to  the  standard  and  recognized  mor- 
tality tables,  with  such  supplementary  proof  as  is  competent. 

4.  Same — standard  mortality  tables  are  admissible  to  aid  in  de- 
termining value  of  life  estate.  To  aid  in  determining  the  value  of 
a  life  estate  the  standard  mortality  tables,  and  the  computations  of 
experts  based  upon  such  tables,  are  admissible  in  evidence,  in  con- 
nection with  testimony  as  to  the  age  and  health  of  the  life  tenant 
and  the  value  of  the  land. 

5.  Same — rule  for  determining  value  of  life  estate  where  Car- 
lisle table  is  used  to  determine  expectancy.  Where  the  expectancy 
of  life  of  a  life  tenant  is  determined  by  the  court  from  the  Carlisle 
table,  the  court,  in  the  absence  df  expert  testimony  showing  how 
a  life  annuity  should  be  computed  from  the  Carlisle  table,  should 
follow  the  standard  annuity  table  compiled  from  the  Carlisle  table, 
and  not  treat  the  annual  earning  power  of  the  proceeds  of  the 
sale  as  an  annuity  certain  for  the  period  of  expectancy. 

6.  Same — value  of  life  estate  should  not  be  calculated  at  com- 
pound interest.  It  is  error  for  the  court,  after  ascertaining  the 
expectancy,  to  calculate  the  value  of  the  life  estate  at  compound 
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interest,  as  this  calculation  proceeds  upon  the  theory  that  interest 
is  paid  the  moment  it  is  due  and  is  instantly  loaned  out,  which  is 
not  commonly  true,  and  the  method  is  therefore  unfair  to  the 
remainder-men. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Woodford  county;  the  Hon.  George  W.  Pat- 
TON,  Judge,  presiding. 

Ellwood  &  Meek,  for  plaintiffs  in  error. 

E.  J.  Riley,  and  Barnes  &  Magoon,  for  defendant  in 
error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Solomon  R.  Marshall  died  intestate  in  1891,  seized  of 
real  estate  in  Woodford  county.  He  left  surviving  him  his 
widow,  Margaret  J.  Marshall,  defendant  in  error,  and  two 
sets  of  children, — three  by  defendant  in  error,  and  Melvin 
T.  Marshall,  Flora  A.  Schirer,  Emma  J.  Finger  and  Flor- 
ence Chappie  by  a  former  wife.  Shortly  after  his  death  the 
children  by  his  first  wife  instituted  proceedings  to  partition 
the  real  estate  and  assign  homestead  and  dower  to  Mar- 
garet J.  Marshall.  In  that  proceeding  one  and  three-quar- 
ters acres  of  the  real  estate  was  assigned  to  defendant  in 
error  for  her  homestead  and  forty-eight  and  one-quarter 
acres  assigned  for  her  dower.  These  lands  so  assigned  were 
contiguous  and  formed  one  tract  hi  fifty  acres.  On  Octo- 
ber 30,  1908,  Nellie  Irene  Marshall,  one  of  the  children 
of  Solomon  R.  Marshall,  filed  her  bill  to  partition  the  fifty 
acres  so  assigned  to  her  mother  as  homestead  and  dower, 
subject  to  said  estates.  To  this  bill  defendant  in  error  and 
all  the  other  children  of  Solomon  R.  Marshall  were  made 
defendants.  Commissioners  were  duly  appointed  to  parti- 
tion the  land,  reported  it  indivisible,  and  appraised  it  at 
$200  per  acre.    Margaret  J.  Mashall  thereupon  filed  her  as- 


Digitized  by  LjOOQ  IC 


570  Marshall  v.  Marshall.  [252  01. 

sent  in  writing  to  the  sale  of  the  premises  free  of  her  life 
estate.  One  of  the  children,  Solomon  R.  Marshall,  being  a 
minor,  the  court  found  that  it  would  be  to  his  interest  to 
sell  the  premises  free  of  his  homestead  estate.  The  prem- 
ises were  sold  for  $10,750.  The  cause  was  referred  to  the 
master  to  ascertain  the  value  of  the  life  estate  of  Margaret 
J.  Marshall  and  of  the  homestead  estate  of  the  minor.  The 
master  reported,  finding  that  Mrs.  Marshall  was  fifty-seven 
years  of  age,  and  that  the  present  value  of  the  life  estate 
was  $2442.65,  based  on  the  rental  value  of  the  land.  Mrs. 
Marshall  filed  exceptions  to  the  master's  report,  which  were 
sustained,  and  a  decree  was  entered  finding  that  Margaret 
J.  Marshall  was  fifty-seven  years  of  age,  and  had  an  ex- 
pectancy of  life,  based  on  the  Carlisle  mortality  table,  of 
sixteen  years;  that  the  value  of  her  life  estate  in  the  land 
sold,  based  upon  said  life  table,  is  $5829.31 ;  that  she  was 
entitled  to  receive  such  sum  in  satisfaction  and  extinguish- 
ment of  her  life  estate  in  the  premises,  and  decreeing  pay- 
ment to  her  accordingly.  The  decree  also  fixed  the  home- 
stead estate  of  the  minor  at  $10,  and  after  directing  those 
payments  to  be  made,  ordered  distribution  of  the  residue 
according  to  the  interests  of  the  parties.  From  this  decree 
Melvin  T.  Marshall  and  Emma  J.  Finger  perfected  an  ap- 
peal to  the  Appellate  Court  for  the  Second  District,  where 
the  decree  was  affirmed.  The  judgment  of  the  Appellate 
Court  is  brought  here  for  review  by  writ  of  certiorari. 

Upon  the  hearing  before  the  master  it  was  shown  that 
at  the  time  these  proceedings  were  had  the  land  was  rented 
for  five  dollars  per  acre,  and  that  $250  per  year  was  the 
rental  value  of  the  land.  It  is  first  insisted  on  the  part  of 
plaintiffs  in  error  that  the  value  of  the  life  estate  of  de- 
fendant in  error  should  be  determined  upon  the  basis  of  the 
rental  value  of  the  land  and  not  upon  the  interest-earning 
power  of  the  proceeds  of  the  sale.  Section  32  of  the  Par- 
tition act  provides  that  in  case  of  sale  of  lands  the  court 
may,  with  the  assent  of  the  person  entitled  to  an  estate  in 
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dower,  or  by  the  curtesy,  or  for  life  or  for  years,  or  of 
homestead,  in  the  whole  or  any  part  of  the  premises,  who 
is  a  party  to  the  suit,  sell  such  estate  with  the  rest.  Sec- 
tion 34  provides  that  when  any  such  interest  is  sold,  the 
value  thereof  may  be  ascertained  and  paid  over  in  gross,  or 
the  proper  proportion  of  the  funds  invested  and  the  income 
paid  over  to  the  parties  entitled  thereto  during  the  continu- 
ance of  the  estate.  The  evident  purpose  of  these  two  sec- 
tions is  to  have  the  fund  arising  from  the  sale  take  the  place 
of  the  real  estate  when  a  sale  has  been  assented  to  by  the 
party  entitled  to  an  estate  for  life  or  for  years.  Any  other 
construction  would  be  strained  and  unreasonable.  After  a 
sale  under  the  provisions  of  this  statute  a  person  having  a 
life  estate  in  the  realty  would  have  the  same  interest  in 
the  proceeds  of  the  sale  that  he  had  in  the  land  and  would 
be  entitled  to  the  full  earning  power  of  the  fund  during  his 
lifetime.  The  fund,  for  every  purpose,  takes  the  place  of 
the  real  estate,  and  each  party  has  the  same  interest  in  the 
fund  that  he  had  in  the  realty.  By  using  the  earning  power 
of  the  proceeds  of  the  sale  instead  of  the  rental  value  of 
the  land  as  the  basis  for  computing  the  interest  of  defend- 
ant in  error  the  court  pursued  the  proper  method. 

It  is  next  contended  that  if  this  was  the  proper  method, 
the  method  of  computation  was  not  correct.  The  Partition 
act  does  not  point  out  any  method  by  which  the  present 
worth  of  a  dower  or  homestead  estate  shall  be  computed. 
It  simply  states  that  when  such  interest  is  sold  the  value  of 
tlie  same  may  be  ascertained  and  paid  over  in  gross.  Any 
method  of  ascertaining  the  present  worth  of  a  dower  or 
homestead  interest  must  necessarily  be  an  arbitrary  one,  as 
it  is  impossible  to  determine  when  any  given  individual  will 
die.  In  the  absence  of  statutory  regulation  of  this  subject, 
recourse  must  necessarily  be  had  to  the  standard  and  rec- 
ognized mortality  tables,  together  with  such  supplementary 
proof  as  is  competent. 


Digitized  by  LjOOQ  IC 


572  Marshall  v.  Marshall.  [?52  III. 

On  the  hearing  before  the  master  complainant  offered 
in  evidence  the  Wigglesworth  and  Carlisle  tables  of  mor- 
tality, also  the  Combined  or  Seventeen  Offices  Experience 
Table,  the  American  Experience  Table,  the  Thirty  Offices 
Experience  Table,  the  Farr  No.  3  Table  and  the  Northamp- 
ton Table.  The  decree  states  that  the  Carlisle  table  was 
followed  in  computing  the  present  value  of  Mrs.  Marshall's 
life  estate.  No  objection  was  made  to  the  introduction  of 
any  of  these  tables,  and  it  is  not  contended  here  by  plain- 
tiffs in  error  that  the  court  erred  in  following  the  Carlisle 
table.  No  expert  proof  was  offered  showing  how  compu- 
tations should  be  made,  based  upon  mortality  tables,  to 
determine  the  present  value  of  an  annuity  for  life.  The 
only  proof,  in  addition  to  the  introduction  of  the  tables 
themselves,  which  had  any  bearing  upon  the  amount  Mrs. 
Marshall  should  receive  in  cash,  was  that  she  was  fifty- 
seven  years  of  age  and  in  good  health,  and  that  the  pre- 
vailing rate  of  interest  on  real  estate  loans  in  Woodford 
county  at  that  time  was  five  per  cent.  We  have  repeatedly 
held  that  to  aid  in  determining  the  value  of  a  life  estate 
the  standard  mortality  tables,  and  the  computations  of  ex- 
perts based  upon  such  tables,  are  admissible  in  evidence,  in 
connection  with  testimony  as  to  the  age  and  health  of  the 
life  tenant  and  the  value  of  the  land.  City  of  Joliet  v. 
Blozver,  155  111.  414;  Henderson  v.  Harness,  184  id.  520; 
Knight  v.  Collings,  227  id.  348;  W'inn  v.  Cleveland,  Citir 
cinnati,  Chicago  and  St.  Louis  Railway  Co,  239  id.  132. 

The  Supreme  Court  of  the  United  States  has  said  that 
there  is  high  authority  for  the  proposition  that  courts  can 
take  judicial  notice  of  the  Carlisle  table  and  can  use  it  for 
estimating  the  probable  length  of  life,  whether  the  table 
was  introduced  in  evidence  or  not.  (City  of  Lincoln  v. 
Powers,  151  U.  S.  436.)  The  contention  of  the  plaintiffs 
in  error  is,  not  that  the  court  erred  in  following  the  Car- 
lisle table,  but  that  the  computation  based  upon  that  table, 
by  which  it  was  found  that  the  present  value  of  the  life 
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estate  is  $5829.31,  was  improper.  The  court  found  from 
the  Carlisle  table  that  Mrs.  Marshall  had  an  expectancy 
of  sixteen  years,  and  it  is  apparent  that  in  arriving  at  the 
amount  allowed  the  widow  and  minor  in  gross,  the  method 
pursued  was  to  take  $537.50,  which  is  five  per  cent  of 
$10,750,  and  treat  that  sum  as  an  annuity  certain  for  six- 
teen years;  then  by  the  application  of  arithmetical  rules  in 
the  computation  the  result  named  was  determined.  An- 
nuity tables  have  been  computed  from  each  of  the  standard 
mortality  tables,  whereby  the  present  value  of  an  annuity 
of  one  dollar  on  a  single  life  at  every  age  is  shown  accord- 
ing to  the  table  of  mortality  upon  which  the  computation 
is  made.  In  some  annuity  tables  the  amount  thus  arrived 
at  is  referred  to  as  the  number  of  years'  purchase  the  an- 
nuity is  worth.  These  computations  have  been  made  by 
skilled  and  competent  persons,  and  the  tables  thus  compiled 
are  regarded  as  a  part  of  the  mortality  tables  from  which 
they  have,  respectively,  been  deduced.  In  compiling  these 
tables  the  expectancy  of  life  is  not  used  as  the  basis,  but 
the  results  are  arrived  at  by  finding  the  average  chance  of 
death  or  life  in  any  year  up  to  the  extremity  of  human  life, 
and  from  that  result  the  present  value  of  an  annuity  of 
one  dollar  at  a  given  age  and  rate  per  cent  is  computed. 
By  this  method  of  computation  the  law  of  averages  is  fol- 
lowed throughout.  From  the  standard  annuity  table  ac- 
cording to  the  Carlisle  table  of  mortality  the  present  value 
of  an  annuity  of  one  dollar  on  the  life  of  a  person  of  the 
age  of  fifty-seven  years,  at  five  per  cent,  is  $9,771,  which 
is  a  result  considerably  different  from  that  arrived  at  by 
the  chancellor.  In  the  absence  of  any  testimony  by  per- 
sons skilled  in  such  matters  showing  how  a  life  annuity 
should  be  computed  from  the  Carlisle  table  of  mortality  at 
the  age  of  fifty-seven  years,  the  court  should  have  followed 
the  standard  annuity  table  compiled  according  to  the  Car- 
lisle table  of  mortality.  By  following  that  table,  the  value 
of  a  life  estate  for  a  person  fifty-seven  years  of  age,  at  five 
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per  cent,  is  found  to  be  $5251.91.  In  any  event,  the  method 
of  computation  pursued  by  the  chancellor  was  erroneous. 
After  having  ascertained  the  expectancy,  the  value  of  the 
life  estate  was  calculated  at  compound  interest.  This  cal- 
culation proceeded  upon  the  theory  that  the  interest  is  paid 
the  moment  it  is  due  and  is  instantly  loaned  out.  Common 
experience  teaches  us  that  this  rarely  ever  occurs,  and  if 
this  method  of  computation  is  a  correct  one,  a  proper  al- 
lowance should  be  made  for  the  inability  always  to  make 
an  immediate  re-investment.  It  is  true  that  the  amount 
allowed  the  remainder-men,  after  deducting  the  value  of 
the  life  estate  as  found  by  the  chancellor,  is  a  sum  suffi- 
cient, when  put  out  at  compound  interest  for  sixteen  years, 
at  five  per  cent,  with  its  earnings,  to  make  the  total  of 
$10,750,  the  proceeds  of  the  sale.  But  as  above  pointed 
out,  assuming  that  the  expectancy  was  correctly  placed  at 
sixteen  years,  the  method  of  computation  is  not  fair  to  the 
remainder-men. 

No  objection  is  made  by  plaintiffs  in  error  to  the  use 
of  the  rate  of  five  per  cent  in  making  the  computation,  ex- 
cept that  they  contend  that  if  the  earning  power  of  the 
fund  is  to  be  used  as  a  basis,  such  a  rate  per  cent  should 
be  used  as  would  produce  a  revenue  of  $250  per  year,  or 
an  amount  equal  to  the  rental  value  of  the  real  estate,  and 
the  basis  of  that  contention  is,  that  the  plaintiffs  in  error 
should  not  be  prejudiced  by  the  use  of  any  method  which 
presumes  this  fund  would  earn  more  than  the  land  itself. 
That  contention  has  been  disposed  of. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  will  be  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  enter  a  decree  find- 
ing the  value  of  the  life  estate  to  be  $5251.91,  and  of  that 
sum  to  award  $5241.91  to  Margaret  J.  Marshall  and  $10 
to  Solomon  R.  Marshall,  the  minor. 

Reversed  and  remanded,  with  directions. 
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Edward  Roby,  Plaintiff  in  Error,  vs.  The  South  Park 
Commissioners  et  al.  Defendants  in  Error. 

Opinion  Hied  December  21,  jpii — Rehearing  denied  Feb.  8,  1^12. 

1.  Pi«EADiNG — when  cross-bill  is  proper.  Where  it  is  necessary 
for  a  defendant  to  have  relief  concerning  the  subject  matter  of 
the  litigation  different  from  that  sought  by  the  complainants,  or 
it  is  necessary  to  the  defense  to  obtain  some  discovery,  or  where 
facts  occurring  subsequently  to  the  filing  of  an  answer  are  ma- 
terial to  the  defense,  a  cross-bill  is  the  proper  method  of  bring- 
ing such  matters  to  the  attention  of  the  court. 

2.  Same — if  matter  is  equally  available  by  answer  a  cross-bill 
is  unnecessary.  It  is  only  when  complete  justice  cannot  be  done 
on  the  original  bill  and  answer  that  a  cross-bill  is  proper,  and  if 
the  same  matter  is  equally  available  by  answer  a  cross-bill  is  un- 
necessary. 

3.  Same — when  demurrer  to  cross-bill  is  properly  sustained.  A 
cross-bill  filed  by  a  defendant  who  had  refused  to  join  in  the  origi- 
nal bill  though  his  interest  was  identical  with  the  interest  of  the 
complainant  therein,  which  alleges  no  facts  showing  a  right  to 
any  other  relief  than  that  shown  by  the  original  bill,  or  which  in 
any  manner  adds  to,  changes  or  qualifies  the  relief  to  be  given  un- 
der the  original  bill  and  which  prays  only  for  general  equitable 
relief,  is  unnecessary  and  is  an  improper  encumbrance  of  the  rec- 
ord, and  the  court  may  rightfully  strike  it  from  the  files  or  sustain 
a  demurrer  thereto. 

4.  Parties — when  a  person  may  be  properly  made  a  defendant 
to  bill.  One  whose  interests  are  identical  with  those  of  the  com- 
plainant but  who  refuses  to  join  in  the  complainant's  bill  may 
properly  be  made  a  defendant,  and  if  in  his  judgment  the  bill  does 
not  fully  or  accurately  set  out  the  facts  he  may  supply  the  defects 
by  answer  and  introduce  evidence  on  the  hearing. 

5.  Same — one  who  has  parted  with  all  interest  is  not  a  neces- 
sary party  to  bill  to  quiet  title.  A  person  who  has  parted  with  all 
interest  in  land  is  not  a  necessary  party  defendant  to  a  bill  against 
his  grantees  and  others  for  purpose  of  quieting  title  to  the  land. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Farun  Q.  Ball,  Judge,  presiding. 

On  August  17,  1905,  Charles  W.  Colehour  filed  a  bill 
in  the  superior  court  of  Cook  county  against  the  South 
Park  Commissioners,  Edward  Roby,  Carrie  M.  Colehour 
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and  Azel  F.  Hatch.  The  bill  was  amended,  additional  par- 
ties were  made,  Hatch  died  and  his  administrator  was  sub- 
stituted in  his  place.  The  defendants  answered  and  the 
cause  was  put  at  issue  by  the  filing  of  replications.  On 
June  24,  1908,  Edward  Roby  filed  a  cross-bill,  to  which  a 
demurrer  by  the  South  Park  Commissioners  was  sustained 
on  July  2.  Roby  elected  to  stand  by  his  cross-bill  and  it  was 
dismissed,  and  after  a  hearing  on  the  pleadings  and  evi- 
dence the  original  bill  was  also  dismissed  for  want  of  equity 
on  July  22,  1908.  Separate  appeals  were  prayed  by  com- 
plainant and  by  Edward  Roby,  but  they  were  not  perfected 
and  no  certificate  of  evidence  was  filed.  On  April  10,  191 1, 
Edward  Roby  sued  out  a  writ  of  error  to  reverse  the  decree. 
The  material  averments  of  the  original  bill  charge,  sub- 
stantially, that  the  complainant,  Carrie  M.  Colehour  and 
Edward  Roby  are  the  equitable  owners  of  a  tract  of  land 
in  the  east  half  of  section  8,  town  37,  range  15,  east,  in 
Cook  county,  bordering  on  Lake  Michigan,  the  legal  title 
to  which  is  in  Carrie  M.  Colehour,  the  complainant  being 
the  owner  of  one-half  and  Carrie  M.  Colehour  and  Edward 
Roby  each  of  one- fourth;  that  the  South  Park  Commis- 
sioners on  July  I,  1904,  obtained  a  conveyance  of  a  tract 
of  land  in  the  same  section  north  of  and  adjoining  the  land 
of  the  complainant  and  his  co-tenants  and  are  in  possession 
of  the  same;  that  the  north  line  of  the  land  of  the  com- 
plainant and  his  co-tenants,  beginning  at  the  intersection  of 
the  Lake  Shore  and  Michigan  Southern  railroad  with  the 
south  line  of  the  north  half  of  section  8,  runs  north  33  de- 
grees and  30  minutes  east  to  Lake  Michigan,  while  the  south 
line  of  the  land  described  in  the  deed  to  the  South  Park 
Commissioners,  beginning  at  the  same  point,  nms  at  right 
angles  to  the  railroad,  so  that  the  description  contained  in 
the  deed  covers  a  triangular  piece  of  about  three  acres  in- 
cluded between  these  two  lines  and  the  lake,  which  belongs 
to  the  complainant  and  his  co-tenants  and  thus  constitutes  a 
cloud  on  their  title. 
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It  was  also  alleged  that  by  reason  of  the  joint  efforts  of 
the  complainant  and  his  co-tenants  and  of  Esther  E.  Tay- 
lor, a  former  owner  of  the  tract  conveyed  to  the  South 
Park  Commissioners,  for  the  improvement  of  the  property 
of  all  of  them,  and  for  the  making  of  all  parts  of  said  sec- 
tion 8  available  for  settlement  and  for  residences  and  places 
of  industry,  commerce  and  profit,  and  by  reason  of  their 
subdivision  of  their  lands  and  platting  the  same,  their  gen- 
eral plan  of  improvements  and  of  their  agreements  and 
many  acts  in  pursuance  thereof,  the  lands  of  the  complain- 
ant and  his  co-tenants  are  only  accessible  by  pedestrians 
and  vehicles  through  the  streets  included  within  the  land 
conveyed  to  the  South  Park  Commissioners  and  they  are 
accessible  by  land  in  no  other  way,  and  for  all  these  rea- 
sons the  said  Esther  E.  Taylor  became  estopped  to  deny 
the  right  of  complainant  and  his  co-tenants  to  use  all  of 
said  streets,  yet  the  South  Park  Commissioners  threaten  to 
convert  into  a  park  all  the  land  so  conveyed  to  them,  in- 
cluding all  the  streets  therein,  and  to  exclude  therefrom  all 
traffic  teams  and  vehicles  and  all  vehicles  not  within  the  de- 
scription of  pleasure  vehicles,  and  are  now  at  work,  by  their 
servants,  with  teams,  wagons,  scrapers  and  other  appliances, 
closing  and  obstructing  said  streets. 

It  is  further  alleged  that  the  United  States  has  been  en- 
gaged in  building  an  artificial  harbor  off  the  mouth  of  the 
Calumet  river,  and  that  the  lands  of  complainant  and  his 
co-tenants  are  within  said  harbor  and  front  about  1600  feet 
on  the  waters  thereof ;  that  a  dock  line  has  been  established 
by  the  United  States  substantially  parallel  to  the  shore  line 
and  about  2300  feet  therefrom,  and  the  right  to  construct 
and  use  docks  and  piers  to  that  line,  and  all  other  riparian 
rights  appurtenant  to  the  said  land,  are  the  property  of  the 
complainant  and  his  co-tenants,  yet  the  South  Park  Com- 
missioners claim  that  an  act  of  the  legislature  approved  on 
May  14,  1903,  entitled  "An  act  conveying  certain  lands  to 
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the  South  Park  Commissioners  for  the  purpose  of  establish- 
ing public  parks  and  pleasure  grounds  therein,"  is  a  grant 
of  all  the  land  covered  with  water  between  the  land  of  the 
complainant  and  his  co-tenants  in  section  8  and  the  State 
line  of  Indiana,  and  cuts  off  and  divests  all  rights  of  the 
complainant  and  his  co-tenants  to  any  riparian  rights  in 
Lake  Michigan  and  the  land  under  the  lake,  and  especially 
the  right  to  fill  or  dock  out  to  the  depth  of  navigable  water, 
and  the  South  Park  Commissioners  threaten  to  build  out 
from  the  land  of  the  complainant  and  his  co-tenants  to  the 
State  line  of  Indiana  and  to  occupy  the  water  between  such 
land  and  said  State  line,  and  to  exclude  the  complainant  and 
his  co-tenants  from  building,  docks  out  into  the  water  to  the 
dock  line  and  from  using  their  riparian  rights  in  any  man- 
ner, though  the  complainant  avers  that  the  said  act  of  the 
legislature  is  null  and  void.  The  bill  also  averred  that  the 
tract  conveyed  to  the  South  Park  Commissioners  is  not  ad- 
jacent to  any  park  or  boulevard  and  that  the  South  Park 
Commissioners  are  without  authority  of  law  to  maintain 
said  premises  as  a  park. 

The  amendment  to  the  bill  introduces  two  new  parties. 
Homer  Potwin  and  Kate  N.  Harris,  and  avers  that  on 
August  19,  1903,  the  National  Transit  Company  entered 
into  a  written  contract  to  convey  to  Homer  Potwin  the  land 
subsequently  conveyed  to  the  South  Park  Commissioners, 
and  September  23,  1896,  entered  into  a  like  contract  with 
H.  Prentiss  Putnam,  who  later  assigned  it  to  Charles  G. 
Harris,  of  whose  will  Kate  N.  Harris  is  executrix.  It  was 
averred  that  Roby  and  Carrie  M.  Colehour,  the  co-tenants 
of  the  complainant,  refused  to  join  in  the  bill  as  com- 
plainants and  they  were  therefore  made  defendants.  It 
was  further  alleged  that  Azel  F.  Hatch  held  title  to  the 
lands  described  in  the  east  half  of  section  8,  such  title  to  be 
conveyed  and  delivered  to  the  complainant,  as  sole  owner, 
on  the  payment  of  $8000  and  accrued  interest. 
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The  prayer  of  the  bill  was  that  the  title  of  the  com- 
plainant and  his  co-tenants  up  to  the  north  boundary  line 
claimed  by  them,  including  the  three-acre  triangle,  might 
be  quieted;  that  the  title  of  the  complainant  to  the  land 
covered  by  water  in  front  of  their  land  in  section  8,  and  to 
all  the  riparian  rights  mentioned  appurtenant  to  the  said 
land,  might  be  quieted;  that  the  South  Park  Commission- 
ers might  be  restrained  from  converting  the  streets  in  the 
tract  conveyed  to  that  corporation  into  a  park,  from  filling 
up,  obstructing  or  vacating  the  said  streets  or  any  of  them, 
from  excluding  traffic  teams  or  vehicles  from  them  or  any 
teams  or  vehicles  from  going  to  or  from  the  said  land  of 
the  complainant  and  his  co-tenants,  or  from  in  any  manner 
obstructing  or  interfering  with  the  use  by  the  complainant 
and  his  co-tenants  of  their  said  land  covered  with  water 
and  from  the  exercise  of  every  riparian  right  appurtenant 
to  said  land,  and  for  general  relief. 

Before  the  amendment  to  the  bill  making  Potwin  and 
Harris  parties,  Roby  filed  his  answer  on  September  26, 
1905,  expressly  admitting  all  the  allegations  of  the  bill  ex- 
cept that  alleging  Azel  F.  Hatch's  title,  which  he  denied, 
claiming  the  ownership  of  one- fourth  of  all  of  the  said 
lands  in  equity,  free  from  all  claims  of  said  Hatch  against 
Charles  W.  Colehour  or  of  his  co-tenants.  Carrie  M.  Cole- 
hour's  answer  expressly  admitted  all  the  allegations  of  the 
bill  except  that  in  regard  to  Azel  F.  Hatch's  title,  which 
she  denied,  claimed  the  ownership  of  one- fourth  of  the  land 
in  equity,  and  united  in  the  prayer  of  the  bill  for  relief 
against  the  South  Park  Commissioners.  The  answer  of 
Azel  F.  Hatch's  administrator,  filed  April  17,  1907,  set  up 
the  title  held  by  him  as  security  for  an  indebtedness  of 
Charles  W.  Colehour.  The  answers  of  Potwin  and  Harris 
set  up  the  respective  contracts  alleged  in  the  amendment  to 
the  bill,  allege  that  they  are  in  full  force,  and  that  the  South 
Park  Commissioners  had  notice  of  them  when  the  convey- 
ance was  received  from  the  National  Transit  Company. 
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The  answer  of  the  South  Park  Commissioners  denied 
that  the  line  between  the  two  tracts  ran  from  the  starting 
point  north  33  degrees  and  30  minutes  east  and  averred  that 
it  ran  at  right  angles  to  the  railroad,  and  that  fdr  more 
than  twenty  years  the  latter  line  had  been  marked  by  a 
fence  and  pier  and  had  been  acquiesced  in  by  the  owners 
on  either  side  as  the  true  division  line ;  denied  that  the  lands 
of  the  complainant  and  his  co-tenants  were  only  accessible 
for  pedestrians  and  vehicles  over  the  streets  on  the  tract  of 
the  South  Park  Comnjissioners,  and  averred  that  in  1888 
those  streets  were  duly  vacated  in  conformity  with  the  stat- 
utes and  the  rights  of  the  public  therein  ceased ;  that  after- 
ward, on  May  5,  1888,  the  said  tract  was  conveyed  by  the 
owner  thereof  to  the  National  Transit  Company,  and  from 
that  time  until  the  date  of  its  deed  to  the  South  Park  Com- 
missioners, July  I,  1904,  the  National  Transit  Company  had 
been  continuously  in  the  open,  adverse,  exclusive  and  no- 
torious possession  of  all  of  said  premises,  had  paid  all  taxes 
levied  thereon,  and  had  maintained  a  fence  on  the  bound- 
ary line  at  right  angles  to  the  railroad ;  that  the  South  Park 
Commissioners  had  no  knowledge  of  any  of  the  acts  or 
agreements  which  were  claimed  to  estop  Esther  E.  Taylor, 
and  that  none  of  such  agreements  were  in  writing  or  re- 
corded. The  answer  admitted  that  the  South  Park  Com- 
missioners intended  to  convert  all  the  lands  it  had  ac- 
quired or  might  acquire  into  a  park,  but  averred  that  it 
had  not  yet  been  determined  in  what  manner  the  said  lands 
should  be  improved,  and  it  denied  that  the  South  Park  Com- 
missioners had  threatened  to  build  out  in  front  of  the  lands 
of  the  complainant  and  his  co-tenants  in  section  8,  or  to 
occupy  the  water  between  said  lands  and  the  State  line  of 
Indiana,  or  to  exclude  the  complainant  and  his  co-tenants 
from  building  docks  out  to  the  dock  line  of  the  harbor  or 
from  using  their  alleged  riparian  rights.  In  its  answer  to 
the  amendment  to  the  bill  the  South  Park  Commissioners 
set  up  a  forfeiture  of  each  of  the  contracts  mentioned. 
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The  cross-bill  of  Roby  adopted  all  of  the  allegations  of 
the  original  bill  and  amendments  except  the  averment  of 
the  mortgage  to  Hatch.  It  then  proceeded  to  describe,  in 
great  detail,  the  boundary  line  between  Illinois  and  Indiana, 
the  location  of  the  dock  line,  the  sea  wall,  the  harbor,  the 
frdntage  of  the  land  in  question  on  Lake  Michigan  and  the 
riparian  rights  claimed.  The  chain  of  title  to  fractional 
section  8  was  then  set  out  substantially  according  to  the 
allegations  of  the  original  bill  but  in  very  much  greater  de- 
tail, including  several  plats  of  the  land,  conveyances  there- 
under and  the  rights  claimed  to  have  been  acquired  by  the 
different  parties.  Certain  proceedings  by  the  South  Park 
Commissioners  for  condemning  the  land  as  the  property  of 
the  National  Transit  Company,  prior  to  the  execution  of 
the  deed  by  the  company,  were  set  out,  together  with  the 
subsequent  dismissal  of  that  suit,  and  the  deed  from  the 
National  Transit  Company  to  the  South  Park  Commission- 
ers. The  contracts  with  Putnam  and  Potwin  were  alleged 
as  in  full  force  and  notice  of  them  by  the  South  Park  Com- 
missioners prior  to  the  purchase  of  the  land.  The  National 
Transit  Company  was  made  a  party  defendant.  The  cross- 
bill prayed  for  no  specific  relief  but  only  for  such  relief  as 
might  be  agreeable  to  equity. 

Edward  Roby,  pro  se, 

Robert  Redfield,  (Tolman  &  REoFiEiyD,  Henry  P. 
Chandler,  Chari^es  L.  BartlETT,  and  Chauncey  W. 
Martyn,  of  coimsel,)  for  defendants  in  error  the  South 
Park  Commissioners. 

Alfred  D.  Eddy,  for  the  National  Transit  Company. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  only  error  assigned  is  on  the  action  of  the  court  in 

sustaining  the  demurrer  to  the  cross-bill  and  dismissing  the 

cross-bill.    The  cause  has  been  argued  on  the  part  of  the 
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plaintiff  in  error  ^  if  the  cross-bill  were  an  original  bill 
and  as  if  the  only  question  to  be  determined  were  whether 
the  cross-bill  states  such  a  case  as  entitles  the  complainant 
to  some  equitable  relief.  This  is  a  misapprehension.  The 
record  shows  that  after  the  cross-bill  was  dismissed  the 
cause  was  submitted  for  final  hearing  upon  the  original 
bill,  (to  which  the  plaintiff  in  error,  having  refused  to  join 
as  complainant,  was  a  defendant,)  the  answers  and  repli- 
cations and  the  evidence,  and  upon  a  determination  of  the 
issues  of  fact  as  well  as  of  law  the  court  entered  a  decree 
dismissing  the  bill  for  want  of  equity.  That  bill,  so  far  as 
any  right  to  equitable  relief  is  concerned,  was  substantially 
identical  with  the  cross-bill.  The  allegations  of  the  latter 
were  made  in  some  particulars  with  more  fullness  of  de- 
tail, but  in  no  material  matter  did  they  add  anything  of 
essential  importance  to  the  statements  of  the  original  bill. 
The  cross-bill  prayed  for  no  relief  not  prayed  for  by  the 
original  bill,  and,  in  fact,  for  no  specific  relief.  Its  prayer 
was  merely  a  prayer  for  general  equitable  relief.  The  facts 
alleged  showed  no  right  to  any  other  relief  than  that  shown 
by  the  original  bill.  They  showed  nothing  which  could  in 
any  manner  add  to,  change  or  qualify  the  relief  to  be  given 
under  the  original  bill.  Under  such  circumstances  the  cross- 
bill was  an  unnecessary  and  improper  encumbrance  of  the 
record,  and  the  court  might  rightfully  strike  it  from  the 
files  or  sustain  a  demurrer  to  it. 

A  cross-bill  is  a  mode  of  defense.  Where  it  is  neces- 
sary for  a  defendant  to  have  relief  concerning  the  subject 
matter  of  the  litigation  different  from  that  sought  by  the 
complainants,  where  it  is  necessary  to  the  defense  to  obtain 
some  discovery  or  where  facts  occurring  subsequently  to  the 
filing  of  an  answer  are  material  to  the  defense,  a  cross-bill 
is  the  proper  method  of  bringing  these  matters  to  the  at- 
tention of  the  court.  It  is  only  where  complete  justice  can 
not  be  done  on  the  original  bill  and  answer  that  a  cross-bill 
is  proper.     If  the  same  matter  is  equally  available  by  way 
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of  answer  the  crossrbill  is  unnecessary.  In  Newberry  v. 
Blatckfordy  io6  111.  $84,  the  Attorney  General,  who  was  a 
defendant,  filed  an  answer  substantially  admitting  the  al- 
legations of  the  bill  land  a  cross-bill  asking  the  same  relief 
as  the  origfinal  bill.  /It  was  held  that  the  cross-bill  was  filed 
in  violation  of  the  ivell  established  chancery  practice.  The 
court  said  (p.  599)  :  **The  cross-bill  in  this  case  was  for 
no  purpose  the  law  permits  such  a  bill  to  be  used.  No  dis- 
covery was  sought  and  no  relief  was  asked  that  was  not 
attainable,  if  at  all,  on  his  answer.  This  is  stating  no  new 
rule  of  practice.  It  was  decided  by  this  court  as  long  ago 
as  in  Morgan  v.  Smith,  11  111.  194,  a  defendant  will  not  be 
permitted  to  file  a  cross-bill  when  his  rights  are  fully  dis- 
,  closed  in  his  answer  in  response  to  the  allegations  of  the 
bill  and  might  be  fully  protected  by  the  court  on  the  hear- 
ing of  the  original  bill,  and  the  cross-bill  of  the  defendant 
was  held  to  have  been  properly  stricken  out  of  the  record 
because  it  was  in  violation  of  proper  practice.  *  *  *  it 
is  not  understood  the  practice  in  chancery  will  permit  a  de- 
fendant to  file  a  cross-bill  praying  the  same  thing  may  be 
done  as  is  sought  to  be  accomplished  by  the  original  bill. 
A  demurrer  would  lie  to  such  a  cross-bill,  or  it  might  be 
dismissed  on  motion,  as  was  done  in  Morgan  v.  Smith/' 
The  same  rule  is  annoimced  in  Wing  v.  Goodman,  75  111. 
159;  Akin  V.  Cassiday,  105  id.  22;  Hook  v.  Richeson,  115 
id.  431 ;  Prichard  v.  Little  John,  128  id.  123. 

Though  the  interest  of  the  plaintiff  in  error  was  iden- 
tical with  that  of  the  complainant  he  refused  to  join  in 
the  bill  and  was  therefore  properly  joined  as  a  defendant. 
{Smith  V.  Sackett,  5  Gilm.  534;  Whitney  v.  Mayo,  15  111. 
251.)  If  in  his  judgment  the  bill  failed  to  set  out  the  facts 
with  sufficient  fullness  or  accuracy  he  could  have  supplied 
the  defects  by  his  answer.  He  had  the  right,  on  the  hear- 
ing, to  introduce  evidence,  and  if,  upon  the  hearing,  relief 
had  been  granted  to  the  complainant,  the  plaintiff  in  error 
would  necessarily  have  received  the  same  relief. 
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The  presence  of  the  National  Transit  Company  was  not 
necessary  to  the  relief  sought.  It  had  no  interest  in  the 
controversy.  It  had  parted  with  its  interest  in  the  land. 
The  allegations  of  the  cross-bill  show  that  the  only  per- 
sons having  any  interest  in  the  land  were  Roby,  Charles 
W.  Colehour,  Carrie  M.  Colehour,  the  South  Park  Com- 
missioners, Potwin  and  Harris.  These  were  all  parties  to 
the  original  bill,  and  the  presence  of  no  one  else  was  neces- 
sary to  an  adjudication  of  all  questions  concerning  the  title. 

The  demurrer  to  the  cross-bill  was  properly  sustained, 
and  the  decree  will  be  affirmed.  ^^^^^^  ^^^^^^ 


Albert  S.  C.  Pennington,  Defendant  in  Error,  vs.  The 
Illinois  Central  Railroad  Company,  Plaintiff  in 
Error. 

Opinion  Hied  December  21,  ipii — Rehearing  denied  Feb.  8,  1Q12. 

1.  Carriers — a  carrier  may  limit  time  in  which  ticket  may  be 
used.  A  carrier  of  passengers  may,  in  consideration  of  a  reduced 
fare,  limit  the  time  in  which  a  ticket  may  be  used,  and  provide 
that  if  it  is  not  used  within  the  terms  of  such  limitation  it  shall 
thereafter  be  void. 

2.  Same — ticket  agent  has  no  implied  authority  to  waive  limi- 
tation after  it  has  expired.  An  agent  of  a  carrier  who  sells  a 
ticket  has  no  implied  authority,  after  the  ticket  has  expired  by  its 
own  limitation,  to  waive  such  limitation  and  make  a  new  contract 
with  reference  to  its  use  which  will  bind  the  carrier. 

3.  Same — when  a  conductor  may  lawfully  require  a  person  to 
leave  train  or  pay  fare.  Where  a  person  who  has  boarded  a  train 
presents  a  ticket  which  has  expired  by  its  own  limitation  the  con- 
ductor may  lawfully  require  him  to  pay  his  fare  or  leave  the  train, 
and  he  is  not  bound  to  accept  the  purchaser's  statements  concern- 
ing the  ticket. 

4.  Same — when  a  ticket  is  a  limited  ticket.  A  railroad  ticket 
bearing  on  its  face  the  words,  "One  passage  *  *  *  if  presented  on 
date  of  sale  shown  on  back,"  is  a  ticket  limited  to  the  date  of  sale, 
even  though  there  is  nothing  upon  the  back  of  the  ticket  except 
perforations,  which  may  be  intelligible  only  to  the  carrier's  em- 
ployees, as  such  perforations  are  for  the  information  of  such  era- 
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ployees  and  not  for  the  information  of  the  purchaser,  who  knows 
the  day  upon  which  he  purchased  the  ticket  and  is  informed  by 
the  printing  on  its  face  it  must  be  presented  "on  date  of  sale." 

5.  Same — when  carrier  is  not  liable  for  injury  received  by  a 
person  after  being  required  to  leave  train.  If  the  action  of  a  con- 
ductor in  requiring  a  person  to  leave  the  train  at  a  station  for 
non-payment  of  fare  is  lawful,  such  action  cannot  be  made  the 
basis  of  a  legal  liability  of  the  carrier  to  respond  in  damages  for 
injuries  to  such  person  from  exposure  after  he  left  the  train. 

6.  Same — evidence  that  ticket  seller  told  purchaser  that  void 
ticket  was  good  not  admissible.  In  an  action  for  damages,  based 
upon  the  alleged  wrongful  act  of  a  passenger  conductor  in  refus- 
ing to  accept  the  ticket  tendered  and  in  requiring  plaintiff  to  leave 
the  train,  evidence  that  the  ticket  seller  from  whom  the  plaintiff 
had  purchased  the  ticket  ten  days  before,  and  which  was  limited 
on  its  face  to  the  date  of  sale,  told  the  purchaser,  when  she  passed 
him  through  the  gate  on  the  day  he  attempted  to  use  the  ticket, 
that  the  ticket  was  good,  is  not  admissible,  in  the  absence  of  proof 
that  she  had  authority  to  waive  the  limitation. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Homer  Abbott,  Judge, 
presiding. 

Calhoun,  Lyford  &  Sheean,  (John  G.  Drennan, 
and  Edward  W.  Rawuns,  of  counsel,)  for  plaintiff  in 
error. 

John  C.  Trainor,  (James  E.  McGrath,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  plain- 
tiff in  the  superior  court  of  Cook  county  against  the  defend- 
ant to  recover  damages  alleged  to  have  been  sustained  by 
him  in  consequence  of  his  wrongful  ejection  at  Hyde  Park 
station,  in  the  city  of  Chicago,  from  one  of  the  suburban 
trains  of  the  defendant  upon  which  he  was  a  passenger,  on 
the  evening  of  December  10,  1893.    '^^^  general  issue  was 
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filed  and  a  verdict  was  returned  in  tlie  plaintiff's  favor  for 
$4500,  upon  which  judgment  was  rendered.  That  judg- 
ment having  been  affirmed  by  the  Appellate  Court  for  the 
First  District,  the  record  has  been  brought  to  this  court  for 
further  review  by  writ  of  certiorari. 

The  facts  are  as  follows:  The  plaintiff,  on  November 
27,  1893,  purchased  for  fourteen  cents,  of  the  agent  of  the 
defendant,  a  ticket  from  the  Thirty-sixth  street  (or  Doug- 
las) station  to  Kensington  station,  which  read: 

"Illinois  Central  R.  R. 

One  passage  between 

Douglas   (A) 

and 

Kensington 

On  Suburban  Trains  only 

If  presented  on  date  of  sale  shown  on  back. 

A.  H.  Hanson,  Gen.  Ticket  Agent." 

Through  the  ticket  were  perforated  the  figures  "331 :3," 
which  signified  to  the  employees  of  the  defendant  that  the 
ticket  had  been  purchased  on  the  331st  day  of  the  year. 
The  plaintiff  did  not  take  passage  on  the  train  of  the  de- 
fendant on  the  27th  day  of  November,  but  on  the  loth  of 
December,  thirteen  days  later,  he  presented  the  ticket  to 
the  agent  at  Douglas  station,  and  after  looking  at  the 
ticket  she  returned  the  ticket  to  the  plaintiff  and  opened 
the  turnstile  and  admitted  him  to  the  platform,  where  he 
took  passage  on  one  of  the  trains  of  the  defendant  for 
Kensington.  The  plaintiff  testified,  over  the  objection  of 
the  defendant,  that  when  he  presented  the  ticket  to  the 
agent  at  Douglas  station  on  December  10  he  asked  her  if 
the  ticket  was  good  on  that  day  and  she  informed  him  it 
was.  When  the  conductor  upon  the  train  called  upon  the 
plaintiff  for  his  fare  he  presented  to  him  the  ticket  which 
he  had  purchased  on  the  27th  day  of  November.  The  con- 
ductor informed  him  that  the  ticket,  by  its  terms,  had  ex- 
pired and  that  he  could  not  receive  it  for  his  passage  from 
Douglas  station  to  Kensington  station,  and  that  he  would 
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have  to  pay  his  fare  (thirty-one  cents)  or  get  off  the  train. 
After  some  controversy  over  the  payment  of  the  fare  be- 
tween the  plaintiff  and  conductor,  the  plaintiff,  under  pro- 
test, but  without  the  use  of  force,  left  the  train  at  Hyde 
Park  station.  The  night  was  cold,  and  the  plaintiff  testi- 
fied he  was  unable  to  find  the  station  for  some  time,  al- 
though the  station  and  platform  were  well  lighted,  and  that 
he  froze  his  hands  and  feet,  and  in  consequence  of  expo- 
sure was  made  sick  and  suffered  permanent  injury. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence,  the  defendant  moved  the  court 
for  a  directed  verdict,  which  motion  was  denied.  The 
action  of  the  court  in  denying  such  motion  having  been 
assigned  as  error,  the  question  arises,  do  the  facts  estab- 
lished by  the  evidence  most  favorable  to  the  plaintiff,  when 
admitted  to  be  true,  make  out  a  cause  of  action  in  his  fa- 
vor? The  action  was  in  tort  for  the  wrongful  ejection  of 
the  plaintiff  from  the  defendant's  train,  and  if  his  ejection 
was  lawful  there  was  no  legal  wrong  committed  against 
him  and  there  can  be  no  recovery. 

The  law  is  well  settled  that  a  railroad  company  may, 
in  consideration  of  a  reduced  fare,  limit  the  time  in  which 
a  ticket  may  be  used,  and  provide  if  it  is  not  used  within 
the  terms  of  such  limitation  it  shall  thereafter  be  void. 
The  use  of  the  ticket  sold  to  the  plaintiff  was  limited  to 
the  day  upon  which  it  was  sold,  and  as  it  was  not  used 
upon  the  day  upon  which  it  was  sold  it  thereafter  could 
not  be  used  by  plaintiff.  The  general  rule  upon  the  sub- 
ject is  thus  laid  down  by  Hutchinson  on  Carriers,  (2d  ed. 
sec.  575,)  where  it  is  said:  **When  the  ticket  limits  the 
time  within  which  it  must  be  used  it  will  not  entitle  its 
holder  to  a  passage  after  the  expiration  of  that  time.  Tick- 
ets frequently  provide  that  they  shall  be  good  for  a  certain 
number  of  days,  and  it  has  been  often  held  in  such  cases 
that  such  words  amount  to  a  condition  or  to  a  stipulation 
between  the  carrier  and  the  holder  that  if  they  are  not  used 
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within  a  specified  time  the  right  to  be  carried  under  the 
contract  is  lost  and  all  obligation  under  it  on  the  part  of 
the  carrier  is  at  an  end."  It  is  equally  well  settled  that 
the  agent  who  sells  a  ticket  has  no  implied  authority,  after 
the  ticket  has  expired  by  its  own  limitation,  to  waive  such 
limitation  and  make  a  new  contract  with  reference  to  its 
use  which  will  bind  the  carrier.  This  rule  is  thus  an- 
nounced in  Hutchinson  on  Carriers,  (vol.  2, — 3d  ed. — 
sec.  1062,)  where  it  is  said:  "An  agent  authorized  to  sell 
railroad  tickets  has  no  implied  powers  after  the  sale  of  a 
ticket  is  fully  completed  and  his  duties  in  regard  to  it  are 
at  an  end,  and  he  cannot  then  bind  the  company  by  rep- 
resentations which  contradict  the  plain  terms  of  the  ticket." 
In  Thompson  on  Negligence  (vol.  3, — 2d  ed. — sec  2602,) 
it  is  said:  "Mere  verbal  declarations  of  the  company's 
ticket  agent,  made  subsequent  to  the  purchase  of  such 
ticket,  as  to  its  being  good  at  any  time  thereafter  will  not 
constitute  a  valid  contract,  in  the  absence  of  proof  that  the 
agent  had  authority  to  make  an  oral  contract  for  the  com- 
pany." It  is  therefore  obvious  that  the  ticket  which  was 
presented  by  the  plaintiff  to  the  conductor  of  the  defend- 
ant's train  on  the  tenth  of  December  did  not  entitle  the 
plaintiff  to  ride  upon  the  defendant's  train  from  Douglas 
station  to  Kensington  station. 

The  question  then  arises,  was  the  conductor  of  the  de- 
fendant's train  legally  justified  in  requiring  the  plaintiff  to 
leave  the  train  for  the  non-payment  of  fare?  In  Chicago, 
Burlington  and  Quhicy  Railroad  Co.  v.  Griffin,  68  111.  499, 
the  plaintiff  purchased  a  ticket  at  Mendota  from  Mendota 
to  Earl.  The  ticket  agent  made  a  mistake  and  gave  him  a 
ticket  from  Mendota  to  Meriden.  The  conductor  upon  the 
train  upon  which  the  plaintiff  took  passage  insisted  on  the 
plaintiff  paying  his  fare  from  Meriden  to  Earl,  which  he 
declined  to  do,  and  the  conductor  ejected  him  from  the 
train,  and  it  was  held  the  conductor  had  the  lawful  right 
to  collect  fare  from  Meriden  to  Earl,  and  upon  the  refusal 
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of  the  plaintiflf  to  pay  such  fare,  although  he  had  paid  the 
agent  at  Mendota  his  fare  from  Mendota  to  Earl,  to  eject 
him  from  the  train,  and  that  the  conductor  was  not  bound 
to  accept  the  statement  of  the  plaintiff  that  he  had  paid  his 
fare  from  Mendota  to  Earl.     It  is  urged  that  the  ticket 
purchased  by  plaintiff  in  this  case  was  not  limited.    There 
is  no  force  in  this  contention.     It  stated  upon  its  face  that 
it  was  good  for  "one  passage    *    *    *    if  presented  on  the 
date  of  sale."    True,  the  date  of  sale  was  not  shown  on  the 
back  of  the  ticket  in  such  language  as  was  intelligible  to 
the  plaintiff,  but  the  perforations  on  the  back  of  the  ticket 
were  placed  there  for  the  information  of  the  employees  of 
the  defendant  and  not  for  the  information  of  the  plaintiff, 
as  the  plaintiff  knew  the  day  upon  which  he  purchased  the 
ticket,  and  the  printing  upon  the  face  of  the  ticket  informed 
him  in  plain  language  that  the  ticket  was  not  good  after 
the  date  upon  which  he  purchased  the  same ;   and  if  he  was 
misled  by  the  ticket  agent  at  the  Douglas  station  turnstile, 
upon  boarding  the  train  he  was  immediately  advised  by  the 
conductor  that  the  ticket  had  expired  by  its  own  limitations 
and  was  not  good  on  that  date  and  would  not  be  received 
for  his  passage  from  Douglas  station  to  Kensington  sta- 
tion.   It  is  clear  that  the  conductor  of  the  defendant's  train 
was  well  within  his  legal  rights  in  requiring  the  plaintiff  to 
pay  his  fare  from  Douglas  station  to  Kensington  station 
or  to  leave  the  train,  and  as  he  was  guilty  of  no  legal  wrong 
in  requiring  the  plaintiff  to  leave  the  train  at  Hyde  Park 
there  was  no  legal  liability  resting  upon  the  defendant  by 
reason  of  his  ejection  at  that  station,  and  there  can  be  no 
recovery  for  an  injury  received  by  plaintiff  in  consequence 
of  his  being  required  to  leave  the  train  at  Hyde  Park. 

It  was  error  for  the  court  to  admit  in  evidence  the  con- 
versation of  the  plaintiff  with  the  ticket  seller  at  the  Doug- 
las station,  as  the  ticket  seller  at  the  time  was  powerless 
to  bind  the  defendant  by  an  admission  that  the  ticket  was 
good  upon  that  date.    The  Supreme  Court  of  Iowa,  in  Han- 
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Ion  V.  Illinois  Central  Railroad  Co.  109  Iowa,  136,  in  con- 
sidering the  power  of  a  ticket  seller  to  bind  the  railroad 
company  after  the  ticket  had  been  sold  and  paid  for,  used 
the  following  language:  "It  is  insisted  that  as  the  ticket 
agent  at  Sioux  City  was  authorized  to  and  did  sell  the  ticket 
in  question,  his  representations  to  the  effect  that  it  would 
be  good  and  might  be  used  for  transportation  after  the  ex- 
piration of  one  day  from  the  date  of  sale  were  binding  upon 
the  defendant.  It  will  be  observed  that  the  representations 
of  the  agent  were  not  made  at  the  time  the  ticket  was  sold 
but  on  the  next  day,  although  within  twenty-four  hours 
after  the  hour  of  the  sale.  The  petition  does  not  allege 
that  the  ticket  agent  had  any  actual  or  apparent  power  to 
bind  the  defendant  by  the  representations  made,  and  we  are 
required  to  determine  whether  an  agent  authorized  to  sell 
railroad  tickets  has  the  implied  power  to  bind  the  railway 
company,  after  the  sale  is  fully  completed  and  his  duties  in 
regard  to  it  are  at  an  end,  by  representations  which  con- 
tradict the  plain  terms  of  the  ticket  sold.  We  are  of  the 
opinion  that  but  one  answer  can  be  made  to  that  question. 
As  a  general  rule,  a  special  agent  can  bind  his  principal  by 
declarations  only  when  they  are  made  within  the  scope  of 
his  employment  and  at  the  time  of  performing  the  duties  to 
which  they  relate.  An  agent  whose  duty  it  is  to  sell  tickets 
for  his  principal  has  no  implied  power  to  construe  the  con- 
tract after  the  sale  is  fully  completed  and  nothing  remains 
for  the  agent  to  do." 

As  there  can  be  no  recovery  in  this  case  the  judgments 
of  the  superior  and  Appellate  Courts  will  be  reversed  with- 
out  remanding  the  case.  Judgment  reversed. 
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Owen  S.  Jones,  Appellee,  vs.  The  Sanitary  District  ot 
Chicago,  Appellant. 

Opinion  Hied  December  2J,  ipii — Rehearing  denied  Feb.  8,  ipi2. 

1.  Appeals  and  errors — when  a  freehold  is  involved  in  action 
on  the  case.  In  an  action  by  a  land  owner  against  a  sanitary  dis- 
trict for  damages  to  the  land  from  overflow,  if  the  defendant  by 
its  plea  denies  the  plaintiff's  allegation  of  ownership  and  the  ques- 
tion of  pwnership  is  proved  and  determined  a  freehold  is  involved, 
notwithstanding  the  defendant,  on  appeal,  concedes  the  question  of 
title  and  does  not  desire  to  further  contest  that  point. 

2.  Damages — when  all  damages  from  permanent  structure  can 
not  be  recovered  in  one  suit.  Where  the  continuance  and  opera- 
tion of  a  permanent  structure  is  not  necessarily  injurious  to  land 
but  may  or  may  not  be  so,  according  to  the  manner  of  its  oper- 
ation and  the  action  of  the  forces  of  nature,  only  the  injury  sus- 
tained before  beginning  the  suit  can  be  compensated  in  that  suit. 

3.  Same — permanency  of  the  injury,  and  not  the  permanency  of 
the  cause,  is  the  test — limitations.  It  is  the  permanency  of  the  in- 
jury, and  not  merely  the  permanency  Of  the  structure  causing  the 
injury,  which  is  the  test  in  determining  whether  damages  for  all 
time  to  come  may  be  recovered  in  one  action;  and  it  is  the  injury 
which  is  the  cause  of  action,  and  the  Statute  of  Limitations  does 
not  begin  to  run  until  the  cause  of  action  accrues. 

4.  Same — when  injury  is  not  necessarily  of  a  permanent  char- 
acter. Where  a  declaration  charges  that  since  the  construction 
and  operation  of  the  channel  of  a  sanitary  district  the  lands  of  the 
plaintiff  have  been  subject  to  more  and  greater  overflow  than  be- 
fore, and  that  such  overflow  is  intermittent  and  recurrent^  the  in- 
jury cannot  be  said  to  be  of  such  a  permanent  character  as  requires 
the  plaintiff  to  recover  all  damages  in  one  suit,  and  as  fixes  the 
lime  the  channel  was  opened  as  the  time  when  the  Statute  of 
Limitations  began  to  run.  (Suehr  v.  Sanitary  District,  242  111. 
496,  distinguished.) 

5.  Same — measure  of  damages  in  case  of  permanent  injury  to 
realty.  In  case  of  a  permanent  injury  to  realty  the  measure  of 
damages  is  ^he  difference  between  the  value  of  the  land  before  the 
injury  and  its  value  afterward ;  but  such  is  not  the  rule  where  the 
injury  is  not  permanent,  and  in  such  case  the  measure  of  damages 
is  the  actual  loss  sustained  during  the  continuance  of  the  injury. 

6.  Same — when  rule  applicable  to  shade  and  ornamental  trees 
does  not  apply.  The  rule  that  where  fruit  or  ornamental  trees  are 
destroyed  by  the  flooding  of  lands  the  measure  of  damages  is  the 
diminished  value  hi  the  land  does  not  apply  where  the  trees  de- 
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stroyed  are  ordinary  forest  trees  having  a  value  for  lumber,  which 
can  be  readily  ascertained  and  proven. 

7.  Same — when  plaintiff  may  prove  value  of  timber,  destroyed 
and  yearly  value  of  pasture  lands.  In  an  action  against  a  sanitary 
district  for  damages  to  lands  of  the  plaintiff  alleged  to  be  flooded 
intermittently  and  recurrently,  the  plaintiff  may  prove  the  value  of 
the  timber  destroyed  and  the  value,  per  acre,  of  the  pasture  lands 
for  each  of  the  five  years  during  the  continuance  of  the  injury 
and  preceding  the  commencement  of  the  suit. 

8.  Sanitary  districts — when  a  sanitary  district  is  liable  for 
damage  from  overflow.  If,  by  reason  of  the  flow  of  waters  from 
a  sanitary  district  channel  into  a  connecting  river,  lands  are  over- 
flowed and  injured  the  district  is  liable  to  the  owner  of  such  lands, 
irrespective  of  whether  the  district  has  been  guilty  of  any  negli- 
gent act  in  the  management  of  the  waters  of  the  drainage  channel. 

9.  Same — fact  that  flood  contributed  to  injury  does  not  defeat 
recovery  from  sanitary  district.  The  fact  that  an  unusual  flood 
occurring  after  the  opening  of  the  channel  of  a  sanitary  district 
may  have  contributed  to  the  destruction  of  the  timber  on  plaintiff's 
land  does  not  defeat  a  recovery  from  the  defendant  sanitary  dis- 
trict, where  the  evidence  shows  with  equal  conclusiveness  that  the 
timber  would  not  have  been  destroyed  but  for  the  subsequent  in- 
termittent overflow  of  the  lands,  caused  by  the  discharge  of  water 
from  the  defendant  district's  channel. 

10.  Same — extent  to  which  statute  authorising  work  is  a  pro- 
tection. If  the  act  or  work  authorized  by  the  legislature  is  done 
or  constructed  within  the  scope  of  the  power  granted,  the  grant 
operates  as  a  protection  against  indictment  or  suit  for  any  injury 
which  is  a  necessary  and  probable  result  thereof ;  but  beyond  such 
probable  consequences  the  legislative  authority  is  no  protection. 

11.  Same — when  giving  instructions  not  based  on  evidence  will 
not  reverse.  Giving  instructions  authorizing  a  recovery  against  a 
sanitary  district  if  it  has  been  guilty  of  negligence  in  the  manage- 
ment of  the  waters  of  the  channel  is  not  ground  for  reversal  even 
though  there  is  no  evidence  of  negligence,  where  the  district  is 
liable  irrespective  of  the  question  of  negligence  and  there  is  a 
count  in  the  declaration  alleging  such  liability. 

12.  Same — when  recovery  of  attorneys*  fees  is  authorised.  An 
action  against  a  sanitary  district  to  recover  damages  for  timber 
killed  and  the  loss  of  the  use  of  pasture  land  caused  by  the  in- 
termittent and  recurrent  overflow  of  the  land  is  for  damages  to 
real  estate,  within  the  meaning  of  section  19  of  the  Sanitary  Dis- 
trict act,  and  the  plaintiff  is  entitled  to  recover  his  attorneys'  fees. 

Hand,  J.,  Carter,  C.  J.,  and  Cartwright,  J.,  dissenting. 
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Appeal  from  the  Siiperior  Court  of  Cook  county;  the 
Hon.  DuANE  J.  Carnes,  Judge,  presiding. 

CHIPERFIEI.D  &  Chiperfieu>,  Frank  J.  Quinn,  James 
S.  Handy,  and  -Wawer  E.  Beebe,  (John  C.  Wii^liams, 
and  P.  C.  Haley,  of  counsel,)  for  appellant. 

Pease,  Smietanka  &  Polkey,  (Warren  Pease,  and 
Charles  P.  Molthrop,  of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  action  on  the  case  brought  by  Owen  S.  Jones, 
appellee,  against  the  Sanitary  District  of  Chicago,  appel- 
lant, in  the  superior  court  of  Cook  county.  The  original 
declaration  consisted  of  one  count,  and  was  filed  March  17, 
1908.  It  alleged  that  appellee  was,  and  had  been  for  more 
than  five  years  prior  to  the  commencement  of  the  suit,  the 
owner  in  fee  simple  of  1976  acres  of  land  in  Cass  county; 
that  prior  to  the  commission  of  the  acts  complained  of,  said 
land  was  covered  by  timber,  the  lumber  of  which  was  used 
for  commercial  and  manufacturing  purposes;  that  appel- 
lant in  1900  turned  the  waters  of  Lake  Michigan  and  the 
Chicago  river  into  the  tributaries  of  the  Illinois  river,  hav- 
ing theretofore,  by  virtue  of  authority  conferred  on  it  by 
law,  cut  certain  channels  connecting  the  said  Chicago  river 
with  the  tributaries  of  the  Illinois  river;  that  the  flow  of 
water  through  said -channel  and  into  the  Illinois  river  was 
under  the  control  of  appellant,  which  might  at  all  times 
regulate  the  same  by  means  of  certain  appliances ;  that  at 
various  times  during  the  five  years  prior  to  the  commence- 
ment of  the  suit  large  quantities  of  water  were  caused  to 
flow  from  Lake  Michigan  and  the  Chicago  river  into  the 
Illinois  river ;  that  the  lands  of  appellee  lie  adjacent  to  the 
Illinois  river,  in  Cass  county,  and  were  overflowed  as  a  re- 
sult of  this  addition  to  the  waters  of  the  Illinois  river;  that 
because  of  the  wrongful  acts  of  appellant  and  the  careless 
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and  negligent  management  of  said  waters,  and  because  of 
the  increased  flow  into  the  Illinois  river,  the  lands  of  appel- 
lee were  overflowed  for  the  greater  portion  of  each  year, 
causing  large  quantities  of  appellee's  timber  to  die  and  ren- 
dering his  land  unfit  for  grazing  and  agricultural  purposes. 
Subsequently  appellee  filed  an  additional  count,  in  which  he 
alleged  that  his  lands  were  covered  by  timber  of  great  value 
and  in  a  lively  and  flourishing  condition  on  March  17,  1903, 
and  at  that  date,  and  at  all  times  thereafter,  appellant  had 
caused  the  waters  of  Lake  Michigan  to  flow  through  its 
drainage  canal  into  the  Illinois  river,  whereby  the  amount 
of  water  in  said  river  had  been  greatly  increased  during  the 
period  from  March  17,  1903,  to  the  time  of  the  beginning 
of  the  suit.  The  additional  count  further  alleged  that  the 
canal  was  constructed  and  operated  by  appellant  under  a 
statute  giving  it  power  to  do  so,  and  which  provided  that 
it  should  be  liable  for  all  damage  to  real  estate  which  should 
be  overflowed  or  otherwise  damaged  by  reason  of  the  con- 
struction, enlargement  or  use  of  such  channel.  It  contained 
the  same  allegations  with  reference  to  overflowing  the  lands 
as  the  original  count,  except  that  it  did  not  charge  that  the 
overflowing  of  the  lands  was  caused  by  any  negligent  act 
on  the  part  of  appellant.  To  both  counts  of  the  declaration 
appellant  filed  the  general  issue,  a  plea  denying  that  appel- 
lee was  the  owner  in  fee  simple  of  the  lands  described  and 
a  plea  of  the  Statute  of  Limitations.  A  demurrer  was  sus- 
tained to  the  plea  of  the  Statute  of  Limitations  and  appel- 
lant stood  by  its  plea.  The  plea  of  the  Statute  of  Limita- 
tions set  up  the  organization  of  the  sanitary  district  under 
the  act  of  1889,  entitled  "An  act  to  create  sanitary  districts 
and  to  remove  obstructions  in  the  Desplaines  and  Illinois 
rivers ;"  that  any  channel  constructed  under  the  provisions 
of  this  act  should  be  of  certain  size  and  capacity,  and  that 
in  the  event  of  its  operation  a  continuous  flow  of  200,000 
cubic  feet  of  water  per  minute  should  be  produced  and 
maintained,  and  20,000  cubic  feet  of  water  per  minute  ad- 
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ditional  for  every  100,000  inhabitants  of  the  said  district 
exceeding  1,500,000;  that  the  channel  was  constructed  pur- 
suant to  such  authority,  and  that  from  January  17,  1900, 
when  the  channel  was  opened,  there  has  been  discharged 
through  said  channel  into  the  Desplaines  river  the  quantity 
of  water  required  by  the  statute,  to-wit,  300,000  cubic  feet 
per  minute ;  that  the  construction  of  the  channel  wa5*and 
is  a  permanent  work  and  was  done  in  a  skillful,  prudent 
and  workmanlike  manner,  and  that  from  the  time  of  the 
opening  of  said  channel  to  the  present  time  the  flow  of 
water  required  has  been  continuously  maintained,  and  that 
any  damage  sustained  by  appellee  was  caused  by  the  con- 
struction of  the  channel  and  the  turning  in  of  the  water  on 
January  17,  1900.  Issues  were  joined  on  the  plea  of  gen- 
eral issue  and  the  plea  denying  appellee's  title  to  the  lands, 
and  a  trial  resulted  in  a  verdict  for  the  appellee  for  $6250. 
Subsequently,  appellee,  under  section  19  of  the  act  of  1889, 
relating  to  sanitary  districts,  moved  the  court  to  fix  his  at- 
torneys' fees,  and  upon  a  hearing  the  court  allowed  $3000 
to  appellee  for  his  attorneys'  fees  and  entered  judgment  on 
the  verdict  and  for  the  amount  of  the  fees.  From  that 
judgment  appellant  prayed  an  appeal  to  the  Appellate  Court 
for  the  First  District,  where,  on  motion  of  appellee,  the 
cause  was  transferred  to  this  court  on  the  ground  that  a 
freehold  is  involved. 

Appellant  contends  (i)  that  a  freehold  is  not  involved 
and  that  the  cause  should  be  re-transferred  to  the  Appel- 
late Court ;  (2)  that  the  demurrer  to  the  plea  of  the  Statute 
of  Limitations  should  have  been  overruled;  (3)  that  the 
measure  of  damages  adopted  was  improper;  (4)  that  the 
verdict  is  against  the  weight  of  the  evidence;  (5)  that  the 
court  erred  in  allowing  appellee's  attorneys'  fees;  and  (6) 
that  the  court  erred  in  giving  and  refusing  instructions. 

This  IS  a  suit  for  damages  to  real  estate,  and  it  was  nec- 
essary that  appellee  allege  and  prove  his  ownership.  In  both 
the  original  declaration  and  in  the  additional  count  appellee 
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alleges  that  he  owned  the  land  in  question  at  the  time  of 
the  alleged  trespasses.  Appellant  filed  a  plea  denying  that 
at  the  time  of  the  beginning  of  the  suit  and  during  the 
time  of  the  commission  of  the  alleged  offenses  appellee  was 
the  owner  of  the  lands.  On  .the  trial,  to  maintain  the  is- 
sues on  his  part,  appellee  made  proof  of  his  title,  and  the 
covfft  instructed  the  jury  that  it  was  incumbent  upon  him 
to  prove  that  during  the  five  years  next  preceding  March 
17,  1908,  he  was  the  owner  in  fee  simple  of  the  lands  de- 
scribed in  the  declaration.  Appellant  asked  an  instruction 
directing  the  jury  to  find  it  not  guilty,  for  the  reason  that 
appellee  had  failed  to  show  by  competent  evidence  that  he 
was  the  owner  in  fee  of  the  lands  described  in  the  decla- 
ration; but  this  instruction  was  properly  refused,  for  the 
reason  that  appellee  had  sufficiently  proven  his  ownership. 
We  have  repeatedly  held  that  when  a  freehold  is  so  put  in 
issue  that  a  decision  of  the  case  necessarily  involves  ja  de- 
cision of  that  question,  this  court  has  jurisdiction  on  direct 
appeal.  {Monroe  v.  VanMeter,  100  111.  347;  Piper  v.  Con- 
nelly, 108  id.  646;  Malaer  v.  Hudgens,  130  id.  225;  Van- 
Tassell  v.  IVakefield,  214  id.  205;  WachsmtUh  v.  Penn 
Mutual  Life  Ins,  Co.  231  id.  29;-  Schwitters  v.  Barnes,  243 
id.  493-)  In  this  case,  by  filing  its  plea  denying  appellee's 
title  the  freehold  was  directly  put  in  issue,  and  a  decision 
of  the  case  necessarily  involved  a  decision  of  that  issue.  It 
is  immaterial  that  appellant  now  concedes  the  title  of  ap- 
pellee and  does  not  care  to  further  contest  that  point.  It 
was  a  material  issue  in  the  trial  court,  and,  being  an  action 
at  law,  the  issues  there  determine  the  jurisdiction  of  this 
court  on  appeal.  A  freehold  is  involved  within  the  mean- 
ing of  the  constitution,  and  the  cause  was  properly  trans- 
ferred to  this  court. 

The  contention  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plea  of  the  Statute  of  Limitations  is  based 
upon  the  claim  that  as  the  building  of  the  drainage  canal 
is  authorized  by  an  act  of  the  legislature  and  is  permanent 
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in  its  charaxrter,  the  injury  inflicted  upon  appellee,  if  any, 
is  permanent,  and  he  is  limited  to  one  cause  of  action  for 
the  recovery  of  all  damages,  past,  present  and  prospective, 
and  that  his  right  of  action  accrued  more  than  five  years 
before  the  commencement  of  the  suit.  In  support  of  this 
contention  appellant  relies  on  the  class  of  caJes  which  hold 
that  when  the  original  nuisance  or  cause  is  of  a  permanent 
character,  so  that  the  damage  inflicted  is  of  a  permanent 
character  and  goes  to  the  entire  destruction  of  the  estate 
affected  thereby,  the  recovery  not  only  may,  but  must,  be 
had  for  the  entire  damage  in  one  action,  as  the  damage  is 
deemed  to  be  original.  In  those  cases  the  injured  lands 
were  adjacent  to  the  structure  complained  of,  so  that  its 
construction  necessarily  and  immediately  destroyed  or  de- 
preciated their  value.  This  case  does  not  fall  within  that 
class.  The  improvement  known  as  the  drainage  channel  is 
permanent  in  character,  but  it  is  not  alleged  that  appellee 
suffered  damage  by  reason  of  its  construction.  The  con- 
struction and  continuance  of  the  channel  more  than  two 
hundred  miles  from  appellee's  land  is  not  necessarily  an 
injury.  It  is  the  use  that  has  been  made  of  it  that  it  is 
complained  has  caused  the  injury.  The  declaration  alleges 
that  the  lands  of  appellee  have  been  overflowed  but  a  por- 
tion of  each  year.  This  might  be  caused  by  the  emptying 
of  more  water  from  the  channel  into  the  river  at  some  time 
than  at  others,  or  it  might  be  the  result  of  the  confluence 
of  the  waters  of  the  drainage  channel  with  those  of  a 
freshet,  or  with  the  waters  which  cause  an  annual  rise  in 
our  rivers.  In  either  event  it  is  contingent  whether  the 
lands  of  appellee  shall  suffer  damage, — in  the  one  case  upon 
the  action  of  those  in  control  of  the  flow  of  water  from 
the  drainage  channel,  and  in  the  other  upon  the  action  of 
nature.  If  the  flooding  was  the  result  of  the  first  named 
cause,  then  it  was  due  to  the  negligent  management  of  the 
flow  through  the  channel,  as  the  statute  provides  for  a  con- 
stant flow,  which  is  not  to  be  increased  except  as  the  popu- 
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lation  of  the  district  increases,  in  which  case  the  increase 
will  be  permanent  and  the  flow  will  still  be  constant.  The 
fact  that  the  channel  is  a  permanent  improvement  does  not, 
of  itself,  serve  to  determine  when,  if  ever,  or  to  what  ex- 
tent, injury  will  be  suffered.  That  the  injury  complained 
of  is  not  necessarily  caused  by  the  construction  or  exist- 
ence of  this  permanent  improvement  is  evidenced  by  the 
fact  that  at  times  the  river  is  within  its  banks  and  the  lands 
of  appellee  are  not  overflowed.  If,  as  appellant  contends, 
the  Statute  of  Limitations  runs  as  to  such  actions  as  this 
from  the  date  the  drainage  channel  was  completed  to  Lock- 
port  and  the  flow  of  water  turned  on,  it  is  possible  for  a 
party  to  be  barred  before  he  has  suffered  any  injury  what- 
ever. It  is  the  injury  sustained  which  is  the  cause  of  action, 
and  the  statute  does  not  begin  to  run  before  the  cause  of 
action  accrues.  The  permanency  of  the  injury  is  the  test 
as  to  whether  damages  for  all  time  must  be  assessed.  In 
this  case  the  declaration  alleges  that  the  flooding  was  inter- 
mittent and  recurring.  Both  the  declaration  and  the  plea 
refer  to  the  act  of  1889,  under  which  the  district  was  or- 
ganized. An  examination  of  that  act  and  the  supplemental 
act  of  1901,  to  extend  the  powers  of  sanitary  districts,  dis- 
closes that  it  was  contemplated  by  the  legislature  that  every- 
thing possible  should  be  done  to  keep  the  waters  of  the 
sanitary  district  within  the  banks  of  the  stream  into  which 
they  empty,  and  the  district  was  invested  with  extraordi- 
nary powers  to  accomplish  this  purpose  and  thus  prevent 
the  flooding  of  the  adjacent  bottom  lands.  An  exhaustive 
discussion  of  the  scope  and  purposes  of  the  act  of  1889  is 
found  in  People  v.  Nelson,  133  111.  565.  While  the  plea 
states  with  particularity  the  construction  and  completion  of 
its  channel  to  Lockport  and  the  flow  of  water  which  has 
been  maintained  at  that  point  from  its  channel  into  the 
Desplaines  river,  it  does  not  allege  that  any  further  work 
has  been  prosecuted  or  any  attempt  made  to  provide  for 
keeping  the  waters  of  the  district  within  the  banks  of  the 
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Illinois  river,  or  whether  it  is  possible  to  so  confine  its 
waters.  While,  as  the  plea  alleges,  the  channel  of  appel- 
lant was  built  under  authority  of  law  and  may  have  been 
constructed  in  a  proper  and  skillful  manner,  yet  its  contin- 
uance and  operation,  under  the  allegations  of  the  declara- 
tion, will  not  necessarily  result  in  injury  to  the  lands  of  the 
appellee.  Where  the  continuance  and  operation  of  a  per- 
manent structure  are  not  necessarily  injurious  but  may  or 
may  not  be  so,  then  only  the  injury  sustained  prior  to  the 
commencement  of  the  suit  may  be  compensated  in  that  suit. 
Sanitary  District  v.  Ray,  199  111.  63 ;  Valley  Railway  Co, 
V.  Franz,  43  Ohio  St.  623 ;  Town  of  Troy  v.  Cheshire  Co, 
23  N.  H.  83;  2  Greenleaf  on  Evidence,  (14th  ed.)  sec.  433. 

Appellee  cites  a  number  of  cases  holding  that  under 
certain  circumstances  one  has  the  right  to  elect  whether  to 
sue  for  permanent  or  temporary  injuries,  the  latest  being 
Strange  v.  Clevelafui,  Cincinnati,  Chicago  and  St,  Louis 
Railway  Co.  245  111.  246.  These  cases  are  of  value  in  de- 
termining the  circumstances  or  conditions  under  which  dam- 
ages for  a  temporary  injury  may  be  recovered,  but  as  the 
appellee,  under  the  facts  alleged,  had  the  right  to  sue  for 
injury  suffered  during  the  five  years  next  preceding  the 
commencement  of  his  suit,  it  is  not  necessary  to  determine 
whether  this  is  of  that  class  of  cases  where  he  might  have 
elected  to  recover  for  permanent  injuries. 

Appellant  relies  upon  Suehr  v.  Sanitary  District,  242  111. 
496,  as  sustaining  its  contention  that  appellee's  injuries  are 
of  a  permanent  character.  In  the  Stiehr  case  the  injuries 
sustained  were  quite  different  from  those  alleged  here.  In 
that  case  Stiehr  undoubtedly  suffered  a  permanent  injury. 
His  ford  connecting  the  island  with  the  main  land  was  de- 
stroyed. A  part  of  the  island  was  washed  away,  including 
the  timber  along  its  edges,  and  its  arable  lands  were  largely 
submerged  and  its  uses  for  agricultural  purposes  were 
largely  destroyed.  The  injury  sustained  in  that  case  was 
clearly  of  a  permanent  character,  but  the  facts  alleged  in 
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this  case  are  essentially  different  and  do  not  bring  it  within 
the  rule  there  announced. 

Appellant  contends  that  the  only  theory  upon  which  ap- 
pellee could  recover  was  that  the  work  of  appellant  was  a 
nuisance  and  had  not  been  constructed  in  accordance  with 
law  and  in  a  careful  and  proper  manner,  whereas  the  work 
of  the  sanitary  district,  being  permanent  in  charax:ter  and 
authorized  by  the  legislature,  cannot  be  a  nuisance  when 
constructed  properly.  As  a  general  proposition  it  is  true 
that  that  which  is  authorized  by  the  legislature  cannot  be  a 
nuisance,  but  that  statement  is  subject  to  some  qualifications. 
If  the  act  or  work  authorized  is  done  or  constructed  within 
the  scope  of  the  power  granted,  any  injury  which  is  a  nec- 
essary and  probable  result  of  the  act  so  done  in  pursuance 
of  legislative  authority  may  be  fairly  said  to  be  covered,  in 
legal  contemplation,  by  the  legislature  conferring  power, 
and  the  g^rant  operates  as  a  protection  against  indictment 
or  suit  therefor.  (2  Wood  on  Nuisances,  p.  1046.)  "It  is 
only  against  such  consequences  as  are  fairly  within  the  con- 
templation of  the  legislature  in  conferring  the  authority, 
and  such  results  as  are  necessarily  incident  to  its  being 
done, — in  other  words,  such  results  as  are  the  natural  and 
probable  consequence  of  an  exercise  of  the  power  at  all, — 
that  the  grant  operates  as  a  protection.  Beyond  that  it 
affords  no  protection  whatever.  It  is  sometimes  laid  down 
in  elementary  works  and  appears  in  the  opinions  of  courts 
that  that  which  is  authorized  by  the  legislature  cannot  be 
a  nuisance.  This  is  clearly  erroneous  in  the  sense  in  which 
it  is  generally  understood.  That  which  is  authorized  by  the 
legislature,  within  the  strict  scope  of  the  power  given,  can 
not  be  a  public  nuisance,  but  it  may  be  a  private  nuisance, 
and  the  legislative  grant  is  no  protection  against  a  private 
action  for  damages  resulting  therefrom."  (2  Wood  on 
Nuisances,  p.  1058.) 

As  the  injury  counted  on  was  not  the  immediate  and  di- 
rect result  of  the  construction  of  the  drainage  channel  but 
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was  consequential  and  resulted  from  the  reciurrent  and  in- 
termittent overflow  of  the  lands  of  appellee,  the  demurrer 
to  the  plea  of  the  Statute  of  Limitations  was  properly  sus- 
tained. 

Appellant  next  contends  that  the  court  adopted  an  im- 
proper measure  of  damages.  Appellee  was  permitted  to 
prove  the  extent  of  the  damage  done  to  his  timber  and  to 
his  pasture  land,  and  to  prove  the  market  value  of  the  tim- 
ber destroyed  and  the  value  of  his  pasture  lands,  per  acre, 
for  each  of  the  five  years  next  preceding  the  commence- 
ment of  the  suit.  Appellant  contends  that  the  correct  meas- 
ure of  damages  is  the  difference  in  value  of  the  land  before 
the  same  was  overflowed  and  its  value  afterwards.  Ap- 
pellant bases  this  argument  upon  the  fact,  as  it  claims,  that 
the  injury  appellee  has  suffered,  if  any,  is  of  a  permanent 
character,  and  all  of  the  cases  cited  by  it  in  support  of  its 
contention  on  this  point  are  cases  where  permanent  dam- 
ages were  sued  for  and  recovered.  In  a  case  of  permanent 
injury  to  realty  there  can  be  no  question  but  that  the  meas- 
ure of  damages  contended  for  by  appellant  is  the  correct 
one,  but  here  appellee  was  not  suing  for  permanent  injury 
to  his  real  estate,  and  his  measure  of  damages  was  the  ac- 
tual loss  sustained  during  the  continuance  of  the  injury. 
(3  Sedgwick  on  Damages, — 8th  ed. — sees.  933,  942.)  Ap- 
pellant also  cites  cases  to  the  effect  that  when  fruit  or  orna- 
mental trees  are  destroyed,  as  they  are  of  little  or  no  value 
when  severed  from  the  realty,  the  measure  of  damages  is 
the  diminished  value  of  the  land.  In  this  case  appellee  did 
not  sue  for  damage  to  fruit  or  ornamental  trees.  The  only 
trees  alleged  or  proven  to  have  been  destroyed  were  the 
ordinary  forest  trees,  which  had  no  value  except  for  the 
production  of  lumber.  The  market  value  of  such  trees  is 
easily  ascertained  and  was  proven  in  this  case.  "A  party 
may  be  content  to  accept  the  market  value  of  the  thing 
taken  when  he  is  also  entitled  to  recover  for  the  injury  done 
to  the  freehold,  but  if  he  asserts  his  right  to  go  beyond 
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the  value  of  the  thing  taken  or  destroyed  after  severance 
from  the  freehold,  so  as  to  secure  compensation  for  dam- 
age done  to  his  land  because  of  it,  then  the  measure  of 
damages  is  the  difference  in  the  value  of  the  land  before 
and  after  the  injury."  (Dwight  v.  £.  C.  &  N.  R.  R.  Co. 
132  N.  Y.  199.)  "If  the  thing  destroyed,  although  it  is  a 
part  of  the  realty,  has  a  value  which  can  be  accurately  as- 
certained without  reference  to  the  soil  on  >vhich  it  stands 
or  out  of  which  it  grows,  the  recovery  may  be  of  the  value 
of  the  thing  thus  destroyed  and  not  for  the  difference  in 
the  value  of  the  land  before  and  after  such  destruction." 
(3  Sutherland  on  Damages, — 3d  ed. — sec.  1015.)  The 
same  author  in  the  same  volume,  at  section  1049,  says: 
"For  injury  done  to  the  plaintiff's  crops  by  flooding  his 
lands  he  is  entitled  to  recover  their  value  standing  upon  it 
so  far  as  they  are  destroyed  and  the  depreciation  in  value 
of  such  as  are  only  injured  or  partially  destroyed.  ♦  ♦  ♦ 
If  the  growth  of  grass  is  prevented  and  the  owner  is  de- 
prived of  the  use  of  the  pasture  for  a  considerable  time,  his 
damages  are  measured  *by  the  value  of  the  use  of  the  land 
for  pasturage  in  the  condition'  it  would  have  been  but  for 
the  wrong  done."  (See,  also.  City  of  Chicago  v.  Huener- 
bein,  85  111.  594;  United  States  v.  Taylor,  35  Fed.  Rep. 
484.)    The  proper  measure  of  damages  was  applied. 

Appellant  contends  that  the  verdict  is  not  sustained  by 
the  evidence,  and  under  this  point  argues  but  two  propo- 
sitions :  First,  that  the  evidence  discloses  that  all  the  dam- 
age done  was  by  reason  of  the  flood  of  1902,  more  than 
five  years  prior  to  the  commencement  of  this  action;  and 
second,  that  as  there  was  no  proof  of  negligence  on  the 
part  of  appellant  in  the  management  of  the  waters  in  the 
sanitary  channel,  the  peremptory  instruction  offered  by  it 
at  the  close  of  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  should  have  been  given.^ 

The  evidence  on  the  part  of  appellee  tended  to  prove 
that  prior  to  the  turning  into  the  Illinois  river  of  the  water 
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of  the  drainage  channel,  in  1900,  his  land  had  been  subject 
to  the  annual  spring  overflow  of  the  Illinois  river,  but  that 
since  that  time  the  annual  overflow  was  increased  and  pro- 
longed by  reason  of  the  presence  of  the  waters  of  the  sani- 
tary district,  and  that  his  injury  is  occasioned  by  the  waters 
remaining  over  his  lands  until  the  months  of  July  and 
August,  instead  of  the  first  of  June,  as  theretofore.  The 
evidence  disclosed  that  the  greatest  flood  since  the  waters 
of  the  sanitary  district  were  turned  in,  in  1900,  and  before 
the  commencement  of  the  suit,  was  in  1902.  That  year 
the  rainfall  was  heavier  than  usual  and  the  water  remained 
upon  appellee's  land  for  two  hundred  and  seventy-six  days, 
and  it  is  the  theory  of  appellant  that  it  was  this  flood  which 
caused  the  timber  of  appellee  to  die  on  the  stump.  The 
proof  tended  strongly  to  show  that  none  of  appellee's  tim- 
ber was  killed  as  the  result  of  one  flooding,  but  that  it  re- 
quired successive  and  repeated  flooding  to  finally  kill  the 
trees.  While  it  appears  conclusively  that  the  flood  of  1902 
contributed  to  the  destruction  of  appellee's  timber,  still  it 
appears  just  as  conclusively  that  had  no  other  floods  oc- 
curred the  timber  would  not  have  died  by  reason  of  that 
one  flood,  alone.  From  this  it  is  shown  that  the  injury  to 
appellee  was  accomplished  by  reason  of  the  floods  which 
occurred  within  five  years  prior  to  the  commencement  of 
the  suit,  and  is  not  attributable,  as  appellant  contends,  to 
the  flood  of  1902,  alone. 

As  to  the  second  contention  of  appellant  under  this 
point,  it  is  true  that  there  is  little,  if  any,  proof  in  the  rec- 
ord of  negligence  on  the  part  of  appellant  in  the  manage- 
ment of  the  flow  of  the  waters  from  the  channel  into  the 
Desplaines  river.  The  only  proof  at  all  that  can  be  said 
to  have  any  bearing  on  that  question  is  found  in  the  tes- 
timony of  George  M.  Wisner,  the  chief  engineer  of  the 
sanitary  district.  He  testified  that  since  the  channel  was 
opened,  on  January  17,  1900,  the  amount  of  water  that 
had  been  allowed  to  pass  through  the  controlling  works 
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at  Lockport  varied  considerably,  but  that  he  would  say  it 
averaged  300,000  cubic  feet  per  minute.  Mr.  Wisner  was 
produced  as  a  witness  for  appellee,  but  he  did  not  testify 
how  much  nor  at  what  times  the  flow  varied  from  300,000 
cubic  feet  per  minute.  There  was  not  sufficient  ground  in 
this  testimony  upon  which  to  base  a  verdict  that  appellant 
had  been  negligent  in  allowing  excessive  amounts  of  water 
to  pass  through  its  controlling  works  at  Lockport  at  the 
times  the  appellee's  lands  were  flooded  and  that  the  floods 
were  thus  produced.  Appellant's  argument  proceeds  upon 
the  theory  that  luiless  appellee  has  shown  it  to  be  guilty  of 
negligence  he  is  not  entitled  to  recover.  This  is  not  cor- 
rect. While  the  original  count  of  the  declaration  charged 
appellant  with  negligence,  the  additional  count  does  not  so 
charge,  and  appellee  is  entitled  to  recover  if  he  has  been 
damaged,  irrespective  of  whether  appellant  has  been  guilty 
of  any  negligent  act.  It  is  no  defense  for  appellant  to  say 
that  it  was  in  the  exercise  of  due  care  and  caution  in  the 
management  of  the  waters  of  the  drainage  channel.  If, 
by  reason  of  the  flow  of  waters  from  the  drainagie  district 
into  the  Illinois  river,  the  lands  of  appellee  have  been  over- 
flowed and  injured,  appellant  is  liable.  The  peremptory 
instruction  was  properly  refused. 

Appellant  objects  to  the  giving  of  five  instructions  asked 
on  behalf  of  the  appellee.  These  instructions  are  all  on 
the  question  of  negligence  and  the  lack  of  exercise  of  due 
care  on  the  part  of  appellant,  and  it  will  not  be  necessary 
to  set  them  out  in  full.  The  effect  of  each  one  of  them 
was,  that  if  the  jury  found  that  appellant  had  been  guilty 
of  negligence  in  the  construction  and  operation  of  its  chan- 
nel and  appurtenances  or  had  not  exercised  reasonable  care 
in  that  behalf,  and  that  by  reason  thereof  appellee's  prem- 
ises were  injured,  he  was  entitled  to  recover  compensation. 
While,  as  we  have  noted,  there  is  no  evidence  of  negligence 
in  this  record,  and  these  instructions  should  not,  therefore, 
have  been  asked  or  given,  we  are  unable  to  see  wherein 
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appellant  has  been  prejudiced  by  the  giving  of  them.    To 
thus  narrow  the  right  of  the  recovery  inured  to  the  benefit 
of  appellant  and  did  not  prejudice  it.     In  one  of  these  in- 
structions the  jury  were  told  that  appellant,  under  the  law 
of  this  State,  was  granted  the  power  of  eminent  domain, — 
otherwise  known  as  the  power  of  condemnation, — to  con- 
demn property  and  appropriate  for  its  use  any  land  or  the 
bed  of  any  water-course  within  or  without  its  drainage 
district,  if  it  should  deem  it  necessary  and  advisable  for 
the  construction,  improving  and  carrying  on  of  its  sanitary 
channel,  and  if  they  found,  from  the  evidence,  that  appel- 
lant, by  the  exercise  of  that  right,  could  have  made  provision 
for  the  waters  which  it  carried  through  its  channel  and 
emptied  in  the  Desplaines  river  during  the  five  years  next 
preceding  the  commencement  of  the  suit,  and  could  thereby 
have  provided  for  the  carrying  off  of  such  waters,  so  that, 
in  and  of  themselves,  they  could  have  caused  no  damage 
to  appellee's  trees  and  pasturage,  the  failure  to  exercise 
such  right  of  eminent  domain  and  so  control  such  waters 
would  authorize  the  jury  to  return  a  verdict  in  favor  of 
appellee.    While  it  is  true  that  the  statute  grants  appellant 
the  power  of  eminent  domain  as  stated  in  the  instruction, 
there  is  no  proof  whatever  in  this  record  as  to  whether  any 
attempt  was  made  on  behalf  of  appellant  to  exercise  that 
right  or  to  make  any  effort  to  deepen  or  widen  the  channel 
of  the  Illinois  river,  unless  the  same  could  be  inferred  from 
the  testimony  of  Wisner,  who  testified  that  the  construction 
of  the  channel  had  proceeded  only  as  far  as  the  city  of  Jo- 
liet,  except  that  the  dam  at  Kampville  had  been  lowered, 
nor  is  there  any  proof  that  the  situation  would  have  been 
different  had  that  been  done.    While  this  instruction  should 
not  have  been  given,  we  do  not  deem  it  so  prejudicial  as 
to  warrant  a  reversal  of  the  judgment. 

The  refusal  of  two  instructions  asked  on  behalf  of  ap- 
pellant is  also  complained  of.  It  is  sufficient,  in  answer 
to  appellant's  contention  in  this  regard,  to  say  that  the  sub- 
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stance  of  those  two  instructions  was  contained  in  others 
given  in  the  series,  and  for  that  reason  they  were  properly 
refused. 

Appellant  finally  contends  that  the  court  improperly 
assessed  attorneys'  fees  in  this  case,  and  in  support  of  this 
contention  says  that  if  the  measure  of  damages  is  as  held 
by  the  court  then  this  is  not  an  action  to  recover  damages 
to  real  estate,  and  the  court  was  not  warranted,  under  sec- 
tion 19  of  the  act  of  1889,  ^^  assessing  attorneys'  fees. 
Section  19  provides  that  every  sanitary  district  shall  be 
liable  for  all  damages  to  real  estate,  within  or  without  the 
district,  which  shall  be  overflowed  or  otherwise  damaged 
by  reason  of  the  construction,  enlargement  or  use  of  any 
channel,  ditch,  drain,  outlet  or  other  improvement  under 
the  provisions  of  the  act,  and  that  in  case  judgment  is  ren- 
dered against  the  district  for  damages,  the  plaintiff  shall 
also  recover  his  reasonable  attorneys'  fees  to  be  taxed  as 
costs  in  the  suit.  This  is  clearly  a  case  coming  within  the 
provisions  of  section  19,  and  appellee's  attorneys'  fees  were 
properly  taxed.  No  objection  is  made  to  the  amount  of 
the  fees,  the  contention  being,  simply,  that  the  court  had 
no  power  to  assess  fees  at  all. 

There  being  no  reversible  error  in  the  record  the  judg- 
ment of  the  superior  court  is  affirmed. 

Judgment  oMrmed. 

Hand,  J.,  Carter,  C.  J.  and  Cartwright,  J.,  dissent- 
ing: 

We  are  of  the  opinion  under  the  averments  of  the  dec- 
laration the  main  channel  of  the  sanitary  district  is  a  per- 
manent improvement  and  that  the  Statute  of  Limitations 
commenced  to  run  from  the  date  the  water  was  turned  into 
the  said  channel,  and  that  the  court  erred  in  sustaining  a 
demurrer  to  the  plea  setting  up  the  five  year  Statute  of 
Limitations.  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
Loeb,  118  111.  203;  Suehr  v.  Sanitary  District,  242  id.  496; 
Miller  v.  Sanitary  District,  242  id.  321. 
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Nels  O.  HultbErg  et  al.  Defendants  in  Error,  vs.  Peter 
H.  Anderson  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  2i,  ipii — Rehearing  denied  Feb,  j,  igi2, 

1.  Constitutional  law — a  party  is  not  only  entitled  to  notice 
but  also  to  a  hearing.  Under  the  due  process  of  law  provision  of 
the  constitution  a  party  is  not  only  entitled  to  notice  of  a  proceed- 
ing against  him  but  is  also  entitled  to  be  heard  in  his  defense. 

2.  Judgments  and  decrees — when  judgment  is  merely  the  ar- 
bitrary edict  of  the  judge.  A  judgment  pronounced  without  any 
judicial  determination  of  the  facts  which  alone  can  support  such 
a  judgment  is  merely  the  arbitrary  edict  of  the  judge,  and  is  as 
much  wanting  in  due  process  of  law  as  though  the  party  against 
whom  it  was  rendered  had  not  been  served  with  legal  process. 

3.  Same — what  is  not  a  denial  of  due  process  of  law.  The 
fact  that  the  Supreme  Court,  in  affirming  a  decree  entering  judg- 
ment on  an  arbitrator's  award  and  dismissing  cross-bills  to  impeach 
the  award,  disposed  of  the  contentions  against  the  validity  of  the 
award  upon  the  ground  that  they  presented  questions  upon  which 
the  parties  were,  foreclosed  by  their  agreement  to  arbitrate,  does 
not  amount  to  a  denial  of  a  hearing  upon  such  matters,  such  as 
would  render  the  original  decree  void  under  the  due  process  of 
law  provision  of  the  constitution. 

4.  Equity — when  cross-bill  cannot  be  sustained  as  a  bill  of  re- 
view for  newly  discovered  evidence.  A  cross-bill  in  a  creditor's 
bill  proceeding  cannot  be  sustained  as  a  bill  of  review  for  newly 
discovered  evidence  where  the  cross-bill  is  not  sworn  to,  and  there 
is  no  affidavit  filed  with  the  bill,  or  any  other  showing  made,  that 
the  cross-complainants  hj^ve  any  new  evidence  to  present,  the  only 
claim  being  that  the  matter  of  accounting  was  not  fully  gone  into 
in  the  original  suit. 

5.  Same — when  bill  of  review  for  error  apparent  on  face  of 
record  cannot  be  maintained.  A  cross-bill  in  a  creditor's  bill  pro- 
ceeding cannot  be  sustained  as  a  bill  of  review  for  errors  apparent 
on  the  face  of  the  record  of  the  original  proceeding,  where  such 
record  has  already  been  reviewed  and  the  decree  affirmed  by  an 
appellate  tribunal. 

6.  Same — when  court  will  not  inquire  whether  former  decree 
was  just  and  equitable.  Where  a  bill  is  filed  to  carry  into  execu- 
tion a  former  decree  which  is  incomplete  or  defective  to  such  an 
extent  that  it  cannot  be  executed  without  a  further  decree  curing 
the  defect  and  making  it  complete,  the  court  will  inquire  whether 
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the  former  decree  is  just  and  equitable;  but  this  rule  has  no  ap- 
plication to  decrees  that  are  complete  and  free  from  any  inherent 
defect  which  prevents  their  execution. 

7.  Same — court  ivill  not  open  issues  upon  filing  a  creditor's  bill 
to  remove  fraudulent  conveyances.  Upon  the  filing  of  a  creditor's 
bill  to  set  aside  an  alleged  fraudulent  conveyance  and  subject  the 
property  to  the  payment  of  a  decree  which  is  complete  and  final, 
the  court  will  not  open  up  the  issues  which  were  tried  in  the  orig- 
inal proceeding  and  re-try  them. 

Hand  and  Cartwright,  JJ.,  dissenting? 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding. 

Chytraus,  Healy  &  Frost,  for  plaintiffs  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  and  Harris  F. 
Williams,  (N.  Soderberg,  of  counsel,)  for  defendants  in 
error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

On  July  I,  1904,  Nels  O.  Hultberg  and  the  Swedish 
Evangelical  Mission  Covenant  of  America  (hereinafter 
called  the  Covenant  for  convenience)  filed  their  joint  cred- 
itor's bill  in  the  circuit  court  of  Cook  county  against  Peter 
H.  Anderson,  his  wife,  Frideborg  A.  Anderson,  Claes  W. 
Johnson,  Adolph  Bernard,  the  White  Star  Mining  Com- 
pany, the  Chamber  of  Commerce  Safety  Vault  Company, 
the  State  Bank  of  Chicago,  the  Brazilian  Diamond,  Gold 
and  Developing  Company  and  the  Chicago  Title  and  Trust 
Company,  for  the  purpose  of  reaching  certain  property 
which  complainants  claim  should  be  applied  toward  the 
payment  of  a  decree  previously  entered  by  the  circuit  court 
of  Cook  county  against  Peter  H.  Anderson.  The  defend- 
ants to  the  bill  other  than  Peter  H.  Anderson  were  made 
parties  defendant,  for  the  reason  that  they  had,  or  were 
supposed  to  have,  in  their  possession  or  control  certain 
property,  money  or  other  assets  in  which  the  said  Ander- 
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son  was  alleged  to  have  some  title  or  interest  held  or  con- 
trolled by  said  defendants  for  said  Anderson  in  trust,  re- 
sulting from  fraudulent  conveyances  or  dispositions  made 
by  said  Anderson  which  ought  in  equity  to  be  set  aside  and 
canceled  and  said  property  subjected  to  the  payment  of 
complainants'  debt.  The  only  relief  prayed  for  in  the  orig- 
inal bill  was  the  cancellation  of  certain  alleged  fraudulent 
conveyances  made  by  Anderson  and  for  a  decree  subject- 
ing the  property  to  the  payment  of  the  decree  against  said 
Anderson.  The  cause  was  continued  from  term  to  term 
of  the  circuit  court,  during  which  time  numerous  unim- 
portant orders  were  made,  until  February  i8,  1908,  when 
Peter  H.  Anderson  and  the  mining  company  filed  their  an- 
swer and  obtained  an  order  granting  them  leave  to  file  a 
cross-bill,  which  was  filed  on  February  21,  1908.  The  an- 
swer of  Anderson  and  the  mining  company  and  their  cross- 
bill contain  substantially  the  same  allegations.  Hultberg 
and  the  Covenant  made  a  motion  to  strike  the  cross-bill 
from  the  files,  which  motion  was  by  the  court  referred  to 
a  master  in  chancery,  who  reported  recommending  that  the 
cross-bill  be  stricken.  This  motion  was  afterwards  sus- 
tained by.  the  court,  and  the  cross-bill,  in  which  Claes  W. 
Johnson  was  joined  as  complainant,  was  dismissed.  To 
reverse  this  order  striking  their  cross-bill  from  the  files,  the 
mining  company,  Anderson  and  Johnson  have  sued  out  the 
present  writ  of  error. 

The  suit  at  bar  grows  out  of  a  controversy  that  has  been 
going  on  between  Anderson  on  the  one  hand  and  Hultberg 
and  the  Covenant  on  the  other  for  a  number  of  years.  In 
order  to  understand  the  questions  that  are  here  involved  it 
will  be  necessary  to  state,  in  a  general  way,  the  previous 
history  of  the  controversy  between  the  parties. 

In  the  summer  of  1897  Peter  H.  Anderson  was  sent 
out  from  Chicago  as  a  missionary  by  the  Covenant  to  do 
christian  mission  work  among  the  natives  of  Alaska,  His 
mission  was  located  at  Chinik,  where  he  arrived  to  enter 
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upon  his  work  late  in  the  summer  of  1897.  In  the  sum- 
mer of  1898  prospecting  parties  sent  out  from  Chinik  dis- 
covered gold  in  paying  quantities  on  Anvil  creek.  Numer- 
ous claims  were  staked  out  and  development  work  followed. 
Among  other  claims  that  were  staked  on  Anvil  creek  was 
No.  9  Above,  the  legal  title  to  which  was  conveyed  to  An- 
derson in  pursuance  to  previous  arrangement  made  with 
the  party  who  staked  out  the  claim.  No.  9  Above  was 
worked  by  Anderson  and  considerable  quantities  of  gold 
were  taken  out  by  him  until  1902,  when  he  orgfanized  the 
White  Star  Mining  Company  of  California,  with  a  capital 
stock  of  500,000  shares,  all  of  which  were  owned  by  An- 
derson except  three  shares.  During  the  year  1902  No.  9 
Above  was  worked  by  Johnson  under  the  name  of  the  cor- 
poration which  Anderson  had  organized.  The  net  profits 
of  the  mine  for  that  year  were  approximately  $80,000. 
Early  in  the  year  1903  Anderson  transferred  all  of  the 
stock  in  the  White  Star  Mining  Company  of  California  to 
Claes  W.  Johnson  for  a  stated  consideration  of  $100,000. 
In  May,  1903,  Johnson  organized  the  White  Star  Mining ' 
Company  of  Illinois,  with  a  capital  stock  of  $25,000,  to 
which  last  named  company  he  caused  the  mining  claim 
No.  9  Above  to  be  conveyed  by  the  California  company. 
During  the  year  1903  the  White  Star  Mining  Company 
of  Illinois  operated  the  claim  at  a  net  profit  of  $75,000. 
After  No.  9  Above  became  known  as  a  valuable  property 
the  Covenant  set  up  a  claim  to  the  equitable  ownership  of 
said  claim,  basing  its  right  on  two  grounds:  (i)  That 
Anderson  having  been  sent  out  by  the  Covenant,  it  was 
entitled  in  equity  to  any  property  he  might  acquire  or  prof^ 
its  which  he  might  make  in  connection  with  his  missionary 
work;  (2)  that  said  No.  9  Above  was,  in  fact,  staked  out 
and  the  title  thereto  taken  by  Anderson  in  trust  for  the 
Covenant.  These  claims  put  forward  by  the  Covenant 
constitute  the  foundation  of  the  present  as  well  as  of  all 
previous  controversies  between  the  parties.     In  1903  the 
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Covenant  assigned  its  claim,  both  to  the  mining  property 
and  to  the  proceeds  that  had  been  taken  therefrom,  to 
Nels  O.  Hultberg.     On  August  12,  1903,  Hultberg,  John- 
son, Anderson  and  the  White  Star  Mining  Company  of 
Illinois  entered  into  an  arbitration  ag;reement  to  submit  all 
matters  in  controversy  between  them  respecting  the  title 
to  the  mining  property,  and  the  produce  thereof,  to  the 
decision  of  three  arbitrators  to  be  selected  as  provided  in 
said  agreement.    David  F.  Lane  of  California  and  Abram 
M.  Pence  of  Chicago  were  selected  by  the  parties  as  two 
of  the  arbitrators,  and  they  chose  Hiram  T.  Gilbert  of 
Chicago  as  the  third.     After  hearing  the  cause,  on  April 
13,  1904,  the  arbitrators  Gilbert  and  Lane  made  an  award 
finding  that  Hultberg  was  the  owner  of  claim  No.  9  Above 
and  entitled  to  a  conveyance  thereof  and  that  Anderson  had 
received  $232,200  net  proceeds  from  said  mine,  and  or- 
dered him  to  immediately  pay  that  sum  to  Hultberg.    The 
award  also  found  that  Johnson  and  the  White  Star  Mining 
Company  of  Illinois  were  indebted  to  Hultberg  in  the  sum 
of  $26,000,  less  some  small  deductions,  which  they  w^re 
ordered  to  pay  to  him.    Johnson  and  the  White  Star  Min- 
ing Company  of  Illinois  paid  the  amount  of  the  award 
against  them  but  did  not  convey  the  title  of  the  mine  to 
Hultberg.     Soon  after  the  making  of  the  award  Hultberg 
fijed  a  bill  in  the  circuit  court  of  Cook  county  for  the  pur- 
pose of  having  judgment  entered  upon  the  award,  as  pro- 
vided in  the  statute.     The  White  Star  Mining  Company 
filed  a  bill  in  the  superior  court  of  Cook  county  for  the 
purpose  of  having  the  award  of  the  arbitrators  set  aside 
and  to  have  the  title  to  the  mining  property  established  as 
against  the  claim  of  Hultberg  and  the  Covenant,  and  for 
an  injunction  and  other  relief.    This  bill  was  amended  and 
by  agreement  of  parties  transferred  to  the  circuit  court,  to 
be  heard  in  connection  with  the  suit  of  Hultberg  to  carry 
the  award  into  execution.     Johnson  and  Anderson  filed 
cross-bills  attacking  the  award  on  substantially  the  same 
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grounds  as  those  upon  which  the  bill  of  the  JWhite  Star 
Mining  Company  was  predicated.  Upon  a  final  hearing 
in  open  court  a  decree  was  entered  in  the  consolidated 
cause  dismissing  the  original  and  the  amended  bill  of  the 
White  Star  Mining  Company  and  the  cross-bills  of  John- 
son and  Anderson  and  granting  the  relief  prayed  in  the 
bill  of  Hultberg.  The  decree  found  that  Peter  H.  An- 
derson was  indebted  to  Hultberg  in  the  sum  of  $232,200, 
with  interest  at  the  rate  of  five  per  cent  from  the  date  of 
the  awar^l,  and  ordered  him  to  forthwith  pay  the  same, 
and  in  default  directed  that  execution  should  issue  upon 
said  decree.  There  was  also  a  decree  against  the  White 
Star  Mining  Company  and  Johnson  in  accordance  with  the 
award  of  the  arbitrators.  From  this  decree  the  White  Star 
Mining  Company  prosecuted  an  appeal  to  this  court  and 
errors  were  assigned  by  both  Anderson  and  Johnson.  Up- 
on a  consideration  of  said  appeal  by  this  court  the  decree 
of  the  circuit  court  was  in  all  respects  affirmed.  See  White 
Star  Mining  Co.  v.  Hultberg,  220  111.  578,  where  all  of 
the  facts  in  connection  with  this  entire  controversy  as  the 
same  appeared  in  the  record  then  before  this  court  are 
stated  with  great  particularity  and  detail.  By  reference  to 
page  595  of  the  majority  opinion  in  that  case  it  will  be 
seen  that  the  grounds  upon  which  the  award  of  the  arbi- 
trators was  attacked  are  stated  as  follows : 

"(i)  The  submission  agreement  was  special,  and  the 
arbitrators  were  bound  to  decide  the  controversy  on  legal 
and  competent  evidence  only,  and  according  to  law,  which 
they  failed  to  do;  (2)  at  the  date  of  the  submission  the 
claim  for  the  proceeds  of  the  mine  prior  to  June  17,  1905, 
contended  for,  was  held  and  controlled  by  the  Covenant, 
which  had  not  signed  and  was  not  a  party  to  the  submis- 
sion, and  such  claim  was  not  acquired  by  Hultberg  imtil 
September  8,  1903,  nearly  a  month  after  the  submission, 
and  the  award,  including  such  proceeds,  is  void;  (3)  An- 
derson was  deprived  of  such  an  accounting  as  under  the 
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contract  and  in  fairness  and  justice  he  was  entitled  to,  and 
for  this  reason  the  award  is  vitiated;  (4)  the  award  is 
void  and  should  be  set  aside  because  the  arbitrators  made 
a  gross  mistake,  and  were  guilty  of  such  misconduct  as 
amounted,  in  law,  to  a  fraud,  in  awarding  against  Ander- 
son the  sum  of  $80,000,  being  the  proceeds  of  the  mine  in 
1902,  when  it  was  the  property  of  the  White  Star  Min- 
ing Company  of  California;  (5)  the  arbitrators  made  a 
mistake  of  law  in  disregarding  the  settlement  between  the 
Covenant  and  Anderson  and  the  written  release  executed 
by  the  Covenant  to  Anderson;  (6)  the  bill  to  enforce  the 
award  is  a  bill  for  the  specific  performance  of  a  contract, 
and  the  relief  thereunder  should  not  be  granted  for  the 
reason  that  the  award  is  inequitable  and  unjust;  (7)  there 
was  a  mistake  made  by  the  arbitrators  as  to  the  question 
of  the  existence  of  a  trust ;  that  Hultberg  is  estopped ;  and 
the  award  is  in  violation  of  the  United  States  constitution, 
depriving  the  parties  of  their  property  without  due  process 
of  law;  also  that  the  circuit  court  erred  in  disposing  of 
the  $6813.75  on  deposit  with  the  trust  company." 

As  already  indicated,  the  original  bill  in  the  case  now 
before  the  court  is  a  creditor's  bill  for  the  purpose  of  re- 
moving alleged  fraudulent  conveyances  and  subjecting  cer- 
tain property  to  the  payment  of  the  decree  for  $232,200 
against  Anderson  and  for  no  other  purpose.  The  cross- 
bill filed  by  Anderson  and  others  is  filed  for  the  purpose 
of  having  the  decree  against  Anderson  set  aside  and  an- 
nulled and  all  further  proceedings  for  the  purpose  of  en- 
forcing said  decree  perpetually  enjoined.  The  plaintiffs  in 
error  base  the  right  to  maintain  such  cross-bill  upon  the 
following  propositions :  ( i )  The  original  decree  should  be 
impeached  and  set  aside  for  the  reason  that  in  its  rendition, 
under  the  circumstances  stated,  the  plaintiffs  in  error  were 
deprived  of  constitutional  rights  under  both  the  State  and 
Federal  constitutions;  (2)  the  cross-bill  is  a  bill  to  im- 
peach the  original  decree  for  unjustness  and  inequity,  and 
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as  such  is  germane  to  the  creditor's  bill  and  should  for  that 
reason  be  entertained  and  heard;  (3)  the  cross-bill  is 
maintainable  as  a  bill  of  review  for  newly  discovered  evi- 
dence; (4)  it  should  be  entertained  as  a  bill  of  review 
for  error  apparent  upon  the  face  of  the  record.  These 
several  propositions  will  be  considered  in  the  order  above 
stated. 

First — Plaintiffs  in  error  contend  that  the  decree  of  the 
circuit  court  of  Cook  county  is  void  and  may  be  impeached 
by  a  bill  in  equity  because  such  decree  is  wanting  in  due 
process  of  law.  Much  argument  is  presented  by  plaintiffs 
in  error  intended  to  establish  the  proposition  that  a  judg- 
ment of  a  State  court  may  be  void  and  subject  to  attack 
for  want  of  due  process  of  law  in  the  proceedings  wherein 
the  judgment  was  rendered.  We  entertain  no  doubt  what- 
ever of  the  soimdness  of  this  general  proposition.  The 
case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  is  a  case  illustrat- 
ing the  application  of  this  principle.  There  the  State  court 
of  Oregon  rendered  a  personal  judgment  against  a  defend- 
ant upon  constructive  service  made  in  accordance  with  a 
local  statute.  The  validity  of  this  judgment  was  brought 
into  question  in  the  circuit  court  of  the  United  States  for 
the  district  of  Oregon,  and  it  was  held  that  a  personal 
judgment  rendered  by  a  State  court  upon  a  money  demand 
against  a  non-resident  of  the  State  who  was  served  by 
publication  of  summons  but  upon  whom  no  personal  ser- 
vice of  process  within  the  State  was  made  and  who  did  not 
appear  was  wanting  in  due  process  of  law  and  that  no  title 
passed  to  property  sold  under  execution  upon  such  judg- 
ment. This  rule  need  not  be  further  discussed  since  it 
can  have  no  application  to  the  present  case  for  the  reason 
that  there  was  complete  jurisdiction  over  the  person  of 
Anderson  in  the  proceeding  complained  of.  Plaintiffs  in 
error  do  not  contend  that  there  was  a  want  of  jurisdiction 
of  the  person  of  Anderson  in  the  proceeding  wherein  he 
was  adjudged  to  pay  $232,200  to  Hultberg,  but  their  con- 
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tention  is  that  there  is  another  class  of  judgments  which 
may  be  wanting  in  due  process  pf  law  notwithstanding  the 
court  rendering  such  judgment  has  complete  jurisdiction 
both  of  the  subject  matter  and  of  the  person  of  the  par- 
ties concerned,  and  that  the  case  at  bar  belongs  to  that  class. 
Under  the  due  process  clause  of  the  constitution  a  party 
is  not  only  entitled  to  notice  of  the  proceeding  against  him 
but  he  is  also  entitled  to  be  heard  in  his  defense.  Of  what 
avail  is  it  to  summon  a  party  into  court  if  after  he  appears 
the  court  arbitrarily  refuses  to  hear  him?  A  judgment 
pronounced  without  any  judicial  determination  of  the  facts 
which  alone  can  support  such  judgment  is  merely  the  arbi- 
trary edict  of  the  judge,  and  is  as  much  wanting  in  due 
process  of  law  as  though  the  party  against  whom  it  is  en- 
tered had  received  no  legal  summons.  Chicago,  Burling- 
ton and  Quincy  Railroad  Co,  v.  City  of  Chicago,  i66  U.  S. 
226;   Fayerweather  v.  Rich,  195  id.  276. 

Conceding,  as  we  do,  the  legal  premises  upon  which  the 
first  contention  of  plaintiffs  in  error  rests,  we  are  still  un- 
able to  see  how  it  is  possible  to  apply  it  to  the  situation 
presented  by  this  record.  In  the  original  proceeding  now 
being  attacked  plaintiffs  in  error  made  certain  contentions, 
which  we  have  set  out  above,  as  reasons  why  the  award  of 
the  arbitrators  should  be  impeached  and  set  aside.  Those 
several  contentions  were  disposed  of  by  this  court  mainly 
upon  the  ground  that  they  presented  questions  upon  which 
the  parties  were  foreclosed  by  the  agreement  to  arbitrate. 
Plaintiffs  in  error  contend  that  because  this  court  differed 
from  them  as  to  the  grounds  upon  which  the  award  of 
the  arbitrators  could  be  attacked  and  disposed  of  their  con- 
tentions upon  the  ground  that  those  contentions  were  set- 
tled by  the  award  and  arbitration  agreeement,  they  have 
been  deprived  of  their  constitutional  rights  to  have  a  hear- 
ing upon  those  matters.  To  this  we  cannot  assent.  In  the 
original  proceeding  the  court  did  not  arbitrarily  refuse  to 
hear  and  consider  plaintiffs  in  error's  several  contentions 
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but  they  were  all  duly  considered  and  disposed  of  by  the 
court.  If  the  position  of  plaintiffs  in  error  were  sustained 
and  the  due  process  clause  of  the  constitution  were  held  to 
apply  to  situations  such  as  we  have  here,  every  pleading, 
whether  of  plaintiff  or  defendant,  which  was  erroneously 
adjudged  insufficient,  would  render  any  judgment  pro- 
nounced .in  pursuance  thereof  void  and  open  to  attack,  col- 
laterally or  otherwise.  Such  a  rule  would  be  in  a  large 
measure  destructive  of  our  judicial  system  by  making  such 
judgments  absolutely  void  when  heretofore  they  have  been 
regarded  as  voidable,  only,  and  subject  to  reversal  in  a 
direct  proceeding  for  that  purpose.  Reduced  to  its  last 
analysis,  plaintiffs  in  error's  contention  on  this  point  is 
simply  a  novel  and  skillful  attempt  to  obtain  a  rehearing 
upon  questions  that  havie  long  since  passed  out  of  the  ju- 
risdiction of  the  courts. 

Second — Raintiffs  in  error  next  contend  that  the  origi- 
nal decree  was  unjust  and  inequitable,  and  that,  since  de- 
fendants in  error  have  found  it  necessary  to  come  into  a 
court  of  equity  by  their  creditor's  bill,  the  court  should 
entertain  a  cross-bill  for  the  purpose  of  re-examining  the 
basis  upon  which  the  original  decree  rests,  and  if  it  be 
found,  upon  such  reconsideration,  that  the  decree  is  unjust 
and  inequitable  for  any  reason,  a  court  of  equity  will  with- 
hold its  aid  and  enjoin  any  further  attempt  to  enforce  such 
decree.  Upon  this  proposition  plaintiffs  in  error  submit 
elaborate  arguments  and  cite  a  great  many  authorities,  both 
in  this  State  and  elsewhere.  While  we  have  examined  all 
of  the  authorities  to  which  reference  is  made  that  were 
accessible  to  us,  we  do  not  deem  it  necessary  to  go  beyond 
a  few  decisions  of  this  court  to  determine  this  question. 
The  rule  is  established  by  the  decisions  of  this  court  and 
elsewhere,  that  when  a  bill  is  filed  to  carry  into  execution 
a  former  decree  that  is  incomplete  or  defective  to  such  an 
extent  that  it  cannot  be  executed  without  a  further  decree 
curing  the  defect  and  making  it  complete,  the  court  may. 
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and  will,  inquire  whether  the  decree  is  just  and  equitable. 
But  this  rule  has  no  application  to  decrees  that  are  com- 
plete and  perfect  and  free  from  any  inherent  defect  which 
prevents  their  execution.  Thus,  in  Wadhams  v.  Gay,  73 
111.  415,  this  court,  on  page  430,  quoted  approvingly  the 
following  language  from  2  Daniells  on  Chancery  Prac- 
tice, 1 614:  "It  is  laid  down  that  although  where  a  decree 
is  capable  of  being  executed  by  the  ordinary  process  and 
forms  of  the  court,  whatever  the  iniquity  of  the  decree 
may  be,  yet  till  it  is  reversed  the  court  is  bound  to  assist 
it  with  the  utmost  process  the  course  of  the  court  will  bear. 
But  where  the  common  process  of  the  court  will  not  serve 
and  things  come  to  be  in  such  a  state  and  condition,  after 
a  decree  made,  that  it  requires  an  original  bill,  and  a  sec- 
ond decree  upon  that,  before  the  first  decree  can  be  exe- 
cuted, if  the  first  decree  is  unjust,  then  this  court  desires 
to  be  excused  in  making  it  its  own  act  and  to  build  upon 
such  foundation  and  charging  its  own  conscience  with  pro- 
moting an  apparent  injustice ;  and  this  obliges  the  court  to 
examine  the  grounds  of  the  first  decree  before  it  makes  the 
same  decree  again."  The  doctrine  of  this  case  has  never 
been  departed  from  or  extended  by  this  court  but  has  been 
several  times  re-affirmed.  {Jenkins  v.  International  Bank, 
III  111.  462;  Pestel  V.  Primm,  109  id.  353;  Lancaster  v. 
Snow,  184  id.  534.)  The  decree  here  sought  to  be  im- 
peached was  a  complete  and  perfect  decree.  It  adjudged 
Anderson  to  be  indebted  to  Hultberg  in  the  sum  of 
$232,200  and  ordered  him  to  pay  the  same  forthwith  and 
awarded  execution.  Its  completeness  and  finality  are  shown 
by  the  fact  that  this  court  entertained  an  appeal  therefrom 
and  affirmed  the  same.  The  necessity  for  filing  the  cred- 
itor's bill  does  not  arise  out  of  any  defect  in  the  decree, 
but  out  of  alleged  acts  of  Anderson  in  fraudulently  trans- 
ferring his  property  to  hinder  and  delay  his  creditors.  The 
creditor's  bill  is  an  original  proceeding  based  on  the  al- 
leged fraudulent  conveyances  of  Anderson.     No  case  has 
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been  cited,  and  we  have  been  unable  to  find  any,  where, 
upon  the  filing  of  a  creditor's  bill  to  set  aside  fraudulent 
conveyances  subjecting  property  to  the  payment  of  a  de- 
cree or  judgment,  the  court  will  again  open  up  the  issues 
that  were  determined  in  the  original  proceeding  and  re-try 
them.  If  such  were  the  rule  a  judgment  debtor  could  al- 
ways obtain  a  rehearing  by  making  a  conveyance  of  his 
property  after  the  judgment,  so  as  to  compel  the  creditor 
to  file  a  bill  in  equity  to  set  aside  such  conveyance.  Thus 
by  his  own  wrongful  act  the  debtor  would  secure  rights  to 
which  he  would  not  otherwise  be  entitled.  This  question 
is  not  only  clear  upon  reason  but  is  well  settled  by  au- 
thority. Newman  v.  Willitts,  60  111.  519;  Mattingly  v. 
Nye,  75  U.  S.  370;  Sawyer  v.  Moyer,  109  111.  461. 

Third — ^The  cross-bill  cannot  be  sustained  as  a  bill  of 
review  for  newly  discovered  evidence,  since  therfe  is  no 
showing,  by  affidavit  or  otherwise,  that  plaintiffs  in  error 
have  any  newly  discovered  evidence  to  present.  The  claim 
in  this  record  is,  that  in  the  matter  of  accounting  for  the 
profits  realized  from  working  the  mine  the  evidence  was 
not  fully  gone  into.  There  is  no  affidavit  filed  with  the 
bill  and  the  bill  itself  is  not  sworn  to.  There  is  no  at- 
tempt to  comply  wuth  the  law  governing  bills  of  review  for 
newly  discovered  evidence.  Richer  v.  Pile,  100  U.  S.  104; 
Schaefer  v.  Wunderle,  154  111.  577. 

Fourth — Lastly,  plaintiffs  in  error  contend  that  the 
cross^bill  should  be  sustained  as  a  bill  for  review  for  er- 
ror apparent  upon  the  face  of  the  decree.  A  conclusive 
answer  to  this  contention  is,  that  a  bill  of  review  for  error 
apparent  upon  the  face  of  the  record  cannot  be  maintained 
when  the  record  sought  to  be  reviewed  has  already  been 
reviewed  and  the  decree  affirmed  by  an  appellate  tribunal. 
(Southard  v.  Russell,  16  How.  547;  Putnam  v.  Clark,  35 
N.  J.  Eq.  145;  Kingsbury  v.  Buckner,  134  U.  S.  650; 
Schaefer  v.  Wunderle,  supra.)  In  the  Wunderle  case,  on 
page   583,  this  court  said:     "A  distinction,  however,  is 
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drawn  between  a  bill  of  review  for  error  apparent  upon 
the  face  of  the  decree  and  one  based  on  newly  discovered 
evidence.  The  former  cannot  be  filed  after  the  decree  has 
been  passed  upon  by  the  appellate  tribunal.'*  The  decree 
here  sought  to  be  attacked,  as  we  have  already  seen,  was 
reviewed  and  affirmed  by  this  court.  White  Star  Mining 
Co.  V.  Hultberg,  supra. 

There  was  no  error  in  the  order  of  the  court  striking 
the  cross-bill  from  the  files,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 

Hand  and  Cartwright,  JJ.,  dissenting: 
We  do  not  agree  to  the  second  paragraph  of  the  major- 
ity opinion.  Plaintiffs  in  error  have  never,  as  yet,  had  a 
hearing  upon  the  merits  of  their  case.  The  original  decree 
upon  which  the  creditor's  bill  filed  in  this  case  is  based  was 
affirmed  in  White  Star  Mining  Co.  v.  Hultberg,  220  111.  578, 
upon  the  sole  ground  that  the  submission  was  a  general 
one  and  that  the  award  which  followed  was  binding  upon 
the  parties,  and  from  the  averments  of  the  cross-bill  filed 
in  this  case  we  are  impressed  with  the  view  that  it  is  shown 
that  the  original  decree  is  inequitable  and  unjust  and  that 
it  ought  not  to  be  enforced  by  a  court  of  equity,  which 
facts  were  admitted  by  the  motion  to  strike  the  cross-bill 
from  the  files.  There  are  numerous  authorities  which  hold 
that  when  a  complainant  is  forced  to  go  into  a  court  of 
equity  by  original  bill  and  obtain  a  second  decree  before  the 
first  decree  can  be  executed,  if  it  is  made  to  appear  in  the 
second  suit  that  the  first  decree  is  inequitable  and  unjust, 
the  court  in  which  the  second  bill  is  filed  will  examine  the 
grounds  upon  which  the  first  decree  rests,  not  for  the  pur- 
pose of  annulling  and  setting  aside  that  decree,  but  for  the 
purpose  of  advising  itself  as  to  the  justice  of  the  decree  be- 
fore it  makes  it  its  own  decree  by  assisting  in  its  execution. 
In  Wadhams  v.  Gay,  73  111.  415,  on  page  430,  it  was  said: 
"There  is  authority  for  the  doctrine  that  the  court  may, 
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on  a  bill  to  carry  a  decree  into  execution,  look  into  the  case 
to  see  if  it  will  make  the  same  decree  a  second  time."  In 
such  a  case,  it  is  said,  "it  is  competent  for  the  court,  in  re- 
spect of  the  special  application,  to  examine  the  decree,  and 
if  it  be  unjust,  to  refuse  enforcement. — ^Adams'  Eq.  416." 
Daniell,  in  2  Daniell's  Chancery  Practice,  1614,  citing 
Lawrence  v.  Berney,  2  Ch.  Rep.  on  this  point  says:  "It 
is  laid  down  that  although  where  a  decree  is  capable  of 
being  executed  by  the  ordinary  process  and  forms  of  the 
court,  whatever  the  iniquity  of  the  decree  may  be,  yet  till 
it  is  reversed  the  court  is  bound  to  assist  it  with  the  utmost 
process  the  course  of  the  coiut  will  bear.  But  where  the 
common  process  of  the  court  will  not  serve  and  things 
come  to  be  in  such  a  state  and  condition,  after  a  decree 
made,  that  it  requires  an  original  bill,  and  a  second  decree 
upon  that,  before  the  first  decree  can  be  executed, — if  the 
first  decree  is  unjust, — ^then  this  court  desires  tp  be  excused 
in  making  it  its  own  act  and  to  build  upon  such  founda- 
tions and  charging  its  own  conscience  with  promoting  an 
apparent  injustice;  and  this  obliges  the  court  to  examine 
the  grounds  of  the  first  decree  before  it  makes  the  same 
decree  again."  And  in  the  earlier  case  of  O'Connel  v.  Mc- 
Namara,  3  Dr.  &  Warren,  411,  Lord  Chancellor  Sugden 
thus  announced  the  rule:  "I  do  not  understand  the  rule 
to  be  that  this  court  is  bound  to  carry  into  execution  an 
erroneous  decree.  On  the  contrary,  I  apprehend  that  when 
a  party  comes  into  this  court  asking  for  the  benefit  of  a 
former  decree,  he  must  be  prepared  to  show,  if  the  case 
requires  it,  that  such  decree  was  right."  And  in  the  late 
case  of  Perry  v.  United  States  School  Furniture  Co.  232 
111.  loi,  which  was  a  creditor's  bill,  this  court  enforced 
the  rule  and  declined  to  assist  in  carrying  into  execution  a 
judgment  at  law  by  reason  of  the  fact  that  the  contract 
which  was  the  basis  of  the  judgment  was  in  violation  of 
the  anti-trust  statute  and  contrary  to  public  policy.  On 
page  109  of  the  opinion  the  court  said :    "There  can  be  no 
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question  that  the  judgment  was  a  valid  and  binding  judg- 
ment against  the  United  States  company,  and  that  as 
against  it  Loughlin  had  a  right  to  pursue  his  remedy  at 
law  to  secure  its  payment  and  satisfaction,  but  a  court  of 
equity  will  not  lend  its  aid  in  the  enforcement  of  claims  or 
rights  which  arise  out  of  contracts  that  are  contrary  to  the 
public  policy  of  the  State."  In  Teel  v.  Dunnihoo,  230  111. 
476,  it  was  held,  upon  an  original  bill  to  carry  into  execu- 
tion a  former  decree,  the  court  will  look  into  the  original 
case  and  see  whether  the  decree  is  equitable  and  just  before 
it  will  decree  its  enforcement;  and  there  are  numerous 
other  cases  which  have  been  decided  by  this  court  where 
the  doctrine  of  the  foregoing  cases  has  been  recognized. 
(Higgins  v.  Curtiss,  82  111.  28;  Pestel  v.  Primm,  109  id. 
353;  Lancaster  v.  Snow,  184  id.  534.)  In  the  last  case, 
on  page  537,  it  was  said :  "Since  the  opinion  was  filed  in 
Wadhams  v.  Gay,  73  111.  415,  the  rule  has  been  in  this 
State  that  where  an  original  bill  is  filed  asking  for  a  decree 
to  carry  a  former  decree  into  execution,  the  court  may  look 
into  the  original  case  and  see  if  the  former  decree  is  equi- 
table and  just,  and  if  it  is  not,  may  refuse  to  enter  a  de- 
cree to  enforce  and  carry  it  out." 

The  foundation  of  the  doctrine  announced  in  the  fore- 
going cases  is,  that  a  court  of  conscience  will  not  lend  its 
assistance  to  the  consummation  of  a  wrong  by  carrying 
into  eflfect  an  inequitable  and  unjust  decree.  This  is  an 
equitable  doctrine  and  does  tlot  apply  to  the  enforcement 
of  judgments  at  law,  although  it  was  applied  to  a  judg- 
ment at  law  in  Perry  v.  United  States  School  Furniture 
Co.  supra,  where  a  question  of  public  policy  was  involved. 
The  cases  cited  in  the  majority  opinion  which  hold  that 
upon  a  creditor's  bill  the  court  will  not  inquire  into  the 
validity  of  the  .judgment  which  forms  the  basis  of  such 
bill  are  not  in  point.  We  are  of  the  opinion  that,  if  the 
facts  averred  in  the  cross-bill  are  established  by  proof, 
while  a  court  of  equity  should  not  enjoin  the  execution  of 
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the  original  decree  it  ought  not  to  enforce  that  decree, 
but  should  leave  the  defendants  in  error  to  enforce  said 
decree  as  best  they  may  by  the  ordinary  processes  of  the 
court. 


David  M.  Swain  &'  Son,  Appellants,  vs.  The  Chicago, 
BURI.INGTON  and  Quincy  Raii^road  Co.  Appellee. 

Opinion  filed  December  21,  igii — Rehearing  denied  Feb.  8,  ipj2. 

1.  Nuisances — obstruction  of  a  navigable  stream  is  a  public 
nuisance.  The  obstruction  of  a  navigable  stream  so  as  to  inter- 
fere with  the  free  enjoyment  of  the  public  easement  therein  is  a 
public  nuisance,  and  any  person  who  erects  or  maintains  such  ob- 
struction may  be  proceeded  against  by  indictment  or  information. 

2.  Same — what  essential  to  enable  a  private  person  to  recover 
damages  from  public  nuisance.  The  gist  of  an  action  by  an  in- 
dividual for  damages  from  a  public  nuisance  is  the  private  injury 
to  him,  and  he  must  allege  and  prove  some  special  damage  differ- 
ent in  kind,  and  not  merely  in  degree  or  extent,  from  the  damages 
sustained  by  the  general  public, 

3.  Same — test  in  determining  whether  individual  sustains  spe- 
cial damage.  The  test  in  determining  whether  the  damage  sus- 
tained by  an  individual  from  a  public  nuisance  is  special  is  whether 
the  injury  complained  of  is  a  violation  of  an  individual  right  of 
the  complaining  party  or  is  merely  a  hindrance  to  him  in  the  en- 
joyment of  a  right  enjoyed  in  common  with  every  other  person. 

4.  Same — when  a  declaration  does  not  show  a  special  injury  to 
plaintiff.  A  declaration  in  an  action  by  a  steamboat  owner  against 
a  railroad  company  for  damages  to  plaintiff's  business  due  to  the 
obstruction  of  a  navigable  river^y  defendant's  bridge,  does  not 
show  a  special  damage  where  it  appears  therefrom  that  the  bridge 
was  constructed  long  before  the  plaintiff  desired  to  navigate  the 
river,  and  it  is  not  shown  that  the  plaintiff  has  any  riparian  rights 
that  are  interfered  with,  or  any  other  right  except  the  right,  pos- 
sessed in  common  with  every  other  person,  to  navigate  the  river. 

Farmer  and  Cooke,  JJ.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  N.  E.  Worthington,  Judge, 
presiding. 
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SucHER,  McNemar  &  Moore,  for  appellants. 

Jack,  Irwin,  Jack  &  Mii.ES,  (Chester  M.  Dawes, 
and  J.  A.  Conneli^  of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

David  M.  Swain  &  Son  filed  a  declaration  in  the  Peoria 
circuit  court  against  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  to  recover  damages  from  the  defendant 
for  maintaining  a  railroad  bridge  across  the  Illinois  river 
at  LaSalle,  alleging  that  said  bridge  was  an  obstruction  to 
the  plaintiffs'  steamboats  which  they  were  operating  be- 
tween Peoria  and  Ottawa  for  the  carriage  of  both  passen- 
gers and  freight,  whereby  the  plaintiffs  were  damaged  in 
the  loss  of  divers  profits  which  they  would  otherwise  have 
made.  To  the  amended  declaration,  which  contained  five 
counts  and  three  additional  counts,  the  defendant  interposed 
demurrers,  both  general  and  special,  which  were  sustained, 
and  the  plaintiffs  having  elected  to  abide  by  their  declara- 
tion, the  court  rendered  judgment  against  them  for  costs. 
This  judgment  was  affirmed  by  the  Appellate  Court  for  the 
Second  District.  The  case  comes  to  this  court  on  a  certifi- 
cate of  importance  given  by  the  judges  of  the  Appellate 
Court. 

The  only  question  involved  is  whether  the  court  erred 
in  sustaining  the  demurrers  to  the  declaration. 

All  of  the  counts  contained  the  following  averments: 
That  on  September  3,  1909,  and  for  more  than  five  years 
prior  thereto,  the  plaintiffs  owned  and  possessed  a  line  of 
steamboats  used  during  all  said  time  to  carry  passengers 
and^  freight  for  hire  on  the  Illinois  river  between  the  city 
of  Peoria  and  various  cities  and  towns  along  said  river,  and 
to  points  on  said  river  beyond  the  city  of  LaSalle  as  far 
as  the  city  of  Ottawa ;  that  said  river,  during  all  said  time, 
was,  as  far  up  said  river  as  the  city  of  Ottawa,  a  navigable 
stream  leading  into  the  Mississippi  river,  and  as  such  a  pub- 
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lie  highway  free  to  the  plaintiffs  to  use  steamboats  thereon 
between  the  cities  of  Peoria  and  Ottawa,  except  for  the  ob- 
struction of  said  river  by  the  defendant;  that  on  Septem- 
ber 3,  1909,  and  for  more  than  five  years  prior  thereto,  the 
defendant  was  possessed  of,  using  and  maintaining  a  cer- 
tain railroad  bridge  across  the  said  river  near  the  city  of 
LaSalle;  that  defendant,  prior  to  September  3,  1904,  was 
notified  that  plaintiffs  were  engaged  in  the  business  afore- 
said, and  that  defendant's  bridge  obstructed  the  free  navi- 
gation of  said  river  and  injured  and  damaged  plaintiffs' 
business  of  carrying  passengers  and  freight  between  Peoria 
and  Ottawa ;  that  it  was  the  duty  of  defendant  to  so  main- 
tain said  bridge  as  not  to  obstruct  the  free  navigation  of 
said  river,  but  the  defendant,  not  regarding  its  duty,  did 
during  all  said  time  unlawfully  maintain  said  bridge  too 
low  above  the  water  of  the  river  to  permit  plaintiffs'  steam- 
boats to  pass  under  said  bridge  to  points  of  destination 
above  and  beyond  said  bridge,  whereby  plaintiffs,  during 
all  said  time,  were  compelled  to  unload  below  said  bridge 
their  passengers  and  freight  destined  to  points  on  the  river 
above  said  bridge,  and  were  compelled  to  expend  large  sums 
of  money  in  unloading  and  transferring  passengers  and 
freight  from  below  said  bridge  to  their  destination  above 
said  bridge  and  in  transporting  passengers  and  freight  from 
points  above  said  bridge  to  below  said  bridge,  and  thereby 
plaintiffs  were  deprived  of  great  gains  and  profits  that  they 
would  otherwise  have  acquired,  and  were  otherwise  injured 
and  damaged  in  and  about  their  business  of  carrying  pas- 
sengers and  freight.  The  fourth  and  fifth  counts  aver  thsti 
for  many  years  prior  to  September,  1904,  the  river  was 
navigable  for  steamboats  from  Peoria  to  Ottawa,  and  that 
notice  was  given  to  the  defendant  frequently  during*the 
time  for  which  damages  are  claimed.  The  three  additional 
counts  aver  that  the  bridge  was  built  in  1887,  and  that  thei 
river  was  before  the  construction  of  the  bridge,  and  stiP 
is,  a  navigable  stream,  and  that  the  bridge  was  unlawfulh 


Digitized  by  LjOOQ  LC 


Feb. '12.]      Swain  &  Son  v,  C,  B.  &  Q.  R.  R.  Co.         625 

built  without  any  draw  and  too  low,  and  that  the  defend- 
ant took  possession  of  and  began  to  use  said  bridge  prior 
to  September  3,  1904.  The  fifth  count  charged  the  defend- 
ant with  a  violation  of  the  statute  by  maintaining  its  bridge 
in  such  a  manner  as  unnecessarily  to  impair  the  usefulness 
of  the  river.  The  second  count  charged  a  violation  of  the 
statute  by  failure  to  restore  the  stream  to  its  former  state. 
The  third  count  charged  a  violation  of  the  statute  by  pre- 
venting the  navigation  of  the  river  during  the  five  years 
next  preceding  the  commencement  of  the  suit.  There  is  no 
averment  in  any  of  the  counts  that  plaintiffs  had  any  estab- 
lished business  on  the  river  and  were  engaged  in  transpor- 
tation above  or  below  the  place  of  the  bridge  at  the  time 
of  its  construction,  nor  is  there  any  averment  in  any  of  the 
counts  that  the  plaintiffs  had  any  riparian  property  rights, 
either  above  or  below  said  bridge,  which  were  interfered 
with  by  its  construction  or  maintenance. 

The  substance  of  the  amended  declaration  is,  that  the 
defendant's  bridge  at  LaSalle  obstructs  the  navigation  of 
the  Illinois  river  by  plaintiffs'  steamboats  and  has  done  so 
for  the  five  years  last  past;  that  the  Illinois  river  is  now, 
and  has  been  during  the  five  years  last  past,  a  navigable 
stream ;  that  the  plaintiffs  desired  to  navigate  the  river  be- 
tween LaSalle  and  Ottawa  with  their  steamboats  and  have 
been  prevented  from  doing  so  by  the  obstruction  complained 
of,  whereby  damages  have  been  sustained  by  the  plaintiffs 
in  the  loss  of  profits  which  might  otherwise  have  been  made 
by  the  use  of  their  steamboats  in  carrying  passengers  and 
freight  to  and  from  points  on  the  Illinois  river  above  the 
bridge. 

In  the  view  we  have  of  this  case  it  will  only  be  neces- 
sary to  consider  one  fatal  defect  in  appellants'  declaration. 

An  obstruction  of  a  navigable  stream  so  as  to  interfere 
with  the  free  enjoyment  of  the  public  easement  therein  is 
a  public  nuisance  both  under  the  common  law  and  the  stat- 
utes of  this  State.     (Gould  on  Waters,  sec.  21;    Crim. 
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Code,  sec.  221.)  Any  person  who  erects  or  maintains  such 
obstruction  may  be  proceeded  against  by  indictment  or  by 
information  filed  by  the  Attorney  General  to  abate  such 
nuisance.  A  public  nuisance  may  also  so  injure  an  indi- 
vidual as  to  justify  him  in  maintaining  an  action.  Where 
the  proceedings  are  instituted  by  a  private  individual  for 
an  injury  from  a  public  nuisance  the  gist  of  his  action  is 
the  private  injury,  and  he  must  allege  and  prove  some  spe- 
cial damage  different  in  kind  from  that  suffered  by  the 
general  public.  {McDonald  v.  English,  85  111.  232;  City 
of  Chicago  v.  Union  Building  Ass'n,  102  id.  379;  City  of 
Bast  St.  Louis  v.  O'Flynn,  119  id.  200;  Smith  v.  McDow- 
ell, 148  id.  51;  Chicago  General  Railway  Co.  v.  Chicago, 
Burlington  and  Quincy  Railrocul  Co.  181  id.  605.)  In  the 
discussion  of  this  rule  counsel  on  both  sides  have  seen  fit 
to  examine  and  cite  a  large  number  of  authorities  from 
England  and  from  the  various  States  of  the  Union.  The 
briefs  are  very  instructive,  and  if  the  question  here  were 
one  of  first  impression  in  this  court  the  discussion  would 
be  very  useful  in  aiding  the  court  to  determine  what  rule 
should  be  followed,  but  since  this  court  has  in  the  cases 
above  cited  settled  the  general  proposition  that  an  individ- 
ual cannot  maintain  an  action  for  an  injury  resulting  from 
a  public  nuisance  without  alleging  and  proving  special  and 
peculiar  damages,  differing  in  kind,  and  not  merely  in  de- 
gree or  extent,  from  those  which  the  general  public  sustain, 
we  have  no  occasion  to  discuss  this  question  in  the  light  of 
authorities  from  other  jurisdictions.  The  rule  of  law  is 
clear  enough,  and  the  only  remaining  question  is  whether 
appellants  have  alleged  such  special  injury  resulting  from 
the  maintenance  of  the  bridge  in  question  as  the  law  re- 
quires. 

It  is  sometimes  a  matter  not  entirely  free  from  difficulty 
to  determine  what  is  and  what  is  not  such  special  injury 
as  will  support  an  action  by  an  individual.  The  true  test 
seems  to  be  whether  the  injury  complained  of  is  the  viola- 
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tion  of  an  individual  right  or  merely  a  hindrance  to  the 
plaintiff  in  the  enjoyment  of  the  public  right.  It  is  com- 
mon usage  to  speak  of  one's  right  to  travel  upon  a  public 
highway  or  of  his  right  to  use  a  navigable  streaifi,  but  it 
seems  to  us  that  it  is  not  quite  accurate  to  call  a  privilege 
which  one  enjoys  in  common  with  every  other  person  a 
personal  right;  but  whether  the  conception  be  expressed, 
as  it  most  commonly  is,  by  calling  it  a  right  or  privilege 
or  liberty, — which  seems  more  nearly  to  express  the  true 
legal  idea, — it  is  certain  that  the  so-called  right  of  every- 
one stands  upon  an  exact  equality.  If  a  trench  be  dug 
across  a  public  street,  every  person  in  the  community  who 
has  occasion  to  use  the  street  will  be  delayed  and  incon- 
venienced. The  loss  of  time  in  going  around  such  obstruc- 
tion would  be  common  to  all  who  used  such  highway.  One 
person  might  be  delayed  only  a  few  seconds,  while  another, 
traveling  by  a  different  mode  of  conveyance,  might  be  de- 
layed much  longer,  and  the  nature  of  the  business  being 
done  might  be  such  that  in  one  case  the  damage  would  be 
nominal  while  in  another  it  might  be  considerable,  but  in 
all  these  cases  the  damages  would  differ  only  in  degree  and 
not  in  kind ;  but  if  another  person,  in  attempting  to  use  the 
highway  in  the  exercise  of  reasonable  care,  falls  into  the 
trench  and  receives  a  personal  injury,  or  if  his  horse  should 
fall  into  the  ditch  and  receive  an  injury,  clearly  an  action 
would  lie  for  the  special  damage  to  his  person  or  his  prop- 
erty. In  the  illustration  which  we  have  given  it  will  be 
noted  that  in  the  case  where  the  injury  was  loss  of  time, 
business  engagements,  and  the  like,  there  is  merely  an  in- 
jury to  the  public  right  to  use  the  street,  while  in  the  sec- 
ond case  the  injury  to  the  person  and  property  is  a  direct 
trespass  upon  the  individual  and  invades  his  personal  and 
individual  rights.  It  will  be  found  upon  a  careful  exami- 
nation of  the  cases  which  sustain  the  right  of  an  individual 
to  maintain  an  action  for  an  injury  from  a  public  nuisance, 
that  there  is  some  special  and  particular  injury  either  to 
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his  personal  property  or  established  business,  and  that  the 
recovery  is  sustained  on  the  ground  that  his  personal  and 
individual  rights,  other  than  his  right  to  use  the  highway, 
have  be«i  invaded. 

The  case  of  Viebahn  v.  Crow  Wing  County  Comrs.  3 
L.  R.  A.  (N.  S.)  1 1 26,  which  is  much  relied  upon  by  ap- 
pellants, is  not  an  exception  to  the  above  rule.  In  that  case 
the  plaintiffs  had  an  established  business  and  were  engaged 
in  operating  a  line  of  steamboats  on  the  Mississippi  river,  a 
navigable  stream,  carrying  passengers  and  freight  for  hire 
and  towing  small  craft  from  point  to  point  on  the  river. 
The  defendant  wrongfully  and  without  authority  of  law 
constructed  a  bridge  over  the  river,  thereby  preventing  the 
plaintiffs  from  continuing  to  prosecute  their  established 
business.  It  was  determined  by  the  Supreme  Court  of 
Minnesota  that  an  action  would  lie  to  redress  the  special 
damage  sustained  by  the  plaintiffs.  The  case  lays  stress  on 
the  fact  that  the  plaintiffs  had  an  established  business.  Re- 
garding such  established  business  as  a  property  right  be- 
longing to  the  plaintiffs,  which  was  injured  by  the  wrong 
of  the  defendant,  the  case  is  no  exception  to  the  general 
rule  requiring  proof  of  a  special,  peculiar  injury,  different 
in  kind  from  that  sustained  by  the  public  at  large. 

The  case  of  Smart  v.  Aroostook  Lumber  Co.  14  L.  R.  A. 
(N.  S.)  1083,  is  a  case  decided  by  the  Supreme  Court  of 
Maine  which  appellants  rely  on.  There  the  plaintiff  owned 
a  summer  residence  built  on  the  bank  of  a  navigable  stream. 
The  defendant  lumber  company  obstructed  the  said  stream 
with  logs,  so  that  the  plaintiff  was  unable  to  use  his  private 
right  of  easement  of  getting  into  and  out  of  his  premises. 
The  case  shows  that  the  stream  was  the  only  means  of  in- 
gress to  and  egress  from  plaintiff's  house,  and  when  that 
was  obstructed  he  suffered  a  special  and  peculiar  injury  in 
the  enjoyment  of  his  property  right  in  his  home.  This  and 
other  like  cases  where  there  was  present  some  circumstance 
of  particular  injury,  differing  in  kind,  and  not  merely  in 
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degree,  from  the  injury  suffered  by  the  public  at  large,  do 
not  help  appellants'  case.  There  is  no  averment  in  appel- 
lants' declaration  of  any  special  and  peculiar  injury  differ- 
ing in  kind  from  that  which  every  person  who  might  seek 
to  navigate  the  Illinois  river  would  suffer.  It  may  be  that 
appellants'  injury  is  greater  than  that  of  other  members  of 
the  public  because  of  the  desire  to  make  more  extensive  use 
of  the  river  than  others.  There  would  be  a  difference  in 
the  amount  of  inconvenience  between  the  man  who  had  one 
boat  and  another  who  owned  a  dozen  boats,  but  the  injury 
would  be  of  the  same  general  character.  It  is  not  the 
amount  of  injury  that  will  sustain  the  individual  action  but 
the  character  of  it.  Appellants  show  by  their  declaration 
that  the  bridge  in  question  was  erected  many  years  before 
they  engaged  in  the  navigation  of  the  Illinois  river.  They 
therefore  have  not  even  the  injury  to  an  established  busi- 
ness to  rest  their  case  upon.  It  is  not  shown  that  they  have 
any  rights  as  riparian  owners,  such  as  existed  in  the  Maine 
case  above  cited.  In  short,  there  is  nothing  shown  by  the 
declaration,  or  any  of  the  counts  thereof,  in  the  nature  of 
a  special,  particular  injury  to  appellants.  It  is  manifest 
from  the  averments  of  the  declaration  that  appellants  are 
seeking  to  recover  damages  because  they  have  been  hindered 
and  delayed  in  the  exercise  of  a  right  or  privilege  of  a 
purely  public  nature,  and  that  there  is  no  element  of  per- 
sonal or  individual  injury  to  a  private  right  shown  by  the 
declaration.  The  declaration  was  therefore  fatally  defective 
and  there  was  no  error  in  sustaining  the  demurrers  thereto. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Farmer  and  Cooke,  JJ.,  dissenting. 
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CoNSTANTiNE  MuEw.ER,  Defendant  in  Error,  vs,  Anna 
M.  PHEI.PS,  Exrx.,  Plaintiff  in  Error. 

Opinion  Hied  December  21,  ipii — Rehearing  denied  Feb,  8,  igi2, 

1.  Nbgugbnc^ — duty  of  a  landlord  with  reference  to  elevator 
used  by  his  tenants.  A  landlord  who  rents  different  parts  of  his 
building  to  various  tenants,  reserving  the  elevator,  halls,  stairways 
or  other  approaches  for  the  common  use  of  his  tenants,  is  under 
an  implied  duty  to  keep  such  places  in  a  reasonably  safe  condition 
and  is  liable  to  persons  lawfully  in  the  building  for  injuries  re- 
sulting from  a  failure  to  perform  such  duty. 

2.  Same — rule  as  to  suMciency  of  a  declaration  after  verdict. 
After  verdict  everything  will  be  presumed  which  by  reasonable  in- 
tendment may  be  inferred  from  the  general  averments  of  a  decla- 
ration, the  suflficiency  of  which  was  not  questioned  by  demurrer. 

3.  Same — doctrine  of  assumed  risk  does  not  apply  where  there 
is  no  contractual  relation.  Where  an  employee  of  a  tenant  in  a 
building  is  injured  as  the  result  of  the  landlord's  alleged  failure  to 
perform  his  duty  to  see  that  the  elevator  used  by  his  tenants  was 
reasonably  safe  the  doctrine  of  assumed  risk  does  not  apply,  as 
there  is  no  contractual  relation  between  the  landlord  and  such 
employee. 

4.  Same — contributory  negligence  is  ordinarily  a  question  for 
the  jury.  The  question  of  contributory  negligence  is  ordinarily 
one  for  the  jury,  and  becomes  one  of  law  for  the  court  only  when 
the  undisputed  evidence  is  so  conclusive  that  it  is  clear  the  injury 
resulted  from  the  negligence  of  the  party  injured  and  could  have 
been  avoided  by  the  use  of  reasonable  care. 

5.  Same — what  cannot  be  said  to  be  contributory  negligence  (W 
a  matter  of  law.  That  the  plaintiff,  desiring  to  use  the  elevator 
on  business  of  his  employer,  raised  the  door  of  the  elevator  shaft 
and  stuck  his  head  in  to  see  where  the  elevator  was  does  not 
amount  to  contributory  negligence  as  a  matter  of  law,  where  the 
evidence  shows  that  such  course,  was  the  only  one  available  to  as- 
certain the  position  of  the  elevator,  which  had  no  regular  opera- 
tor but  was  operated  by  the  tenants  as  they  desired  to  use  it. 

6.  Instructions — when  a  modification  of  an  instruction  is  not 
harmful.  Modifying  an  instruction  for  the  defendant  in  a  per- 
sonal injury  case  by  striking  out  a  sentence  designed  to  advise 
the  jury  that  the  doctrine  of  res  ipsa  loquitur  does  not  apply  is 
not  harmful,  where  other  of  the  defendant's  given  instructions 
clearly  show  that  such  doctrine  could  not  be  invoked. 
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.  Writ  oi^  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Oscar  E.  Heard,  Judge, 
presiding. 

F.  J.  Canty,  and  J.  C.  M.  Cu)w,  for  plaintiff  in  error. 

Ai>i.ER  &  LEderER,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

Defendant  in  error  brought  an  action  on  the  case  in  the 
superior  court  of  Cook  county  for  personal  injuries.  On 
the  trial  the  court  directed  a  verdict  in  favor  of  Henry  Ja- 
cobs, one  of  the  defendants,  and  the  case  proceeded  against 
Erskine  M.  Phelps,  the  other  defendant,  resulting  in  a  ver- 
dict and  judgment  for  $4500  in  favor  of  defendant  in  er- 
ror. The  Appellate  Court  affirmed  the  judgment  on  appeal, 
and  the  case  was  brought  to  this  court  by  petition  for  cer- 
tiorari. Pending  the  appeal  in  the  Appellate  Court  Phelps 
died  and  his  executrix  was  substituted  as  a  party  to  the  suit. 

The  case  was  tried  on  the  first  and  second  counts  of  the 
declaration.  The  first  alleged  that  Phelps,  on  August  17, 
1906,  was  the  owner  of  the  premises  48  and  50  Wabash 
avenue,  in  Chicago ;  that  Henry  Jacobs  conducted  a  restau- 
rant on  the  main  floor  and  employed  defendant  in  error  as 
a  cook;  that  it  was  one  of  Mueller's  duties  to  haul  ma- 
terial to  and  from  the  basement  to  said  restaurant  by  means 
of  an  elevator ;  that  the  defendants  neglected  to  fulfill  their 
duties  in  keeping  the  elevator  shaft  and  appurtenances  in 
good  condition  and  repair,  and  that  by  reason  of  the  de- 
fective condition,  while  plaintiff  was  in  the  exercise  of  due 
care,  he  was  struck  by  the  elevator,  thrown  to  the  ground 
and  injured.  The  second  count  stated  the  same  accident, 
and  alleged  the  negligence  of  the  defendants  to  be  that  they 
failed  to  keep  the  elevator  in  good  condition  and  repair  and 
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provide  sufficient  light  and  appliances  in  said  elevator  and 
shaft.  The  general  issue  was  pleaded.  It  was  stipulated 
that  Phelps,  at  the  time  of  the  accident,  owned  the  prem- 
ises in  question. 

The  evidence  showed  that  the  elevator  was  used  for 
carrying  freight  between  the  five  stories  and  basement  of 
the  building  and  was  used  in  common  by  the  tenants  of  the 
building.  The  private  secretary  of  Phelps  testified  that  it 
was  a  part  of  his  duties  to  inspect  the  building  at  intervals, 
and  on  such  occasions  he  would  examine  the  elevator  to  see 
that  it  was  in  good  running  order.  Defendant  in  error  was 
employed  as  chief  cook  by  Jacobs,  a  tenant,  who  ran  a  res- 
taurant on  the  main  floor.  The  elevator  was  about  seven 
or  eight  feet  square.  The  shaft  where  it  passed  through 
the  kitchen  was  enclosed  in  solid  walls,  having  an  iron  door 
five  or  six  feet  wide,  which  opened  into  it  from  the  kitchen. 
Defendant  in  error  testified  that  on  the  occasion  in  question 
he  desired  to  use  the  elevator  to  go  down  to  the  basement 
to  look  over  some  kitchen  supplies.  He  raised  the  door,  put 
his  head  into  the  shaft  and  called,  "Elevator  there?"  and 
almost  immediately  was  struck  on  the  head  by  the  descend- 
ing elevator,  which  was  in  use  by  one  of  the  other  tenants, 
knocked  to  the  basement  floor  and  his  leg  broken  and  other 
injuries  inflicted,  so  that  he  was  incapacitated  for  several 
months.  There  is  some  evidence  tending  to  show  that  his 
limb  was  injured  permanently.  There  were  liglits  in  the 
kitchen  but  none  in  the  elevator  shaft.  Evidence  on  the 
part  of  defendant  in  error  was  to  the  effect  that  it  was 
almost  "pitch  dark"  on  the  inside  of  the  shaft  and  he  could 
see  nothing.  There  was  evidence  in  behalf  of  plaintiff  in 
error  to  the  effect  that  there  was  sufficient  daylight  in  the 
shaft  so  that  the  elevator  could  be  seen  when  still  at  a  con- 
siderable distance  above  the  floor  without  putting  one's 
head  entirely  into  the  shaft.  There,  was  no  regular  oper- 
ator and  the  employees  of  each  tenant  ran  the  elevator 
when  they  desired  to  use  it.     The  evidence  all  tended  to 
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show  that  to  use  the  elevator  it  was  necessary  to  raise  the 
door  and  look  into  the  shaft  to  find  what  floor  it  was  at 
and  to  ascertain  if  it  was  already  in  use  by  another  tenant. 
The  elevator  was  operated  by  a  rope,  pulled  up  or  down, 
as  desired. 

It  is  first  contended  that  the  declaration  does  not  set  out 
a  cause  of  action  against  the  plaintiff  in  error ;  that  it  does 
not  state  sufficient  facts  from  .which  the  law  will  presume 
a  duty  resting  upon  Phelps,  the  non-performance  of  which 
resulted  in  the  injiuy  complained  of.  The  law  is  settled  in 
this  State  that  a  landlord  who  rents  different  parts  of  his 
building  to  various  tenants,  reserving  the  elevators,  halls, 
stairways  or  other  approaches  for  the  common  use  of  his 
tenants,  is  under  an  implied  duty  to  keep  such  spaces  in  a 
reasonably  safe  condition,  and  is  liable  for  injuries  to  per- 
sons lawfully  in  the  building,  resulting  from  a  failure  to 
perform  that  duty.  {Shoninger  Co.  v.  Mann,  219  111.  242.) 
The  declaration  charged  that  the  elevator  and  the  shaft 
were  permitted  to  remain  in  such  a  defective  condition  as 
to  cause  the  accident;  that  they  were  dark  and  without  suf- 
ficient appliances,  and  therefore  dangerous.  The  sufficiency 
of  the  declaration  is  not  raised  here  by  demurrer.  After 
verdict,  everything  which  by  reasonable  intendment  may  be 
inferred  from  the  general  averments  of  the  declaration  will 
be  presumed.  (O'Rotirke  v.  Sproul,  241  111.  576;  Dia- 
mond Glue  Co,  v.  Wietsychowski,  227  id.  338.)  We  think 
the  declaration  states  sufficient  facts  so  that  after  verdict 
the  law  will  presume  the  duties  resting  upon  plaintiff  in  er- 
ror, the  breach  of  which  caused  the  injury. 

It  is  further  urged  that  there  can  be  no  recovery  here, 
on  account  of  the  contributory  negligence  of  the  defendant 
in  error.  This  question  was  properly  raised  by  peremptory 
instructions.  Counsel  for  plaintiff  in  error  do  not  claim 
th2ft  the  doctrine  of  assumed  risk  applies.  The  argument, 
however,  urged  in  support  of  contributory  negligence  is, 
substantially,  that  defendant  in  error  knew  and  appreciated 
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the  danger  of  usiii|f  the  elevator.  This  is  practically  seek- 
ing to  apply  the  doctrine  of  assumed  risk  under  another 
name.  The  doctrine  of  assumed  risk  cannot  apply  here,  as 
there  was  no  contractual  relation  between  defendant  in  er- 
ror and  plaintiff  in  error.  (Shoninger  Co.  v.  Mann,  supra; 
O'Ronrke  v.  Sproul,  supra.)  The  question  of  contributory 
negligence  is  usually  a  question  for  the  jury.  It  only  be- 
comes one  of  law  for  this  court  when  the  undisputed  evi- 
dence is  so  conclusive  that  it  is  clearly  seen  that  the  acci- 
dent resulted  from  the  negligence  of  the  party  injured  and 
could  have  been  avoided  by  the  use  of  reasonable  precau- 
tion. (Beidler  v.  Branshaw,  200  111.  425.)  Where  reason- 
able men  acting  within  the  limits  prescribed  by  law  might 
reach  different  conclusions,  or  different  inferences  could 
reasonably  be  drawn  from  the  admitted  or  established  facts, 
the  question  of  contributory  negligence  is  for  the  jury. 
{Illinois  Central  Railroad  Co.  v.  Anderson,  184  111.  294; 
I  Thornton  on  Negligence,  100.)  On  the  record  in  this 
case  we  think  it  was  a  question  of  fact  to  be  submitted  to 
the  jury  whether  defendant  in  error  was  exercising  ordi- 
nary care  at  the  time  of  the  accident.  Devine  v.  National 
Safe  Deposit  Co,  ±40  111.  369;  Hamilton  v.  Taylor,  80 
N.  E.  Rep.  (Mass.)  592. 

It  is  further  urged  that  the  trial  court  committed  error 
in  permitting  evidence  to  be  introduced  as  to  the  manner 
in  which  certain  witnesses  used  the  elevator.  The  general 
manner  in  which  it  was  necessary  to  use  the  elevator  was 
admitted  in  evidence  without  objection  or  exception.  What 
certain  individuals  did  when  running  the  elevator  of  course 
would  not  tend  to  prove  whether  or  not  defendant  in  error 
was  using  it  with  such  negligence  as  to  preclude  recovery 
Defendant  in  error's  witness  who  was  asked  how  he  ran 
the  elevator  did  not  answer  the  question.  The  cross-exami- 
nation of  plaintiff  in  error's  witness  on  this  subject,  whose 
testimony  is  objected  to,  was  fairly  based  on  the  evidence 
brought  out  by  counsel  for  plaintiff  in  error. 
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It  is  further  insisted  that  the  court  committed  error  in 
modifying  one  of  the  instructions  for  plaintiff  in  error  by 
striking  out  the  words,  "the  mere  fact  that  the  plaintiff  has 
been  injured  is  to  have  no  bearing  whatsoever  upon  the 
question  of  whether  or  not  the  defendant  Phelps  is  liable." 
The  only  legal  purpose  in  having  this  part  of  the  instruction 
given  would  be  to  tell  the  jury  that  the  doctrine  of  res  ipsa 
loquitur  did  not  apply.  Other  instructions  gfiven  for  plain- 
tiff in  error  clearly  showed  that  this  doctrine  could  not  be 
invoked  by  defendant  in  error  in  this  case.  As  the  instruc- 
tions must  be  read  as  a  series,  {Springfield  Consolidated 
Railway  Co.  v.  Puntenney,  200  111.  9,)  the  plaintiff  in  er- 
ror could  not  have  been  injured  by  striking  these  words 
from  the  instruction. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  ofHrmed. 
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own  wrongful  act  does  not  apply — what  acts  by  an  in- 
former do  not  defeat  recovery  of  penalty 399 

when  acceptance  of  machinery  by  a  vendee  bars  recoup- 
ment in  damages  under  terms  of  the  contract »492 

when  all  damages  from  permanent  structure  cannot  be  re- 
covered in  one  suit — ^permanency  of  injury  and  not  per- 
manency of  structure  is  the  test — limitations 591 

when  sanitary  district  is  liable  for  damage  to  lands  from 
overflow — extent  to  which  statute  authorizing  work  is 
a*  protection  against  suit  for  damages 592 

when  a  court  of  equity  will  not  re-open  issues  or  inquire 
whether  former  decree  was  equitable 607 

ADMINISTRATION.— See  EXECUTORS. 

ADVERSE  POSSESSION.— See  LIMITATIONS. 

ALIMONY. 

Supreme  Court  may  modify  provision  for  alimony  in  di- 
vorce decree  and  trial  court  may  further  modify  it  as 
changed  conditions  may  require 319 
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AMENDMENTS.                                                                       page. 
affidavit  of  non-residence  may  be  amended  in  a  drainage 
assessment  proceeding  by  leave  of  court 143 

APPEALS  AND  ERRORS. 

when  a  freehold  is  involved  in  a  proceeding  to  set  aside 
a  lease  as  a  cloud  upon  lessor's  title 99 

a  freehold  does  not  include  mere  right  to  do  that  which 
in  equity  would  entitle  a  party  to  a  freehold 123 

a  freehold  is  not  involved  in  a  proceeding  to  foreclose  a 
mortgage  or  for  an  accounting — ^when  issue  made  by  the 
cross-bill  does  not  involve  a  freehold 123 

objection  to  sufficiency  of  itemized  statement  of  drainage 
commissioners  cannot  be  first  urged  on  appeal 143 

objection  that  petition  for  additional  assessment  does  not 
give  names  of  all  land  owners  comes  too  late  on  appeal.  143 

a  party  whose  rights  are  not  affected  by  a  defective  af- 
fidavit of  non-residence  cannot  complain — general  ap- 
pearance waives  a  defective  notice 144 

when  objection  that  plea  denying  possession  or  claim  of 
title  was  not  verified  comes  too  late 179 

the  propositions  of  law  contemplated  by  the  Practice  act 
must  be  based  upon  the  evidence 179 

when  constitutional  question  is  involved  on  appeal — ^motion 
for  new  trial  not  necessary  to  raise  question  whether 
there  is  any  evidence  tending  to  sustain  verdict 198 

when  plaintiff  in  ejectment  may  appeal  from  judgment  in 
his  favor  as  to  one  lot  and  against  him  as  to  the  other . .  222 

when  freehold  is  involved  on  appeal  from  order  of  pro- 
bate though  will  does  not  expressly  mention  real  estate .  228 

when  a  freehold  is  involved  on  appeal  from  decree  dis- 
missing bill  to  construe  will 243 

Levee  act  in  force  when  drainage  assessment  case  is  re- 
manded controls  further  proceedings — ^when  trial  court 
may  proceed  under  original  petition 259 

appeal  or  writ  of  error  as  to  part  of  the  lands  in  a  levee 
district  does  not  affect  organization  of  district  or  other 
proceedings  as  to  the  other  lands 259 

when  cross-error  based  upon  sustaining  objection  to  road 
and  bridge  tax  cannot  be  considered 262 

when  question  whether  court  erred  in  denying  motion  for 
temporary  injunction  is  not  involved  on  appeal 300 

when  denial  of  motion  for  temporary  injunction  may  be 
treated  as  a  final  disposition  of  the  case 300 

only  parties  to  a  suit  may  appeal,  but  a  writ  of  error  is 
not  so  limited 304 
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APPEALS  AND  TS.RRORS.— Continued.  page. 

when  policemen  not  parties  to  record  may  sue  out  a  writ 
of  error  to  reverse  mandamus  judgment 305 

question  of  residence  of  complainant  in  divorce  case  is 
open  to  consideration  in  Supreme  Court  though  it  may 
not  have  been  raised  or  passed  upon  in  Appellate  Court.  318 

what  question  in  divorce  case  cannot  be  considered  by  the 
Supreme  Court  in  absence  of  cross-errors 318 

Supreme  Court  may  modify  alimony  provision  of  divorce 
decree  if  it  deems  the  same  improper — ^verdict  in  a  di- 
vorce case  has  force  of  a  verdict  at  law 319 

when  constitutionality  of  a  statute  is  not  involved  though 
trial  court  refused  to  hold  it  was  unconstitutional 346 

the  entire  record  is  open  for  review  on  writ  of  error,  in- 
cluding an  order  from  which  an  appeal  was  denied 447 

when  decree  setting  aside  will  on  the  verdict  of  the  jury 
must  be  reversed  by  the  Supreme  Court 452 

introducing  evidence  waives  alleged  error  in  denying  a 
previous  motion  to  direct  a  verdict — evidence  cannot  be 
weighed  on  motion  to  direct  a  verdict 491 

when  freehold  is  not  involved  on  appeal  from  decree  con- 
struing will — State  must  have  monetary  interest  in  suit 
in  order  to  authorize  direct  appeal  to  Supreme  Court. .  519 

when  interest  of  State  in  suit  to  construe  will  is  not  suf- 
ficient to  authorize  a  direct  appeal  to  Supreme  Court. .  519 

a  party  cannot  complain  of  error  affecting  others,  only — 
when  allowance  of  a  fee  to  the  guardian  ad  litem  will 
be  sustained 523 

question  of  sufficiency  of  evidence  to  sustain  a  conviction 
cannot  be  raised  where  no  motion  for  new  trial  or  ex- 
ception to  ruling  thereon  is  in  bill  of  exceptions 535 

when  freehold  is  involved  in  action  against  sanitary  dis- 
trict for  damages  to  land  from  overflow 591 

when  giving  instructions  not  based  on  the  evidence  will 
not  reverse  judgment  against  sanitary  district 592 

ASSESSMENT  FOR  TAXES.— See  TAXES. 

ASSUMED  RISK. 

doctrine  of  assumed  risk  does  not  apply  where  there  is  no 
contractual  relation  between  the  parties 630 

ATTACHMENT. 

when  mistake  in  describing  judgment  in  sheriff's  deed  is 
not  fatal  to  the  sale — fact  that  the  form  of  attachment 
judgment  is  general  is  not  fatal  to  sale 36 
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ATTACHMENT.— Ct?n/t«tt^d.  page. 

attachment  sale  is  not  void  on  collateral  attack  because 

special  execution  was  not  awarded 36 

when  error  in  rendering  attachment  judgment  does  not 

render  judgment  void  on  collateral  attack 37 

ATTESTATION. 

what  evidence  shows  sufficient  request  by  testator  to  at- 
test will — proof  of  facts  showing  testator  could  not  haf e 
signed  will  is  competent  on  appeal  from  probate 228 

ATTORNEYS  AT  LAW. 

to  justify  disbarring  attorney  the  charges  of  the  informa- 
tion against  him  must  .be  clearly  proved 385 

ATTORNEYS'  FEES. 

when  recovery  of  attorney's  fees  is  authorized  under  sec- 
tion 19  of  the  Sanitary  District  act 592 

BALLOTS.— See  ELECTIONS. 

BILLS  AND  NOTES. 

altering  marginal  figures  of  a  check  to  make  them  cor- 
respond with  written  amount  is  not  forgery 332 

BOARDS  OF  REVIEW. 

board  of  review  has  power  to  make  original  assessment 
after  notice — notice  to  owner  must  precede  the  making 
of  the  assessment  by  the  board  of  review 95 

statute  authorizing  the  board  of  review  to  assess  omitted 
property  is  not  invalid  as  not  providing  for  notice 95 

BRIDGES.— See  TAXES. 

CARRIERS. 

carrier  may  limit  time  in  which  ticket  may  be  used — ticket 
agent  has  no  implied  authority  to  waive  limitation  after 
it  has  expired 584 

when  a  conductor  may  lawfully  require  a  person  to  pay 
fare  or  leave  the  train — when  ticket  is  a  limited  ticket 
by  its  own  terms 584 

when  carrier  is  not  liable  for  injury  sustained  by  person 
after  being  required  to  leave  train 585 

evidence  that  a  ticket  seller  told  purchaser  that  a  certain 
void  ticket  was  good  is  not  admissible 585 
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CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 

People  V.  Wabash  Railroad  Co.  (ante,  p.  316,)  controls 
the  decision  in  People  v.  Illinois  Central  Railroad  Co, .  376 

People  V.  Fenton  &  Thomson  Railroad  Co.  {ante,  p.  372,) 
controls  the  decision  in  People  v.  Chicago,  Burlington 
&  Quincy  Railroad  Co 377 

CERTIFICATES  OF  EVIDENCE. 

certificate  of  evidence  is  part  of  the  decree  and  shows 
what  issues  were  tried 87 

CERTIFICATES  OF  PUBLICATION.— See  NOTICE. 

CHARITIES. 

when  subject  matter  of  gift  to  trustees  for  charity  is  not 
uncertain — when  gift  to  hospital  is  a  bequest  of  per- 
sonal property 243 

bequests  to  charity  are  not  ordinarily  within  rule  against 
perpetuities — when  bequest  to  hospital  is  not  within  the  ' 
rule  against  perpetuities 243 

it  is  no  objection  to  charitable  bequest  that  the  trustees 
have  a  discretion  in  selecting  agency  to  administer  a 
trust — when  gift  to  charity  will  be  sustained 244 

gift  for  support  of  churches  is  for  a  charitable  use 244 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

when  dismissal  of  bill  to  quiet  title  is  conclusive  against 

complainant's  title — when  dismissal  of  cross-bill  is  riot 

conclusive  against  cross-complainant's  title 87 

when  a  lease  of  right  to  take  minerals  upon  royalties  is 

properly  set  aside  as  obtained  by  fraud 99 

when  party  who  refuses  to  join  with  complainant  in  filing 

a  bill  may  properly  be  made  a  defendant 575 

one  who  has  parted  with  all  his  interest  in  land  is  not  a 

necessary  party  to  a  bill  to  quiet  title 575 

when  matter  set  up  by  cross-bill  is  equally  available  by 

answer  a  cross-bill  is  unnecessary 575 

COLLATERAL  ATTACK. 

what  irregularities  in  attachment  proceedings  and  judg- 
ment do  not  render  the  sale  invalid  on  collateral  attack.     36 

COLOR  OF  TITLE.— See  LIMITATIONS. 
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COMMISSION  FORM  OF  GOVERNMENT.— See  MUNICI- 
PAL CORPORATIONS. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFLICT  OF  LAWS.                                                         page. 
State  laws  concerning  taxation  do  not  apply  where  the 
United  States  has  exclusive  jurisdiction 348 

CONSTITUTIONAL.  LAW. 

statute  authorizing  the  board  of  review  to  assess  omitted 
property  not  invalid  as  making  no  provision  for  notice.     95 

what  constitutes  the  final  passage  of  a  bill — ^when  receding 
from  amendments  by  a  yea  and  nay  vote  amounts  to  a 
final  passage  of  a  bill 108 

Illinois  Commission  Form  of  Government  law  does  not 
deprive  voters  at  primary  of  constitutional  rights — such 
law  is  not  invalid  as  a  local  or  special  law 108 

a  classification  of  municipal  corporations  based  upon  sub- 
stantial differences  in  population  is  not  invalid 109 

Federal  guaranty  of  republican  form  of  government  ap- 
plies only  to  the  State  government  and  not  to  the  gov- 
ernment of  the  affairs  of  minor  municipalities 109 

what  is  not  a  violation  of  provision  that  no  law  shall  be 
revived  or  amended  by  reference  to  its  title,  alone 109 

courts  will  not  entertain  objection  to  validity  of  statute 
made  by  a  person  whose  rights  are  not  affected  by  the 
objection   urged 134 

legislature  has  power  to  enact  laws  regulating  the  rights 
and  duties  of  husband  and  wife 134 

section  1 1  of  act  concerning  husband  and  wife  imposes  no 
new  duties  and  is  not  invalid 134 

section  37  of  the  Levee  act  is  not  invalid  in  authorizing 
additional  assessment  to  be  levied  upon  the  petition  of 
the  commissioners 142 

provisions  of  section  37  of  the  Levee  act  are  within  the 
title  of  the  general  act 143 

a  law  authorizing  organization  of  municipal  corporations 
must  be  available  to  all  citizens  similarly  situated 266 

Forest  Preserve  act  of  1909  is  invalid 266 

when  constitutionality  of  statute  is  not  involved  on  appeal 
though  trial  court  refused  to  hold  as  a  proposition  of 
law  that  it  was  unconstitutional 346 

the  right  to  contract  is  subject  to  regulation  under  police 
power — act  of  1891,  prohibiting  discrimination  in  life 
insurance  rates,  is  not  invalid  as  stifling  competition..  398 
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CONSTITUTIONAL  LAW.— Continued.  page. 

provision  for  forfeiture  of  a  life  insurance  agent's  license 
for  violating  the  act  of  1 891  is  not  invalid 399 

act  of  191 1,  requiring  public  money  to  be  paid  into  State 
treasury,  is  valid  as  applied  to  grain  inspection  depart- 
ment— ^what  does  not  invalidate  such  law 555 

title  of  act  need  not  mention  acts  indirectly  affected  by  it 
where  it  does  not  purport  to  be  amendatory 555 

the  Union  Label  law  of  1891  is  not  unconstitutional 561 

due  process  of  law  implies  that  a  party  shall  not  only 
have  notice  but  a  hearing — ^what  is  not  a  denial  of  due 
process  of  law 607 

CONSTRUCTION. 

of  section  6  of  division  11  of  the  Criminal  Code,  as  not 
authorizing  the  substitution  of  inference  and  inconclu- 
sive presumptions  for  allegations  of  fact 29 

of  willy  as  to  when  trustee  takes  a  legal  estate  for  life  of 
life  tenant  and  remainder  passes  under  will 57 

of  word  "descend,"  used  in  a  will,  as  meaning  to  pass  un- 
der the  will  and  not  by  operation  of  law 57 

of  will,  as  to  what  language  does  not  show  an  intention 
to  vest  the  trustee  with  the  fee 58 

construction  of  will  cannot  depend  upon  facts  and  condi- 
tions arising  many  years  after  the  will  took  effect 58 

of  section  11  of  act  concerning  husband  and  wife,  as  im- 
posing no  new  duties  and  as  not  being  invalid 134 

the  words  "suit"  and  "action"  are,  in  a  general  sense, 
synonymous 134 

of  section  11  of  the  act  concerning  husband  and  wife,  as 
contemplating  the  service  of  summons  by  publication  as 
in  chancery 134 

of  section  18  of  Mines  and  Miners  act,  as  to  what  condi- 
tions are  not  required  to  be  marked  by  mine  examiner.   198 

of  contract,  as  to  effect  of  agreement  to  convey  by  war- 
ranty deed  as  not  meaning  to  furnish  an  abstract  show- 
ing a  perfect  title  of  record 207 

of  will,  as  to  when  legacy  is  not  charged  upon  real  estate.  236 

of  will,  as  to  when  bequest  to  charity  is  not  uncertain  nor 
within  rule  against  perpetuities 243 

of  the  act  of  1907,  against  directions  for  accumulations  in 
deeds  or  wills — ^the  effect  of  such  act — when  question 
whether  trust  is  within  the  act  does  not  arise 245 

of  Forest  Preserve  law  of  1909,  as  being  unconstitutional.  266 

of  grant  to  United  States,  as  being  of  a  fee  simple 348 
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CONSTRUCTION.— C<7«/wM^rf.  page. 

of  Foreign  Corporation  law  of  1905,  as  not  requiring  cor- 
porations already  licensed  to  re-qualify 361 

of  act  of  1905,  as  to  its  new  requirements  applying  to  cor- 
porations previously  doing  business  in  this  State 361 

of  provision  of  policy  authorizing  company  to  deduct  any 
indebtedness  of  insured,  as  being  limited  to  indebted- 
ness growing  out  of  the  policy 369 

of  amendment  of  191 1  to  section  8  of  Wills  act,  as  not 
making  wife  of  legatee  or  devisee  a  competent  subscrib- 
ing witness  where  testator  died  before  act  took  effect. .  436 

of  section  15  of  Dower  act,  as  to  when  hiisband's  dower 
is  barred  for  committing  adultery 530 

of  act  of  191 1,  requiring  public  money  to  be  paid  into  the 
State  treasury,  as  applying  to  grain  inspection  depart- 
ment and  as  being  a  valid  law 554 

of  Union  Label  law,  as  being  constitutional — ^what  is  not 
a  violation  of  such  law  by  contractor  not  having  right 
to  use  a  union  label 561 

of  railroad  ticket,  as  being  a  limited  one 584 

CONTESTED  ELECTIONS.— See  ELECTIONS. 

CONTRACTS. 

when  court  may  decree  specific  performance  of  contract 
to  convey  lands  located  in  foreign  State 49 

when  one  partner  should  not  be  required  to  account  to 
other  for  mistake  of  judgment  in  selling  land 49 

at  the  time  of  settlement  agreement  each  partner  should 
bring  forward  all  claims  which  are  then  due 49 

effect  of  agreement  to  convey  by  warranty  deed— question 
involved  is  whether  a  vendor  can  convey  a  good  mer- 
chantable title  and  not  to  give  a  perfect  abstract 206 

an  agreement  to  convey  by  warranty  deed  may  be  com- 
plied with  by  conveying  a  good  title  by  limitation 206 

what  is  not  such  misrepresentation  as  to  value  as  defeats 
vendor's  right  to  specific  performance ; 207 

when  a  vendor  may  have  part  performance  and  damages 
for  failure  to  obtain  full  performance 207 

when  a  suit  for  specific  performance  is  not  prematurely 
brought — ^when  complainant  is  not  entitled  to  interest 
on  purchase  money  and  also  the  rents  and  profits 207 

moral  wrong  of  co-tenant  in  refusing  to  be  bound  by  oral 
contract  to  allow  sale  of  land  does  not  estop  her  from 
demanding  partition 335 
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doubtful  provisions  of  an  insurance  policy  are  construed 
most  favorably  for  the  insured 369 

provision  authorizing  company  to  deduct  any  indebtedness 
of  insured  construed  as  limited  to  indebtedness  growing 
out  of  policy  and  as  not  including  general  indebtedness .  369 

the  right  to  contract  is  subject  to  regulation  under  police 
power — act  of  1891,  prohibiting  discrimination  in  life 
insurance  rates,  is  not  invalid  as  stifling  competition . . .  398 

what  acts  by  a  vendee  amount  to  acceptance  of  goods — 
when  use  of  machinery  by  vendee  after  giving  notice  of 
its  rejection  is  an  acceptance 491 

when  evidence  of  an  intention  by  vendee  not  to  accept 
machinery  is  not  admissible 491 

when  necessities  of  vendee's  business  do  not  change  legal 
efTect  of  use  of  machinery  as  an  acceptance 492 

when  acceptance,  under  express  terms  of  contract,  bars 
recoupment  in  damages — when  acceptance  may  be  evi- 
denced by  acts 492 

CONVERSION.— See  WILLS. 

CORPORATIONS. 

when  assessment  of  franchise  of  corporation  by  local  as- 
sessor is  void  and  tax  thereon  may  be  enjoined 348 

assessor  is  not  bound  by  the  items  and  valuations  given 
him  by  the  president  of  a  corporation 349 

the  Foreign  Corporation  law  of  1905  does  not  require  cor- 
porations already  licensed  to  re-qualify 361 

the  new  requirements  added  by  act  of  1905  apply  to  cor- 
porations previously  doing  business  in  this  State 361 

secretary  of  newspaper  corporation  has  no  implied  power 
to  make  a  certificate  of  publication  for  the  company. . .  409 

in  Illinois  a  corporation  organized  solely  to  deal  in  real 
estate  is  unlawful — such  corporation  cannot  exercise  its 
powers  here  tliough  organized  elsewhere 424 

corporation  organized  solely  to  deal  in  real  estate  cannot 
take  title  through  a  trustee,  but  stockholders  acquire 
equitable  rights  as  against  trustee's  creditors 424 

effect  of  deed  made  to  trustee  of  corporation  organized 
solely  to  buy  and  sell  real  estate — when  bond  by  trus- 
tee is  also  a  declaration  of  trust 424 

when  complainant  is  not  estopped  by  her  acts  to  maintain 
bill  to  partition  lands  sold  to  a  corporation  organized 
solely  to  buy  and  sell  real  estate 424 
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when  public  officer  is  individually  liable  for  the  costs  of  a 
mandamus  proceeding  against  him 109 

adjudging  all  costs  against  the  plaintiff  in  ejectment  is 
not  apportioning  them,  as  meant  by  the  statute 222 

costs  in  chancery  are  in  discretion  of  court — when  allow- 
ance of  fee  to  guardian  ad  litem  will  be  sustained .*  523 

COURTS.— See  APPEALS  AND  ERRORS;   EQUITY. 

writ  of  habeas  corpus  must  be  confined  to  its  legitimate 
use  and  cannot  be  used  as  a  writ  of  error — when  court 
must  decline  to  discharge  prisoner 9 

Supreme  Court  may  modify  provision  for  alimony  in  di- 
vorce decree  and  trial  court  may  further  modify  it  as 
changed  conditions  may  require 319 

to  justify  disbarring  attorney  the  charges  of  the  infor- 
mation against  him  must  be  clearly  proved 385 

CREDITORS'  BILLS. 

upon  filing  of  creditor's  bill  to  remove  alleged  fraudulent 
conveyances  the  court  will  not  re-open  the  issues  in  the 
original  proceeding 608 

CRIMINAL  LAW. 

writ  of  habeas  corpus  must  be  confined  to  its  legitimate 
use  and  cannot  be  used  as  a  writ  of  error — when  court 
must  decline  to  discharge  prisoner 9 

an  indictment  must  allege  all  facts  necessary  to  constitute 
the  crime  charged  and  all  the  ingredients  of  which  the 
offense   is   composed 29 

section  6  of  division  11  of  the  Criminal  Code  does  not 
authorize  the  substitution  of  inference  and  inconclusive 
presumptions  for  allegations  o!  fact 29 

when  allegations  against  accessory  must  be  as  specific  as 
those  against  principal 29 

when  indictment  attempting  to  charge  person  as  accessory 
to  crime  of  rape  without  force  is  insufficient 29 

person  under  seventeen  years  of  age  cannot  be  convicted 
as  accessory  to  crime  of  rape  without  force 29 

woman  may  be  punished  as  a  principal  for  abetting  the 
crime  of  rape— essential  allegations  of  indictment 29  • 

indictment  charging  two  persons  with  crime  of  rape  with- 
out force  must  allege  the  age  of  both 29 

evidence  that  prosecutrix  made  complaint  is  not  admissi- 
ble if  the  prosecutrix  does  not  testify — when  admitting 
evidence  of  complaint  is  reversible  error 281 
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when  instructions  permitting  conviction  for  assault  with 
intent  to  commit  rape  should  not  be  given. . . .'. 281 

altering  marginal  figures  of  a  check  to  correspond  with 
written  amount  is  not  forgery 332 

exception  to  rule  that  evidence  tending  to  prove  other  of- 
•fenses  is  not  admissible — what  evidence  is  admissible 
though  it  tends  to  prove  other  offenses 534 

weight  to  be  given  evidence  of  identification  is  a  question 
for  the  jury — ^finger-print  evidence  is  admissible,  with 
other  evidence,  as  a  means  of  identification 534 

expert  testimony  is  not  confined  to  classed  and  specified 
professions — ^persons  expert  in  matter  of  finger-print 
identification  may  testify 534 

weight  to  be  given  expert  testimony  is  a  question  for  the 
jury  notwithstanding  the  expert  testifies  positively 534 

question  of  qualification  of  witness  to  give  expert  testi- 
mony is  for  the  court — when  question  of  sufficiency  of 
evidence  cannot  be  raised  on  appeal 535 

what  constitutes  a  fatal  variance  between  pleading  and 
proof  in  prosecution  for  violation  of  Union  Label  law — 
leave  to  amend  is  not  an  amendment 561 

what  not  a  violation  of  Union  Label  law  by  contractor 
having  no  right  to  use  a  union  label 561 

CROSS-BILL. 

when  cross-bill  is  proper — if  matter  is  equally  available 
by  answer  a  cross-bill  is  unnecessary — ^when  demurrer 
to  cross-bill  is  properly  sustained 575 

when  cross-bill  cannot  be  sustained  as  a  bill  of  review  for 
newly  discovered  evidence  nor  as  a  bill  of  review  for 
error  apparent  on  face  of  record 607 

CROSS-ERRORS. 

when  cross-error  based  upon  sustaining  objection  to  road 

and  bridge  tax  cannot  be  considered 262 

what  question  in  divorce  case  cannot  be  considered  by  the 

Supreme  Court  in  absence  of  cross-errors 318 

DAMAGES. 

when  all  damages  from  permanent  structure  cannot  be  re- 
covered in  one  suit — permanency  of  an  injury  and  not 
permanency  of  structure  is  the  test — limitations 591 

when  injury  to  land  from  overflow  is  not  necessarily  of  a 
permanent  character — measure  of  damages  in  case  of  a 
permanent  injury  to  realty 591 
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when  rule  of  damages  where  shade  or  ornamental  trees 
are  destroyed  does  not  apply 591 

when  sanitary  district  is  liable  for  damage  to  lands  from 
overflow — when  plaintiff  may  prove  value  of  timber  de- 
stroyed and  yearly  value  of  pasture  lands 592 

obstruction  of  navigable  stream  is  public  nuisance — what 
essential  to  enable  individual  to  recover  damages  from 
public  nuisance 622 

test  in  determining  whether  an  individual  sustains  special 
damage  from  public  nuisance 622 

when  declaration  does  not  show  a  special  injury  to  plain- 
tiff from  obstruction  of  navigable  stream 622 

DEBTOR  AND  CREDITOR. 

stockholders  in  a  corporation  organized  solely  to  deal  in 
real  estate  acquire  equitable  rights,  as  against  trustee's 
creditors,  in  land  conveyed  to  trustee  for  corporation . .  424 

DECREES.—See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

a  dedication  may  be  by  parol — so  far  as  parol  agreement 
to  dedicate  concerns  the  public  it  is  not  affected  by  the 
Statute  of  Frauds 442 

what  tends  to  show  dedication  of  street 442 

DEEDS. 

joint  tenancy  of  husband  and  wife  is  no  longer  an  estate 
by  the  entirety  but  is  severed  when  one  of  them  con- 
veys his  or  her  interest  to  a  stranger 194 

a  deed  made  by  one  joint  tenant  is  not  void  because  not 
joined  in  by  the  other 194 

what  constitutes  a  grant  of  a  fee  simple  and  not  merely 
a  water  power  easement 348 

effect  of  deed  made  to  trustee  for  benefit  of  corporation 
organized  solely  to  buy  and  sell  real  estate — rights  ac- 
quired by  stockholders  through  such  deed 424 

DEFAULT. 

conclusiveness  of  confirmation  judgment  not  affected  by 
fact  that  it  is  rendered  by  default  after  notice 296 

DISBARMENT. 

to  justify  disbarment  the  charges  of  information  against 
the  attorney  must  be  clearly  proved 385 
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divorce  is  a  remedy  provided  for  an  innocent  party — what 
must  be  considered  when  husband  defends  divorce  suit 
upon  ground  that  wife  was  also  guilty  of  cruelty 318 

clear  case  must  be  made  to  justify  granting  divorce  to 
husband  for  cruelty  of  wife — when  wife's  acts  of  vio- 
lence do  not  prevent  a  divorce  for  husband's  cruelty. . .  318 

what  does  not  show  that  the  wife  was  guilty  of  habitual 
drunkenness — the  verdict  of  the  jury  in  a  divorce  case 
has  the  force  of  a  verdict  in  a  suit  at  law 319 

Supreme  Court  may  modify  provision  for  alimony  in  di- 
vorce decree  and  trial  court  may  further  modify  it  as 
changed  conditions  may  require 319 

DOWER. 

when  dower  is  barred  under  se(?l!on  15  of  Dower  act — 
what  makes  a  prima  facie  case  barring  dower  under  sec- 
tion 15  of  the  Dower  act 530 

purpose  of  statute  authorizing  partition  sale  of  lands,  in- 
cluding life  estate — earning  power  of  proceeds  of  sale 
is  the  basis  for  computing  present  worth  of  life  estate.  568 

standard  mortality  tables  are  admissible  to  aid  in  deter- 
mining present  value  of  life  estate 568 

rule  for  determining  present  worth  of  life  estate  where 
Carlisle  table  is  used  to  determine  expectancy 568 

DRAINAGE. 

in  absence  of  statute  to  the  contrary,  highway  commis- 
sioners may  sue  in  name  of  town  to  enjoin  obstruction 
of  ditch '. 126 

when  ditch  carrying  waters  from  highway  is  within  act  of 
1889,  concerning  ditches  made  by  mutual  agreement. . .   126 

proof  of  an  agreement  between  commissioners  and  land 
owner  concerning  connection  of  ditches  may  be  made 
though  there  was  no  record  made  of  such  agreement..   126 

report  of  probable  amount  of  benefits,  required  by  sec- 
tion 9  of  the  Levee  act,  is  not  conclusive — ^limit  upon 
amount  of  assessments  in  drainage  districts 142 

extent  to  which  assessment  is  limited  by  report  of  com- 
missioners as  to  probable  aggregate  amount  of  benefits.   142 

district  organized  under  Levee  act  takes  its  life  and  pow- 
ers from  the  statute,  and  has  power,  when  necessary,  to 
do  work  not  contemplated  by  the  preliminary  report. . .   142 

legislature  had  power,  as  provided  in  section  37  of  Levee 
act,  to  authorize  additional  assessment  to  be  levied  upon 
the  petition  of  the  commissioners 142 
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objection  to  the  sufficiency  of  the  itemized  statement  of 
drainage  commissioners  comes  too  late  on  appeal 143 

section  44  of  Levee  act,  concerning  petition  to  abandon  as- 
sessment proceeding,  construed  as  applying  to  proceed- 
ings taken  before  contract  is  let  according  to  first  plans.  143 

provisions  of  section  37  of  Levee  act  are  within  the  title 
of  general  act — such  section,  properly  construed,  does 
not  provide  for  assessment  without  notice 143 

objection  that  petition  for  additional  assessment  does  not 
give  the  names  of  all  land  owners  comes  too  late  when 
raised  on  appeal 143 

in  a  drainage  assessment  proceeding  an  affidavit  of  non- 
residence  may  be  amended  by  leave  of  court 143 

party  whose  rights  are  not  affected  by  defective  affidavit 
of  non-residence  cannot  complain  thereof — general  ap- 
pearance waives  a  defective  notice 144 

the  parties  not  injured  by  a  commissioner's  unauthorized 
amendment  of  assessment  roll  cannot  complain 144 

an  assessment  roll  is  admissible  in  evidence  and  makes  a 
prima  facie  case  unless  overcome — what  does  not  ren- 
der assessment  roll  inadmissible 144 

when  land  owners  may  join  in  objections  to  drainage  as- 
sessment upon  application  and  order  of  sale — fraudulent 
change  in  classification  invalidates  assessment 167 

objection  that  farm  drainage  assessment  exceeds  benefits 
may  be  made  on  application  for  judgment  and  order  of 
sale — land  owners  may  join  in  such  objection 167 

commissioners  must  find  that  amount  levied  is  necessary — 
what  may  be  shown  under  an  objection  that  land  has 
never  been  legally  included  in  district 167 

what  action  by  commissioners  does  not  have  any  effect 
upon  the  classification — what  cannot  be  proved  to  show 
that  classification  was  unjust 168 

objection  that  district  has  been  absorbed  by  another  dis- 
trict can  only  be  made  by  a  direct  proceeding 169 

objection  that  proposed  ditch  does  not  have  an  adequate 
outlet  is  not  a  valid  one,  as  the  land  owners  may,  by 
mandamus,  compel  construction  thereof 168 

Farm  Drainage  act  does  not  provide  for  the  confirmation 
of  the  assessment 168 

fact  that  delinquent  list  does  not  provide  for  the  collection 
of  interest  is  not  a  valid  objection 169 

the  Levee  act  in  force  when  assessment  proceeding  is  re- 
manded controls  further  proceedings 259 
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when  the  trial  court  may  proceed  under  original  petition 
after  assessment  proceeding  is  remanded 259 

appeal  or  writ  of  error  as  to  part  of  lands  does  not  invali- 
date proceedings  as  to  the  other  lands 259 

when  bill  charging  drainage  commissioners  with  fraudu- 
lently conspiring  with  contractor  to  pay  for  worthless 
work  states  a  good  cause  for  equitable  relief 300 

highway  commissioners  cannot  levy  tax  to  build  bridge 
necessitated  by  digging  of  new  drainage  ditch 372 

commissioners  have  no  power  to  change  the  classification, 
after  the  hearing,  without  giving  notice — effect  of  ille- 
gal attempt  to  change  classification 432 

when  change  of  classification  cannot  be  sustained  as  be- 
ing the  correction  of  a  mere  clerical  error 432 

classification  as  confirmed  must  stand  until  modified,  after 
notice,  as  provided  by  the"  statute 433 

drainage  record  is  the  only  legal  evidence  of  action  of 
commissioners — official  action  shown  by  drainage  rec- 
ord is  presumed  to  have  been  within  limits  of  district. .  441 

DRAM-SHOPS. 

when  amendment  attempting  to  exclude  certain  territory 
from  operation  of  ordinance  fixing  number  of  saloons 
by  population  is  repugnant  to  original  ordinance 160 

when  repugnant  amendment  may  be  disregarded  and  the 
original  ordinance  be  enforced 160 

DUE  PROCESS  OF  LAW. 

due  process  of  law  implies  that  a  party  shall  not  only  have 
notice  but  a  hearing — ^what  is  not  a  denial  of  due  pro- 
cess of  law 607 

EJECTMENT. 

declaration  in  ejectment  need  not  specify  the  character  of 

the  fee  claimed — when  mortgagee  may  recover  from  the 

mortgagor  under  declaration  claiming  a  fee 43 

remedy  of  defendant  who  claims  deed  was  in  fact  a  mort- 
•    gage  is  in  equity — record  of  a  chancery  suit  declaring 

deed  to  be  a  mortgage  is  admissible  in  ejectment  suit. .     43 

as  against  mortgagor  the  mortgagee  owns  the  fee 43 

when  decree  finding  deed  to  be  a  mortgage  does  not  bar  a 

recovery  in  an  action  of  ejectment 44 

a  tenant  cannot  dispute  landlord's  title  or  claim  adversely 

without  surrendering  possession  as  tenant 87 
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when  record  in  chancery  proceeding  to  quiet  title  is  ad- 
missible to  prove  title  in  plaintiff  in  ejectment  suit — 
when  plaintiff  need  not  go  back  of  decree  to  prove  title.     87 

what  does  not  destroy  railroad  company's  possession  of 
right  of  way  up  to  the  fence — possession  by  the  railroad 
company  is  notice  of  its  rights 178 

when  a  condemnation  judgment  does  not  constitute  color 
of  title — effect  of  judgment  and  receipt  for  money  when 
accompanied  by  twenty  years*  adverse  possession 179 

fact  that  fee  of  land  cannot  be  acquired  by  condemnation 
is  no  bar  to  acquiring  title  by  limitation 179 

when  objection  that  plea  denying  possession  or  claim  of 
title  was  not  verified  comes  too  late 179 

when  plaintiff  in  ejectment  may  appeal  from  judgment  in 
his  favor  as  to  one  lot  and  against  him  as  to  the  other.  222 

vendee's  full  performance  of  contract  of  purchase  is  a  de- 
fense to  ejectment  by  vendor,  but  proof  of  the  existence 
of  the  contract  is  essential 222 

when  a  plaintiff  in  ejectment  is  not  required  to  prove  a 
breach  by  defendant  of  a  contract  of  purchase — ^when 
proof  of  payment  of  taxes  is  not  admissible 222 

adjudging  all  costs  against  the  plaintiff  in  ejectment  is 
not  apportioning  them,  as  meant  by  the  statute 222 

only  legal  titles  can  be  tried  in  an  ejectment  suit — when 
proof  of  possession  by  plaintiff  is  not  essential — when 
proof  that  grantor  held  land  in  trust  is  not  admissible..  378 

what  is  sufficient  to  establish  title  in  the  purchaser  at  an 
execution  sale  in  an  ejectment  suit  by  him  against  exe- 
cution defendant 447 

neglect  of  sheriff  to  pay  the  execution  defendant  $1000  for 
her  homestead  estate  does  not  invalidate  the  sale  nor 
defeat  the  purchaser's  title '. 447 

ELECTIONS. 

resignation  of  incumbent  before  proceeding  to  contest  his 
election  is  begun  bars  the  proceeding 233 

when  election  to  create  forest  preserve  district  is  illegal.  266 

election  to  organize  under  referendum  statute  is  not  anal- 
ogous to  election  to  organize  under  the  Cities  and  Vil- 
lages act 266 

when  failure  to  make  third  candidate  a  party  to  proceed- 
ing to  contest  election  is  not  fatal 340 

when  ballots  are  properly  preserved — ^unexplained  pencil 
crosses  on  back  of  ballot  are  distinguishing  marks 340 
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irregular  cross  resembling  letter  T  does  not  vitiate  bal- 
lot— writing  names  in  blank  spaces  does  not  constitute 
a  distinguishing  mark 340 

erasure  of  crosses  or  names  of  candidates  does  not  vitiate 
ballot — when  ballot  should  be  counted  for  president  of 
board  of  trustees  but  not  for  trustees 341 

ELEVATORS. 

duty  of  landlord  with  reference  to  elevator  used  by  his 
tenants  and  their  servants — ^when  landlord  is  liable  for 
injury  to  tenant's  servant 630 

EMINENT  DOMAIN. 

property  already  devoted  to  public  use  cannot,  in  general, 

be  condemned  for  a  different  public  use 475 

city's  power  to  take  land  under  Local  Improvement  act  is 

no  greater  than  is  the  power  possessed  by  corporations 

to  take  land  under  the  Eminent  Domain  act 475 

city  has  no  power  to  take  the  land  of  a  public  library  for 

the  purpose  of  widening  the  street 475 

EQUITY. 

power  of  court  to  decree  specific  performance  of  contract 
to  convey  land  located  in  a  foreign  State 49 

a  bill  will  lie  to  impeach  a  decree  obtained  by  fraud — 
what  constitutes  fraud  in  obtaining  decree — what  must 
be  alleged  in  bill  to  impeach  decree 65 

court  will  not  impeach  a  decree  for  alleged  fraud  except 
upon^clear  proof — bill  should  show  whether  rights  of 
third  parties  have  intervened 66 

general  rule  as  to  time  within  which  bill  to  impeach  de- 
cree must  be  filed — when  bill  does  not  show  that  com- 
plainant has  not  been  guilty  of  laches 66 

when  bill  cannot  be  dismissed  for  want  of  equity  upon  ap- 
plication for  a  temporary  injunction 73 

when  city  is  not  a  necessary  party  to  a  bill  by  street  rail- 
way company  to  enjoin  use  by  another  company  of  por- 
tions of  street  occupied  by  complainant 74 

a  certificate  of  evidence  is  part  of  the  decree  and  shows 
what  issues  were  tried — when  dismissal  of  bill  to  quiet 
title  is  conclusive  against  complainant's  claim  of  title . .     87 

when  dismissal  of  bill  cannot  be  held  to  have  been  upon 
ground  that  there  was  a  remedy  by  ejectment 87 

when  dismissal  of  cross-bill  in  proceeding  to  quiet  title  is 
not  an  adjudication  against  cross-complainant's  title...     87 
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what  is  not  such  misrepresentation  as  to  value  of  land  as 
defeats  vendor's  right  to  specific  performance 207 

effect  where  a  part  of  consideration  is  lost — right  of  the 
vendor  to  part  performance  and  damages — when  suit  by 
vendor  is  not  prematurely  brought. 207 

when  complainant  is  not  entitled  to  interest  on  purchase 
money  and  also  to  rents  and  profits  of  land 207 

right  of  devisees  to  elect  a  conversion  or  re-conversion 
does  not  depend  upon  their  right  to  present  enjoyment.  288 

right  to  elect  a  conversion  or  re-conversion  cannot  defeat 
time  for  distribution  fixed  by  the  will 288 

when  equity  may  direct  re-conversion  of  money  into  land 
but  must  leave  executor  in  charge  of  land,  as  trustee, 
until  time  for  distribution 288 

when  denial  of  motion  for  temporary  in  junction,  may  be 
treated  as  a  final  disposition  of  the  case 300 

when  bill  states  a  good  cause  for  equitable  relief — when 
dismissal  of  bill  cannot  be  sustained  as  having  been  dis- 
missed for  want  of  equity 300 

when  bill  should  not  be  dismissed  on  motion  of  defend- 
ant— power  to  dismiss  a  suit  for  want  of  prosecution 
must  be  exercised  reasonably 300 

when  co-tenant  is  entitled  to  demand  partition  notwith- 
standing hex  agreement  to  allow  land  to  be  sold 335 

moral  wrong  of  co-tenant  in  refusing  to  be  bound  by  oral 
contract  to  allow  sale  of  land  does  not  estop  her  from 
demanding  partition 335 

when  equity  will  regard  bond  given  by  trustee  as  a  dec- 
laration of  trust — effect  of  deed  made  to  trustee  for  cor- 
poration organized  solely  to  deal  in  real  estate 424 

a  court  of  equity  has  jurisdiction  of  bill  to  construe  will 
tljough  existence  of  trust  is  controverted 522 

when  it  is  not  error  for  court  to  find  that  proceedings 
taken  by  executors  were  in  accordance  with  the  will..  522 

costs  in  chancery  are  in  discretion  of  court — ^when  allow- 
ance of  fee  to  guardian  ad  litem  will  be  sustained 523 

what  is  not  a  denial  of  due  process  of  law — ^when  cross- 
bill cannot  be  sustained  as  a  bill  of  review  for  newly 
discovered  evide^jce ^  . . .    607 

when  bill  of  review  for  error  apparent  upon  face  of  rec- 
ord cannot  be  maintained — when  court  cannot  inquire 
whether  former  decree  was  just  and  equitable 607 

court  will  not  re-open  issues  of  original  suit  when  cred- 
itor's bill  is  filed  to  remove  fraudulent  conveyance  and 
subject  property  to  the  original  decree 608 
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a  tenant  is  estopped  to  dispute  his  landlord's  title  or  to 
claim  adversely  without  first  surrendering  possession..     87 

moral  wrong  of  co-tenant  in  refusing  to  be  bound  by  oral 
contract  to  allow  sale  of  land  does  not  estop  her  from 
demanding  partition 335 

when  complainant  is  not  estopped  to  maintain  bill  to  par- 
tition land  sold  by  her  husband  to  a  trustee  for  a  cor- 
poration organized  solely  to  deal  in  real  estate 424 

EVIDENCE. 

fact  that  deed  was  intended  as  mortgage  is  not,  of  itself, 
a  defense  to  ejectment,  but  the  fact  may  be  shown  by 
the  record  of  a  chancery  suit  establishing  it 43 

court  will  not  impeach  a  former  decree  for  alleged  fraud 
except  upon  clear  proof 66 

it  is  reversible  error  to  refuse  to  admit  in  evidence  in  an 
ejectment  suit  a  transcript  of  a  chancery  proceeding  es- 
tablishing fact  that  defendant  is  the  plaintiff's  tenant..     87 

proof  of  an  agreement  between  commissioners  and  land 
owner  concerning  connection  of  ditches  may  be  made 
though  there  was  no  record  made  of  such  agreement. . .   126 

a  drainage  assessment  roll  is  admissible  in  evidence  and 
makes  a  prima  facie  case  unless  overcome — ^what  does 
not  render  assessment  roll  inadmissible 144 

vendee's  full  performance  of  contract  of  purchase  is  a  de- 
fense to  ejectment  by  vendor,  but  proof  of  the  existence 
of  the  contract  is  essential  to  such  defense 222 

when  the  plaintiff  in  ejectment  is  not  required  to  prove 
breach  by  the  defendant  of  contract  of  purchase — ^when 
proof  of  payment  of  taxes  is  not  admissible 222 

what  shows  sufficient  request  by  testator  to  attest  will . . .  228 

proof  of  physical  condition  showinj^  that  testator  could 
not  have  signed  will  is  competent  on  appeal  from  order 
of  probate  to  contradict  sub&ribing  witnesses 228 

when  it  is  error  to  refuse  to  allow  cross-examination  tend- 
ing to  show  witness  had  made  contradictory  statement.  228 

rule  as  to  proving  signature  by  comparison  with  a  signa- 
ture admitted  to  be  genuine 229 

presumption  is  that  tax  was  legally  levied — ^what  must  be 
shown  to  sustain  objection  that  labor  system  of  road 
taxes  had  been  abolished 262 

evidence  that  prosecutrix  in  rape  case  made  complaint  is 
not  admissible  if  prosecutrix  does  not  testify — when  ad-       • 
mitting  evidence  of  complaint  is  reversible  error 281 
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EVIDENCE.— Con/tnw^rf.  page. 

when  extrinsic  evidence  is  not  admissible  to  show  inten- 
tion to  charge  real  estate  with  payment  of  legacy 236 

a  clear  case  must  be  made  to  justify  granting  a  divorce 
to  husband  for  wife's  cruelty — ^what  acts  of  violence  by 
wife  do  not  prevent  a  divorce  for  husband's  cruelty. . .  318 

what  evidence  does  not  show  that  the  wife  was  guilty  of 
habitual  drunkenness 319 

only  legal  titles  can  be  tried  in  ejectment — ^when  proof  of 
possession  by  plaintiff  is  not  essential — ^when  proof  that 
plaintiff's  grantor  held  land  in  trust  is  not  admissible. .  378 

when  refusal  to  permit  proof  of  rule  of  insurance  com- 
pany against  rebating  is  proper  in  action  for  a  penalty 
for  violation  of  Life  Insurance  law  of  1891 399 

a  drainage  record  is  the  only  legal  evidence  of  action  of 
commissioners— official  action  shown  by  drainage  rec- 
ord is  presumed  to  have  been  within  limits  of  district..  441 

what  evidence  not  sufficient  to  establish  a  lack  of  testa- 
mentary capacity — fact  that  a  man  cries  from  severe 
pain  is  not  evidence  of  an  unsound  mind 452 

disposition  of  property  the  testator  has  agreed  to  sell  does 
not  indicate  an  unsound  mind 452 

when  evidence  of  an  intention  by  a  vendee  not  to  accept 
machinery  is  not  admissible  in  an  action  to  recover  the 
contract  price 492 

when  testator  has  sufficient  testamentary  capacity — fact 
that  testator  was  about  to  die  when  he  made  his  will 
does  not,  of  itself,  invalidate  it 509 

what  makes  prima  facie  case  barring  husband's  dower,  un- 
der section  15  of  Dower  act,  for  committing  adultery..  530 

exception  to  rule  that  evidence  tending  to  prove  other  of- 
fenses is  not  admissible — what  evidence  is  admissible 
though  it  tends  to  prove  other  offenses 534 

weight  to  be  given  evidence  of  identification  is  a  question 
for  the  jury — ^finger-print  evidence  is  admissible,  with 
other  evidence,  as  a  means  of  identification 534 

expert  testimony  is  not  limited  to  classed  and  specified 
professions — persons  expert  in  matter  of  finger-print 
identification  may  testify 534 

weight  to  be  given  expert  testimony  is  a  question  for  the 
jury  notwithstanding  the  expert  testifies  positively 534 

question  of  qualification  of  witness  to  give  expert  testi- 
mony is  for  the  court 535 

standard  mortality  tables  are  admissible  to  aid  in  deter- 
mining present  worth  of  life  estate 568 

V  6  8  -  4  i 
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EVIDENCE.— Conhnw^rf.  page. 

what  constitutes  a  fatal  variance  between  pleading  and 
proof  in  prosecution  for  violation  of  the  Union  Label 
law — leave  to  amend  is  not  an  amendment 561 

what  does  not  constitute  a  violation  of  Union  Label  law 
by  a  contractor  who  sub-lets  contract  calling  for  union 
label,  which  he  has  no  right  to  use 561 

rule  for  determining  present  worth  of  life  estate  where 
Carlisle  table  is  used  to  determine  expectancy 568 

evidence  that  ticket  seller  told  purchaser  that  void  ticket 
was  good  is  not  admissible 5^5 

what  evidence  sufficient  to  sustain  recovery  against  land- 
lord for  an  injury  to  tenant's  servant — ^what  is  not  con- 
tributory negligence 630 

EXECUTORS  AND  ADMINISTRATORS. 

legacy  is  not  a  charge  upon  real  estate  unless  such  inten- 
tion is  shown  by  the  will — when  legacy  is  not  a  charge 
upon  real  estate 236 

direction  to  pay  legacy  "in  due  course  of  administration" 
does  not  charge  the  legacy  upon  real  estate 236 

when  equity  may  direct  re-conversion  of  money  into  land 
but  must  leave  executor  in  charge  of  land,  as  trustee, 
until  time  for  distribution 288 

EXPERT  TESTIMONY.— §ee  EVIDENCE. 

FEES.— See  GRAIN  INSPECTION. 

FENCES. 

city  has  power  to  pass  ordinance  requiring  railroad  tracks 
in  city  limits  to  be  fenced  for  protection  of  persons — 
ordinance  coiistrued  as  intended  for  such  purpose 466 

FINGER  PRINTS. 

finger-print  evidence  is  admissible,^  with  other  evidence, 
as  a  means  of  identification — right  of  persons  expert  in 
finger-print  identification  to  testify 534 

FOREIGN  CORPORATIONS.— See  CORPORATIONS. 

FOREST  PRESERVES. 

a  law  authorizing  organization  of  municipal  corporations 
must  be  available  to  all  citizens  similarly  situated — the 
Forest  Preserve  act  of  1909  is  invalid 266 
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FORGERY.                                                                             PAGE, 
altering  marginal  figures  of  a  check  to  correspond  with 
written  amount  is  not  forgery 33^ 

FORMER  CASES. 

Schumann  v.  Sprague,  189  111.  425,  explained,  in  connec- 
tion with  rule  that  a  declaration  in  ejectment  need  not 
specify  the  character  of  the  fee  claimed 43 

Finlon  v.  Clark,  118  111.  32,  approved,  as  to  the  rule  that 
proof  that  a  deed  was  intended  as  a  mortgage  cannot  be 
offered  in  defense  to  ejectment 43 

Bevans  v.  Murray,  251  111.  603,  followed,  as  to  power  of 
court,  by  a  decree  in  personam,  to  compel  conveyance 
of  title  to  land  located  in  a  foreign  State 49 

Field  V.  Western  Springs,  181  111.  186,  disapproved,  as  to 
its  holding  concerning  dismissal  of  bill  upon  the  appli- 
cation for  a  temporary  injunction 74 

Dickey  v.  People,  160  111.  633,  distinguished,  as  to  when 
the  court  is  without  jurisdiction  to  confirm  a  special 
assessment 104 

People  V.  DeWolf,  62  111.  253,  distinguished,  as  to  when 
receding  from  amendments  by  a  yea  and  nay  vote  is  a 
final  passage  of  the  bill , 108 

People  V.  Madison  County,  125  111.  334,  distinguished,  as 
to  when  agreement  by  highway  commissioners  may  be 
proved  though  they  made  no  record  of  such  agreement.   126 

Leonard  v.  Arnold,  244  111.  429,  distinguished,  as  to  when 
a  fraudluent  change  of  classification  invalidates  the  as- 
sessment    167 

Chicago  V.  Union  Traction  Co,  199  111.  259,  distinguished, 
as  to  city  having  no  power  to  compel  railroad  company 
to  light  street  beneath  elevated  structure 185 

Mette  V.  Feltgen,  148  111.  357,  explained,  as  to  joint  ten- 
ancy of  husband  and  wife  being  severed  when  one  con- 
veys his  or  her  interest  to  a  stranger 194 

Dunham  v.  Black  Diamond  Coal  Co,  239  111.  457,  and 
Spring  Valley  Coal  Co,  v.  Greig,  226  id.  511,  explained, 
as  to  what  things  need  not  be  marked  by  mine  examiner.  198 

Rowland  v.  Fischer,  30  111.  224,  explained,  as  to  when  the 
plaintiff  in  ejectment  is  not  required  to  prove  breach  of 
contract  of  purchase  by  defendant 222 

Drainage  District  v.  Daily,  239  111.  428,  and  Drainage  Dis- 
trict V.  E.,  J,  &  £.  Ry,  Co,  249  id.  260,  explained,  as  to 
when  the  court  may  proceed  under  the  original  petition 
after  remandment 259 
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FORMER  CASnS.^Continued,  page. 

Stuke  V.  Closer,  223  III.  316,  distinguished,  as  to  when  it 
is  competent  to  show  that  the  testator  could  not  have 
signed  the  will 228 

Rafferty  v.  McGowan,  136  111.  620,  followed,  as  to  rule 
that  resignation  of  incumbent  before  proceeding  to  con- 
test election  is  begun  bars  the  proceeding 233 

Wilce  V.  VanAnden,  248  111.  358,  and  Mills  v.  Newberry, 
112  id.  123,  distinguished,  as  to  when  subject  matter  of 
gift  to  charity  is  not  uncertain 243 

People  V.  C,  C,  C.  &  St.  L.  Ry.  Co,  249  111.  160,  followed, 
as  to  when  a  certificate  for  additional  tax,  under  sec- 
tion 119  of  Roads  and  Bridges  act,  is  not  sufficient. . . .  262 

Wilson  V.  Trustees,  133  111,  443,  and  Owners  of  Lands  v. 
People,  113  id.  296,  distinguished,  as  to  when  act  for 
organization  of  municipal  corporations  is  invalid 266 

People  V.  Weston,  236  111.  104,  distinguished,  as  to  when 
evidence  that  prosecutrix  in  rape  case  made  complaint 
is  not  admissible 281 

Winstanley  v.  People,  92  111.  402,  distinguished,  as  to 
when  writ  of  error  may  be  sued  out  by  persons  not  par- 
ties to  record 305 

Armstrong  v.  People,  37  111.  459,  distinguished,  as  to  right 
of  jury  to  fix  penalty  in  civil  action 399 

Fearn  v.  Post  let  hwaite,  240  111.  626,  adhered  to,  as  to  wife 
of  executor  named  in  will  being  incompetent  to  attest 
the  will  as  a  subscribing  witness 436 

Dorn  v.  Farr,  179  111.  no,  and  Thornton  v.  Common- 
wealth Loan  Ass'n,  181  111.  456,  distinguished,  as  to 
when  no  exception  to  master's  report  is  necessary 442 

Schneider  v.  Sulzer,  212  111.  87,  distinguished,  as  to  what 
evidence  tends  to  show  dedication  of  street 442 

People  V.  Harper,  91  111.  537,  explained,  as  to  grain  in- 
spection fees  being  public  money  to  be  paid  into  the 
State  treasury 554 

Suehr  v.  Sanitary  District,  242  111.  496,  distinguished,  as 
to  when  injury  to  land  from  overflow  is  not  permanent 
in  character 591 

FRAUD.— See  STATUTE  OF  FRAUDS. 

a  bill  will  lie  to  impeach  decree  obtained  by  fraud — what 
constitutes  a  fraud  upon  court  in  obtaining  decree 65 

court  will  not  impeach  a  decree  for  alleged  fraud  except 
upon  clear  proof — bill  should*  show  whether  rights  of 
third  parties  have  intervened 66 
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FRAUD. — Continued.  page. 

general  rule  as  to  time  within  which  a  bill  must  be  filed 
to  impeach  a  decree  for  fraud 66 

when  a  lease  of  right  to  take  minerals  upon  royalties  is 
properly  set  aside  as  obtained  by  fraud 99 

what  is  not  such  misrepresentation  as  to  value  of  land  as 
defeats  vendor's  right  to  specific  performance 207 

when  bill  charging  drainage  commissioners  with  fraudu- 
lently conspiring  with  contractor  to  pay  for  worthless 
work  states  a  good  cause  for  equitable  relief 300 

FREEHOLD. 

when  freehold  is  involved  in  a  proceeding  to  set  aside  a 
lease  ^s  a  cloud  upon  title 99 

a  freehold  does  not  include  mere  right  to  do  that  which 
in  equity  would  entitle  a  party  to  a  freehold 123 

a  freehold  is  not  involved  in  a  proceeding  to  foreclose  a 
mortgage  or  for  an  accounting — when  issue  made  by  a 
cross-bill  does  not  involve  a  freehold 123 

when  a  freehold  is  involved  on  appeal  from  an  order  of 
probate  although  the  will  does  not  expressly  mention 
real  estate 228 

when  freehold  is  involved  in  proceeding  to  contest  a  will.  243 

when  freehold  is  not  involved  on  appeal  from  decree  in 
a  proceeding  to  construe  will 519 

when  freehold  is  involved  in  action  against  sanitary  dis- 
trict for  damages  to  land  from  overflow 591 

GENERAL  ASSEMBLY. 

what  constitutes  the  final  passage  of  a  bill — ^when  reced- 
ing from  amendments  by  a  yea  and  nay  vote  is  a  final 
passage  of  a  bill 108 

GRAIN  INSPECTION. 

expense  of  grain  inspection  is  a  proper  charge  upon  funds 
of  State — fees  for  grain  inspection  belong  to  the  State 
and  not  to  the  inspectors 554 

grain  inspection  department  is  part  of  the  State  govern- 
ment— grain  inspection  fees  are  public  money  though 
they  may  be  required  to  be  kept  in  special  fund 554 

act  of  191 1,  requiring  public  money  to  be  paid  into  State 
treasury,  applies  to  grain  inspection  fees 554 

act  of  191 1,  requiring  public  money  to  be*  paid  into  State 
treasury,  is  valid  as  applied  to  grain  inspection  depart- 
ment— what  does  not  invalidate  law 555 
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HABEAS  CORPUS.  page. 

writ  of  habeas  corpus  must  be  confined  to  its  legitimate 
purpose  and  cannot  be  used  as  a  writ  of  error — ^whcn 
court  must  decline  to  discharge  prisoner 9 

when  order  of  discharge  on  habeas  corpus  is  void — an  of- 
ficer is  not  protected  by  process  he  knows  is  void lo 

HANDWRITING. 

rule  as  to  proving  signature  by  comparison  with  a  signa- 
ture admitted  to  be  genuine 229 

HARD  ROADS. 

total  tax  levied  under  section  i  of  Hard  Roads  act  cannot 
exceed  one  dollar  on  each  $100  assessed  valuation — the 
hard  road  tax  and  hard  road  bond  tax  are  separate. . . .  329 

HIGHWAYS.— See  TAXES. 

in  absence  of  statute  to  the  contrary,  highway  commis- 
sioners may  sue  in  name  of  town  to  enjoin  obstruction 
of  ditch 126 

when  ditch,  carrying  waters  from  highway  is  within  the 
act  of  1889,  concerning  ditches  by  mutual  agreement. .  126 

proof  of  an  agreement  between  commissioners  and  land 
owner  concerning  connection  of  ditches  may  be  made 
though  there  was  no  record  made  of  such  agreement. .   126 

a  dedication  may  be  by  parol — so  far  as  parol  agreement 
to  dedicate  concerns  the  public  it  is  not  affected  by  the 
Statute  of  Frauds 442 

what  tends  to  prove  dedication  of  street 442 

HOMESTEAD. 

neglect  of  sheriff  to  pay  over  to  the  execution  defendant 
the  $1000  for  her  homestead  estate  does  not  invalidate 
the  sale  nor  defeat  purchaser's  title 447 

HUSBAND  AND  WIFE. 

legislature  has  power  to  pass  laws  regulating  the  rights 
and  duties  of  husband  and  wife 154 

section  11  of  act  concerning  husband  and  wife  imposes  no 
new  duties  and  is  not  unconstitutional 134 

section  11  of  act  concerning  husband  and  wife  does  not 
authorize  court  to  take  property  of  abandoning  spouse 
and  give  it  to  abandoned  one  without  restriction 135 

court  should  ascertain,  by  hearing  evidence,  what  is  nec- 
essary for  needs  of  abandoned  spouse,  including  what 
is  necessary  for  a  solicitor's  fee 135 
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HUSBAND  AND  WIFE.— Continued.  page. 

section  ii  of  act  concerning  husband  and  wife  contem- 
plates service  of  summons  by  publication  as  in  chancery.  134 

joint  tenancy  of  husband  and  wife  is  no  longer  an  estate 
by  the  entirety  but  is  severed  when  one  of  them  con- 
veys his  or  her  interest  to  a  stranger 194 

a  deed  made  by  one  joint  tenant  is  not  void  because  not 
joined  in  by  the  other 194 

divorce  is  remedy  provided  for  an  innocent  party — ^what 
must  be  considered  when  husband  defends  divorce  suit 
upon  ground  that  wife  was  also  guilty  of  cruelty 318 

a  clear  case  must  be  made  to  justify  granting  a  divorce 
to  husband  for  wife's  cruelty — ^when  wife's  acts  of  vio- 
lence do  not  prevent  a  divorce  for  husband's  cruelty. . .  318 

what  does  not  show  that  the  wife  was  guilty  of  habitual 
drunkenness — power  of  Supreme  Court  and  trial  court 
to  modify  provision  for  alimony 319 

what  makes  prima  facie  case  barring  husband's  dower,  un- 
der section  15  of  Dower  act,  for  committing  adultery..  530 

INDICTMENT. 

an  indictment  must  allege  all  facts  necessary  to  constitute 

the  crime  charged  and  all  the  ingredients  of  which  the 

offense  is  composed 29 

section  6  of  division  11  of  the  Criminal  Code  does  not 

authorize  the  substitution  of  inference  and  inconclusive 

presumptions  for  allegations  of  fact 29 

when  allegations  against  accessory  must  be  as  full  and 

complete  as  those  against  principal 29 

indictment  charging  two  persons  with  the  crime  of  rape 

without  force  must  allege  the  age  of  both 29 

essential  allegations  of  indictment  attempting  to  charge 

woman  as  accessory  to  crime  of  rape  without  force ....     29 

INFORMERS.— See  PENALTIES. 

INJUNCTION. 

when  street  railway  company  may  enjoin  the  use  by  an- 
other company  of  the  portions  of  the  public  streets  oc- 
cupied by  complainant's  tracks 73 

when  bill  cannot  be  dismissed  for  want  of  equity  upon  ap- 
plication for  temporary  injunction 73 

when  city  is  not  a  necessary  party  to  bill  by  street  rail- 
way company  to  enjoin  use  by  another  company  of  por- 
tions of  street  occupied  by  complainant's  tracks 74 
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in  absence  of  statute  to  the  .contrary,  highway  commis- 
sioners may  sue  in  name  of  town  to  enjoin  obstruction 
of  ditch 126 

when  ditch  carrying  waters  from  highway  is  within  act  of 
1889,  concerning  ditches  made  by  mutual  agreement...   126 

when  question  whether  court  erred  in  denying  motion  for 
temporary  injunction  is  not  involved  on  appeal 300 

when  denial  of  motion  for  a  temporary  injunction  may  be 
treated  as  a  final  disposition  of  the  case — ^when  a  bill 

states  good  cause  for  equitable  relief 300 

.  when  dismissal  of  bill  cannot  be  sustained  as  having  been 
for  want  of  equity — when  bill  cannot  be  dismissed  upon 
motion  of  the  defendant 300 

power  of  court  to  dismiss  a  bill  for  want  of  prosecution 
must  be  exercised  reasonably — when  it  is  error  to  dis- 
miss bill  over  complainant's  objection 300 

equity  will  enjoin  collection  of  tax  upon  exempt  prop- 
erty— when  assessment  of  franchise  of  corporation  by 
local  assessor  is  void  and  tax  thereon  may  be  enjoined.  348 

a  person  charged  with  a  tax  upon  property  he  is  not  the 
owner  of  may  enjoin  collection  of  the  tax 348 

INSTRUCTIONS. 

when  instructions  permitting  conviction  for  assault  with 

intent  to  commit  rape  should  not  be  given 281 

when  giving  instructions  not  based  on  the  evidence  will 

not  reverse  judgment  against  sanitary  district 592 

what  modification  of  instruction,  in  action  by  servant  of 

tenant  against  landlord,  is  not  harmful 630 

INSURANCE. 

doubtful  provisions  of  policy  are  construed  most  favorably 
for  the  insured 369 

provision  authorizing  company  to  deduct  any  indebtedness 
of  insured  construed  as  limited  to  indebtedness  growing 
out  of  policy  and  as  not  including  general  indebtedness.  369 

distinction  between  contracts  for  life  insurance  and  con- 
tracts for  fire  insurance — regulations  tending  to  guard 
against  insolvency  of  life  insurance  company  is  valid. .  398 

act  of  1891,  prohibiting  discrimination  in  life  insurance 
rates,  is  not  invalid  as  stifling  competition 398 

provision  for  forfeiture  of  life  insurance  agent's  license 
for  violation  of  the  act  of  1891  is  not  invalid 399 

when  it  is  not  necessary,  in  suit  for  penalty  for  violation 
of  act  of  1891,  to  allege  that  discrimination  was  unjust.  399 
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INSURANCE.— Con/wM^rf.  page. 

when  refusal  to  permit  proof  of  rule  of  an  insurance  com- 
pany against  rebating  is  not  improper 399 

when  rule  that  an  informer  cannot  reap  the  benefit  of  his 
wrongful  act  does  not  apply — what  acts  by  informer  do 
not  defeat  recovery  of  penalty 399 

action  to  recover  penalty  for  violation  of  act  of  1891  is  a 
civil  action  and  the  jury  may  fix  the  penalty 399 

INTEREST. 

when  complainant  in  specific  performance  is  not  entitled 
to  interest  and  also  to  rents  and,  profits  of  land 207 

INTOXICATING  LIQUORS.— See  DRAM-SHOPS. 

JOINT  TENANCY. 

joint  tenancy  of  husband  and  wife  is  no  longer  an  estate 
by  the  entirety  but  is  severed  when  one  of  them  con- 
veys his  or  her  interest  to  a  stranger 194 

a  deed  made  by  one  joint  tenant  is  not  void  because  not 
joined  in  by  the  other 194 

JUDGMENTS  AND  DECREES. 

when  order  of  discharge  on  habeas  corpus  is  void — an  of- 
ficer is  not  protected  by  process  he  knows  is  void 10 

when  decree  finding  deed  to  be  a  mortgage  does  not  bar 
recovery  in  ejectment  suit  by  mortgagee 44 

a  bill  will  lie  to  impeach  decree  obtained  by  fraud — what 
constitutes  fraud  upon  the  court  in  obtaining  a  decree.     65 

what  must  be  alleged  in  a  bill  to  impeach  a  decree  for 
fraud — ^when  decree  should  be  set  out  in  full 65 

court  will  not  impeach  a  decree  for  alleged  fraud  except 
upon  clear  proof — ^bill  should  show  whether  rights  of 
third  parties  have  intervened 66 

general  rule  as  to  time  for  filing  bill  to  impeach  decree 
for  fraud — when  bill  to  impeach  decree  fails  to  show 
that  complainant  has  not  been  guilty  of  laches 66 

conclusiveness  of  confirmation  judgment  not  affected  by 
fact  that  it  is  rendered  by  default,  after  notice 296 

Supreme  Court  may  modify  provision  for  alimony  in  di- 
vorce decree  and  trial  court  may  further  modify  it  as 
changed  conditions  may  require 319 

due  process  of  law  implies  that  party  shall  not  only  have 
notice  but  a  hearing — what  is  not  a  denial  of  due  pro- 
cess of  law 607 
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when  judgment  would  be  merely  an  arbitrary  edict  of  the 
judge — ^when  court  cannot  inquire  whether  former  de- 
cree is  just  and  equitable 607 

court  will  not  re-open  issues  upon  filing  a  creditor's  bill 
to  remove  alleged  fraudulent  conveyances 608 

JUDICIAL  SALES. 

when  mistake  in  describing  judgment  in  sheriff's  deed  is 
not  fatal  to  the  sale— the  fact  that  form  of  attachment 
judgment  is  general  is  not  fatal  to  the  sale 36 

attachment  sale  is  not  void  on  collateral  attack  because 
special  execution  was  not  awarded 36 

when  error  in  rendering  attachment  judgment  does  not 
render  the  judgment  void  on  collateral  attack 37 

when  discrepancy  in  name  of  a  minor  does  not  defeat  a 
guardian's  sale  of  his  interest  in  land 207 

it  is  the  duty  of  the  sheriff  to  see  that  the  $1000  paid  to 
him  for  defendant's  homestead  is  turned  over  to  the  de- 
fendant— effect  of  his  neglect  of  duty 447 

JURISDICTION. 

writ  of  habeas  corpus  must  be  confined  to  its  legitimate 
use  and  cannot  be  used  as  a  writ  of  error — ^when  court 
must  decline  to  discharge  prisoner 9 

when  court  may  decree  specific  performance  of  contract 
to  convey  land  located  in  a  foreign  State 49 

court  is  without  jurisdiction  to  confirm  assessment  if  af- 
fidavit shows  that  notices  were  mailed  less  than  fifteen 
days  before  the  hearing 104 

section  11  of  act  concerning  husband  and  wife  contem- 
plates service  of  summons  by  publication  as  in  chancery.  134 

defective  affidavit  of  non-residence,  in  a  drainage  assess- 
ment proceeding,  may  be  amended,  by  leave  of  court,  to 
show  the  facts 143 

party  whose  rights  are  not  affected  by  a  defective  affida- 
vit of  non-residence  cannot  complain — general  appear- 
ance waives  a  defective  notice 144 

when  discrepancy  in  name  of  a  minor  does  not  defeat  a 
guardian's  sale  of  his  interest  in  land 207 

when  freehold  is  involved  on  appeal  from  order  of  pro- 
bate though  will  does  not  expressly  mention  real  estate.  228 

question  of  residence  in  divorce  case  is  open  for  consid- 
eration in  the  Supreme  Court  even  though  it  was  not 
raised  or  passed  upon  in  the  Appellate  Court 318 
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court  is  without  jurisdiction  to  confirm  special  assessment 

if  certificate  of  publication  is  invalid 409 

secretary  of  newspaper  corporation  has  no  implied  power 

to  make  a  certificate  of  publication  for  the  company. . .  409 
plea  of  justification  by  school  directors  to  information  in 

quo  warranto  must  show  jurisdiction  to  organize — ^when 

trustees  have  no  jurisdiction  to  change  school  districts.  414 

when  service  of  process  confers  no  jurisdiction 415 

court  of  equity  has  jurisdiction  of  bill  to  construe  will 

though  existence  of  trust  is  controverted 522 

LABELS.— See  LABOR  UNIONS. 

LABOR  UNIONS. 

Union  Label  law  is  not  unconstitutional — what  is  not  a 
violation  of  such  law  by  contractor  not  having  the  right 
to  use  a  union  label 561 

LACHES. 

general  rule  as  to  time  within  which  bill  must  be  filed  to 
impeach  a  decree  for  fraud 66 

when  bill  to  impeach  decree  fails  to  show  that  complain- 
ant has  not  been  guilty  of  laches 66 

LANDLORD  AND  TENANT. 

a  tenant  is  estopped  to  dispute  his  landlord's  title  or  to 
claim  adversely  to  such  title  without  first  surrendering 
possession  of  the  premises 87 

record  of  chancery  suit  establishing  fact  that  complainant 
was  the  defendant's  tenant  is  admissible  in  subsequent 
ejectment  suit  between  the  parties 87 

duty  of  landlord  with  reference  to  elevator  used  by  his 
tenants  and  their  servants — when  landlord  is  liable  for 
injury  to  tenant's  servant 630 

LEASES. 

when  a  freehold  is  involved  in  a  proceeding  to  set  aside  a 
lease  as  a  cloud  on  title — when  lease  of  right  to  take 
minerals  is  obtained  by  fraud 99 

LEGACIES.— See  WILLS. 

LICENSES. 

Foreign  Corporation  law  of  1905  does  not  require  corpo- 
rations already  licensed  to  re-qualify 361 
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what  does  not  destroy  railroad  company's  possession  of 
right  of  way  up  to  fence — ^possession  by  railroad  com- 
pany is  notice  of  its  rights ." 179 

when  condemnation  judgment  is  not  color  of  title— effect 
where  such  judgment  and  the  receipt  for  the  money  are 
coupled  with  twenty  years*  adverse  possession 179 

when  all  damages  from  permanent  structure  cannot  be  re- 
covered in  one  suit — ^permanency  of  injury  and  not  per- 
manency of  structure  is.  the  test 591 

when  injury  to  land  from  overflow  is  not  necessarily  of  a 
permanent  character — ^when  a  sanitary  district  is  liable 
for  damages  to  land  from  overflow 591 

MANDAMUS. 

when  public  oflicer  is  individually  liable  for  the  costs  of  a 

mandamus  proceeding  against  him 109 

Mandamus  act  contemplates  that  the  rights  of  all  persons 

interested  shall  be  adjudicated  in  one  suit 304 

when  policemen  not  parties  to  the  record  may  sue  out  a 

writ  of  error  to  reverse  mandamus  judgment 305 

MARRIAGE.— See  HUSBAND  AND  WIFE. 
MASTER  AND  SERVANT.— See  MINES. 
MENTAL  CAPACITY.— See  WILLS. 

MINES. 

Mines  and  Miners  act  was  passed  in  obedience  to  the  con- 
stitutional mandate  and  should  be  liberally  construed. .  198 

it  is  only  physical  conditions  which  make  a  working  place 
unsafe  that  the  mine  examiner  must  observe  and  mark.   198 

when  section  18  of  Mines  and  Miners  act,  concerning  the 
marking  of  unsafe  conditions  in  working  places,  does 
not  apply  to  the  rope  haulage  system  in  the  mine 198 

statute  does  not  expressly  require  a  mine  examiner  to  be 
competent  to  examine  machinery  or  engines 198 

MORTGAGES. 

as  against  the  mortgagor  the  mortgagee  is  the  owner  of 
the  fee — ^when  the  mortgagee  may  recover,  in  ejectment, 
under  a  declaration  claiming  the  fee 43 
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MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
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privilege  to  use  streets,  when  granted  by  an  ordinance,  is 
not  necessarily  a  mere  license — rule  where  mere  license 
is  acted  upon  in  a  substantial  way  before  revocation ...     73 

a  city  cannot,  after  granting  portions  of  street  to  street 
railway,  grant  same  portions  to  another  street  railway.     73 

when  a  city  is  not  a  necessary  party  to  a  bill  by  a  street 
railway  company  to  enjoin  another  company  from  using 
portion  of  street  used  by  complainant 74 

Illinois  Commission  Form  of  Government  act  does  not  de- 
prive voters  at  primary  of  constitutional  rights — such 
law  is  not  invalid  as  a  local  or  special  law 108 

Illinois  Commission  Form  of  Government  act  does  not 
violate  provision  of  Federal  constitution  guaranteeing 
to  the  States  a  republican  form  of  government 109 

a  classification  of  municipal  corporations  based  upon  sub- 
stantial differences  in  population  is  not  invalid 109 

v/hen  amendment  attempting  to  exclude  certain  territory 
from  operation  of  ordinance  fixing  number  of  saloons 
by  population  is  repugnant  to  original  ordinance 160 

when  repugnant  amendment  may  be  disregarded  and  the 
original  ordinance  be  enforced 160 

police  power  of  a  city  is  a  continuing  one,  of  which  it 
cannot  divest  itself  by  contract 185 

city  does  not  have  same  right  to  regulate  elevated  struc- 
tures as  it  does  gprade  crossings— city  cannot  compel  a 
railroad  to  light  street  beneath  elevated  structure 185 

Chicago  ordinance  requiring  lights  at  crossings  is  invalid 
as  applied  to  railroads  which  cross  above  the  streets  on 
elevated  structures 185 

a  law  authorizing  organization  of  municipal  corporations 
must  be  available  to  all  citizens  similarly  situated — the 
Forest  Preserve  act  of  1909  is  unconstitutional 266 

an  election  to  organize  under  a  referendum  statute  is  not 
analogous  to  election  to  organize  under  the  Cities  and 
Villages  act 266 

ordinances  must  not  be  in  conflict  with  general  laws  of 
State — police  regulations  of  city  may  differ  from  those 
of  State  if  not  inconsistent  therewith 311 

the  Pure  Food  law  of  1907  did  not  deprive  cities  of  police 
power  over  sale  of  adulterated  foods — ^what  does  not 
render  ordinance  repugnant  to  the  statute ^ 311 

when  the  tax  levies  for  city  and  village  purposes  are  in- 
suflficient 372 
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city  has  power  to  pass  ordinance  requiring  railroad  tracks 
in  city  limits  to  be  fenced  for  protection  of  persons — 
ordinance  con^strued  as  intended  for  such  purpose 466 

a  city's  power  to  take  land  under  the  Local  Improvement 
act  is  no  greater  than  is  the  power  possessed  by  other 
corporations  to  take  land  under  Eminent  Domain  act . .  475 

city  has  no  power  to  take  the  land  of  a  public  library  for 
the  purpose  of  widening  the  street 475 

item  of  county  tax  described  as  "to  revenue,  $5000/'  is  too 
indefinite — effect  where  town  clerk's  certificate  of  levy 
is  "for  all  town  purposes" 482 

MURDER. 

exception  to  rule  that  evidence  tending  to  prove  other  of- 
fenses is  not  admissible — weight  to  be  given  evidence 
of  identification  is  a  question  for  the  jury 534 

finger-print  evidence  is  admissible,  with  other  evidence, 
as  a  means  of  identification — right  of  persons  expert  in 
finger-print  identification  to  testify 534 

NAMES. 

when  discrepancy  in  name  of  a  minor  does  not  defeat  a 
guardian's  sale  of  his  interest  in  land 207 

NAVIGABLE  STREAMS.— See  STREAMS. 

NEGLIGENCE. 

city  has  power  to  pass  ordinance  requiring  railroad  tracks 
in  city  limits  to  be  fenced  for  protection  of  persons — 
ordinance  construed  as  intended  for  that  purpose 466 

when  failure  of  company  to  fence  railroad  tracks  in  city 

.  is  proximate  cause  of  injury  to  boy 466 

what  is  not  essential  to  render  a  negligent  act  the  proxi- 
mate cause  of  an  injury 467 

when  carrier  is  not  liable  for  injury  sustained  by  person 
after  being  required  to  leave  the  train 585 

evidence  that  ticket  seller  told  purchaser  that  void  ticket 
was  good  is  not  admissible 585 

duty  of  landlord  with  reference  to  elevator  used  by  his 
tenants  and  their  servants — rule  as  to  sufficiency  of  dec- 
laration after  verdict  630 

contributory  negligence  is  ordinarily  a  question  for  the 
jury — what  is  not  contributory  negligence  by  person  in 
putting  his  head  in  elevator  shaft  to  look  up 630 
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doctrine  of  assumed  risk  does  not  apply  where  there  is  no 

contractual  relation  between  the  parties 630 

what  modification  of  instruction  is  not  harmful 630 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

section  11  of  act  concerning  husband  and  wife  contem- 
plates service  of  summons  by  publication  as  in  chancery.  134 

affidavit  of  non-residence,  filed  in  a  drainage  assessment 
proceeding,  may  be  amended  to  show  the  facts 143 

section  37  of  Levee  act,  when  properly  construed,  does 
not  provide  for  an  assessment  without  notice 143 

a  party  whose  rights  are  not  affected  by  a  defective  affi- 
davit of  non-residence  cannot  complain  thereof — gen- 
eral appearance  waives  a  defective  notice 144 

possession  by  a  railroad  company  is  notice  of  its  rights — 
when  land  owner  cannot  deny  notice  of  company's  rights.  178 

court  has  no  power  to  confirm  special  assessment  if  cer- 
tificate of  publication  is  invalid 409 

secretary  of  newspaper  corporation  has  no  implied  power 
to  make  a  certificate  of  publication  for  the  company. . .  409 

NUISANCES. 

when  all  damages  from  a  permanent  structure  cannot  be 
recovered  in  one  suit — permanency  of  injury  and  not 
permanency  of  the  cause  is  the  test — limitations '.  591 

when  injury  to  land  from  overflow  is  not  necessarily  of  a 
permanent  character — measure  of  damages  in  a  case  of 
permanent  injury  to  realty 591 

when  rule  of  damages  applicable  where  shade  or  orna- 
mental trees  are  destroyed  does  not  apply 591 

extent  to  which  statute  authorizing  work  is  a  protection — 
when  a  sanitary  district  is  liable  for  damages  to  lands 
from  overflow 592 

when  plaintiff  may  prove  value  of  timber  destroyed  and 
yearly  value  of  pasture  lands  overflowed 592 

obstruction  of  a  navigable  stream  is  a  public  nuisance — 
how  proceeded  against — what  is  essential  to  enable  pri- 
vate person  to  recover  damages  from  public  nuisance..  622 

test  in  determining  whether  an  individual  sustains  special 
damage  from  public  nuisance 622 

when  declaration  does  not  show  a  special  injury  to  plain- 
tiff from  obstruction  of  navigable  stream 622 
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when  policemen  not  parties  to  the  record  may  sue  out  a 

writ  of  error  to  reverse  a  mandamus  judgment 305 

secretary  of  newspaper  corporation  has  no  implied  power 

to  make  a  certificate  of  publication  for  the  company...  409 

ORDINANCES. 

rules  for  construing  statutes  apply  to  ordinances — ^when 
ordinance  may  be  enforced  as  to  valid  subject  matter. .  160 

when  amendment  attempting  to  exclude  certain  territory 
from  operation  of  ordinance  fixing  number  of  saloons 
by  population  is  repugnant  to  original  ordinance 160 

when  repugnant  provision  of  dram-shop  ordinance  may  be 
disregarded  and  remainder  of  ordinance  be  enforced. . .  160 

Chicago  ordinance  requiring  lights  at  railroad  crossings 
is  invalid  as  applied  to  railroads  which  cross  above  the 
streets  on  elevated  staictures 185 

ordinances  must  not  be  in  conflict  with  general  laws  of 
the  State — police  regulations  of  a  city  may  differ  from 
those  of  the  State  on  the  same  subject 311 

the  Pure  Food  law  of  1907  did  not  deprive  cities  of  police 
power  over  sale  of  adulterated  foods — what  does  not 
render  ordinance  repugnant  to  statute 311 

ordinance  requiring  a  railroad  company  to  fence  tracks 
within  city  construed  as  intended  to  protect  perscHis...  466 

PARTIES. 

when  city  is  not  a  necessary  party  to  a  bill  by  a  street 
railway  company  to  enjoin  another  company  from  using 
portion  of  street  occupied  by  complainant 74 

in  absence  of  a  statute  to  the  contrary,  highway  commis- 
sioners may  sue  in  name  of  the  town  to  enjoin  obstruc- 
tion of  ditch 126 

only  parties  to  a  suit  may  appeal,  but  a  writ  of  error  is 
not  limited  to  parties  of  record 304 

Mandamus  act  contemplates  that  rights  of  all  persons  in- 
terested shall  be  adjudicated  in  one  suit 304 

when  policemen  not  parties  to  record  may  sue  out  a  writ 
of  error  to  reverse  a  mandamus  judgment 305 

when  failure  to  make  a  third  candidate  a  party  to  a  pro- 
ceeding to  contest  an  election  is  not  fatal 340 

when  party  who  refuses  to  join  with  complainant  in  filing 
a  bill  may  properly  be  made  a  defendant 575 

one  who  has  parted  with  all  his  interest  in  land  is  not  a 
necessary  party  to  a  bill  to  quiet  title 575 
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what  admission  by  complainant  in  bill  for  partition  does 
not  show  any  bar  to  the  relief  sought 335 

when  a  co-tenant  is  entitled  to  demand  partition  notwith- 
standing agreement  to  allow  land  to  be  sold 335 

moral  wrong  of  co-tenant  in  refusing  to  be  bound  by  oral 
contract  to  allow  sale  of  land  does  not  estop  her  from 
demanding  partition 335 

when  complainant  is  not  estopped  to  maintain  bill  to  par- 
tition land  sold  by  her  husband  to  a  trustee  for  a  cor- 
poration organized  solely  to  deal  in  real  estate 424 

purpose  of  statute  authorizing  sale  of  lands,  including  life 
estate — earning  power  of  proceeds  of  sale  is  the  basis 
for  computing  present  worth  of  life  estate 568 

standard  mortality  tables  are  admissible  to  aid  in  deter- 
mining present  value  of  life  estate 568 

rule  for  determining  present  worth  of  life  estate  where 
Carlisle  table  is  used  to  determine  expectancy 568 

value  of  a  life  estate  should  not  be  calculated  at  com- 
pound interest 568 

PARTNERSHIP. 

when  one  partner  should  not  be  compelled  to  account  to 

other  for  mistake  of  judgment  in  selling  land 49 

at  time  of  settlement  agreement  each  partner  should  bring 

forward  all  claims  which  are  then  due 49 

PENALTIES. 

when  rule  that  an  informer  cannot  reap  thfe  benefit  of  his 
own  wrongful  act  does  not  apply — what  acts  by  an  in- 
former do  not  defeat  recovery  of  penalty 399 

action  to  recover  penalty  for  violation  of  Insurance  act  of 
1891  is  a  civil  action  and  the  jury  may  fix  the  penalty. .  399 

PERPETUITIES. 

life  taken  as  part  of  the  measure  of  time  in  rule  against 
perpetuities  need  not  be  the  life  of  a  person  having  an 
interest  in  the  estate 243 

bequests  to  charity  are  not  ordinarily  within  rule  against 
perpetuities — when  bequest  to  hospital  is  not  within  the 
rule  against  perpetuities 243 

rule  against  perpetuities  applies  to  gifts  of  personal  prop- 
erty as  well  as  to  devises  of  real  estate 244 

when  bequests  to  children  or  grandchildren  of  a  person 
in  esse  are  not  within  rule  against  perpetuities 522 
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PLEADING.— See  INDICTMENT.  page. 

where  the  statute  requires  certain  matters  to  be  pleaded 
other  matters  need  not  be  pleaded — declaration  in  eject- 
ment need  not  specify  character  of  fee  claimed 43 

a  mortgagee  whose  mortgage  is  due  and  unpaid  may  re- 
cover in  an  action  of  ejectment  against  the  mortgagor 
under  a  declaration  claiming  the  fee 43 

what  must  be  alleged  in  bill  to  impeach  decree  for  fraud — 
when  decree  should  be  set  out  in  full 65 

court  will  not  impeach  decree  for  fraud  except  upon  clear 
proof — ^bill  to  impeach  decree  should  show  whether  the 
rights  of  third  parties  have  intervened 66 

when  bill  to  impeach  decree  fails  to  show  that  complain- 
ant has  not  been  guilty  of  laches 66 

what  admission  by  complainant  in  a  bill  for  partition  does 
not  show  any  bar  to  the  relief  sought 335 

when  it  is  not  necessary  to  allege  that  discrimination  was 
unjust  in  action  for  penalty  for  violation  of  the  act  of 
1891,  against  discrimination  in  insurance  rates 399 

what  constitutes  a  fatal  variance  between  pleading  and 
proof  in  prosecution  for  violation  of  Union  Label  law — 
leave  to  amend  is  not  an  amendment 561 

when  cross-bill  is  proper — if  matter  is  equally  available 
by  answer  a  cross-bill  is  unnecessary — when  demurrer 
to  cross-bill  is  properly  sustained 575 

wheii  cross-bill  cannot  be  sustained  as  a  bill  of  review  for 
newly  discovered  evidence  nor  as  a  bill  of  review  for 
error  apparent  on  face  of  record 607 

when  declaration  does  not  show  a  special  injury  to  plain- 
tiff from  obstruction  of  a  navigable  stream  which  pre- 
vents operation  of  his  steamboats 622 

rule  as  to  sufficiency  of  declaration  after  verdict 630 

POLICE  POWER. 

police  regulations  of  city  may  differ  from  those  of  State 

if  not  inconsistent  therewith 311 

the  Pure  Food  law  of  1907  did  not  deprive  cities  of  police 

power  over  sale  of  adulterated  foods 31 1 

POSSESSION.— See  LIMITATIONS. 

PRACTICE. 

writ  of  habeas  corpus  must  be  confined  to  its  legitimate 
use  and  cannot  be  used  as  a  writ  of  error — when  court 
must  decline  to  discharge  prisoner 9 
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PRACTICE.— Cd>-nfi«M^(f.  page. 

when  bill  cannot  be  dismissed  for  want  of  equity  upon  ap- 
plication for  a  temporary  injunction 73 

the  propositions  of  law  contemplated  by  the  Practice  act 
must  be  based  upon  hypotheses  of  fact  which  the  evi- 
dence tends  to  prove 179 

when  a  constitutional  q[uestion  is  involved  on  appeal — mo- 
tion for  new  trial  not  necessary  to  raise  the  question 
whether  there  is  evidence  tending  to  support  verdict..   198 

when  plaintiff  in  ejectment  may  appeal  from  judgment  in 
his  favor  as  to  one  lot  and  against  him  as  to  the  other . .  222 

adjudging  all  costs  against  plaintiff  in  ejectment  is  not 
apportioning  the  costs,  as  meant  by  the  statute 222 

Levee  act  in  force  when  drainage  assessment  case  is  re- 
manded controls  further  proceedings 259 

when  the  trial  court  may  proceed  under  original  petition 
after  drainage  assessment  proceeding  is  remanded 259 

appeal  or  writ  of  error  as  to  part  of  lands  of  district  does 
not  invalidate  proceedings  as  to  the  other  lands 259 

\s(hen  cross-error  based  upon  sustaining  objection  to  road 
and  bridge  tax  cannot  be  considered .' 262 

when  denial  of  motion  for  temporary  injunction  may  be 
treated  as  a  final  disposition  of  the  case 300 

when  dismissal  of  bill  for  injunction  cannot  be  sustained 
as  having  been  for  want  of  equity — when  a  bill  should 
not  be  dismissed  on  defendant's  motion 300 

the  power  to  dismiss  suit  for  want  of  prosecution  must  be 
exercised  reasonably — when  it  is  error  to  dismiss  a  bill 
over  complainant's  objection 300 

only  parties  to  a  suit  may  appeal,  but  a  writ  of  error  is 
not  so  limited — the  Mandamus  act  contemplates  that  all 
persons  interested  in  suit  shall  be  made  parties 304 

when  policemen  not  parties  to  the  record  may  sue  out  a 
writ  of  error  to  reverse  a  fnandamus  judgment 305 

Supreme  Court  may  modify  provision  for  alimony  in  di- 
vorce decree  and  trial  court  may  further  modify  it  as 
changed  conditions  may  require 319 

when  constitutionality  of  statute  is  not  involved  on  appeal 
though  trial  court  refused  to  hold  as  a  proposition  of 
law  that  it  was  unconstitutional 346 

no  exception  to  master's  report  is  necessary  to  raise  ques- 
tion whether  proof  corresponds  with  allegations 442 

the  entire  record  is  open  for  review  on  writ  of  error,  in- 
cluding an  order  from  which  an  appeal  was  denied 447 

when  decree  setting  aside  a  will  on  the  verdict  of  the  jury 
must  be  reversed 452 
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FRACTICIS.,— Continued.  page. 

introducing  evidence  waives  an  alleged  error  in  denying  a 
previous  motion  to  direct  verdict — evidence  cannot  be 
weighed  on  motion  to  direct  a  verdict 491 

when  a  freehold  is  not  involved  on  appeal  from  a  decree 
construing  a  will — State  must  have  a  monetary  inter- 
est in  suit  to  authorize  direct  appeal  to  Supreme  Court-   519 

when  interest  of  State  in  suit  to  construe  will  is  not  suf- 
ficient to  authorize  a  direct  appeal  to  Supreme  Court. .  519 

question  of  sufficiency  of  evidence  to  sustain  a  conviction 
cannot  be  raised  where  no  motion  for  new  trial  or  ex- 
ception to  ruling  thereon  is  in  bill  of  exceptions 535 

when  court  of  equity  will  not  re-open  issues  or  inquire 
whether  former  decree  was  just  and  equitable 607 

PROCESS. 

an  officer  is  not  protected  by  process  he  knows  is  void — 
when  order  of  discharge  on  habeas  corpus  is  void 10 

section  11  of  act  concerning  husband  and  wife  contem- 
plates service  of  summons  by  publication  as  in  chancery.  134 

service  of  notice  and  copy  of  petition  by  petitioner  upon 
himself,  as  clerk  of  board  of  school  directors,  confers  no 
jurisdiction  upon  trustees  to  grant  the  petition 414 

when  service  of  process  confers  no  jurisdiction 415 

PROPOSITIONS  OF  LAW. 

the  propositions  of  law  contemplated  by  the  Practice  act 
must  be  based  upon  hypotheses  of  fact  which  the  evi- 
dence tends  to  prove » 179 

PROXIMATE  CAUSE. 

when  failure  of  company  to  fence  railroad  tracks  in  city 

is  proximate  cause  of  an  injury  to  a  child 466 

what  is  not  essential  to  render  negligent  act  the  proximate 

cause  of  an  injury 466 

PUBLICATION.— See  NOTICE. 

PURE  FOOD  LAW. 

the  Pure  Food  law  of  1907  did  not  deprive  cities  of  police 
power  over  sale  of  adulterated  foods — what  does  not 
render  ordinance  repugnant  to  statute 311 

QUO  WARRANTO. 

a  plea  of  justification  in  quo  warranto  must  affirmatively 

show  jurisdiction  to  organize 414 

when  service  of  process  confers  no  jurisdiction 415 
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RAILROADS.  page. 

what  does  not  destroy  a  railroad  company's  possession  of 

right  of  way  up  to  fence — possession  is  notice 178 

when  condemnation  judgment  is  not  color  X)i  title — effect 

of  such  judgment  and  the  receipt  for  the  money,  when 

accompanied  by  twenty  years'  adverse  possession 179 

fact  that  fee  cannot  be  acquired  by  condemnation  is  no 

bar  to  acquiring  title  by  limitation 179 

city  does  not  have  same  right  to  regulate  elevated  tracks 

as  it  does  grade  crossings — city  cannot  compel  railroad 

to  light  street  beneath  elevated  crossing •.   185 

Chicago  ordinance  requiring  lights  at  crossings  is  invalid 

as  applied  to  railroads  which  cross  above  the  streets. . .  185 
a  city  has  power  to  pass  ordinance  requiring  tracks  to  be 

fenced  for  protection  of  persons — ordinance  requiring 

fences  construed  as  intended  to  protect  persons 466 

when  neglect  of  railroad  to  mairitain  fence  in  city  limits 

is  proximate  cause  of  injury  to  child — ^when  question  of 

proximate  cause  is  for  the  jury 466 

what  is  not  essential  in  order  to  render  a  negligent  act  the 

proximate  cause  of  an  injury 467 

a  carrier  may  limit  time  in  which  a  ticket  may  be  used — 

when  ticket  is  limited  one — ^ticket  seller  has  no  implied 

authority  to  waive  limitation 584 

when  a  conductor  may  lawfully  require  a  person  to  pay 

fare  or  leave  train 584 

when  carrier  is  not  liable  for  injury  sustained  by  person 

after  being  required  to  leave  the  train 585 

RAPE. 

person  under  seventeen  years  of  age  cannot  be  convicted 
as  accessory  to  crime  of  rape  without  force 29 

indictment  charging  two  persons  with  crime  of  rape  with- 
out force  must  allege  the  age  of  both 29 

woman  may  be  punished  as  a  principal  for  abetting  crime 
of  rape — essential  allegations  of  indictment 29 

evidence  that  prosecutrix  made  complaint  is  not  admissi- 
ble if  prosecutrix  does  not  testify — when  admitting  evi- 
dence of  complaint  is  reversible  error 281 

when  instructions  permitting  conviction  for  assault  with 
intent  to  commit  rape  should  not  be  given 281 

REAL  PROPERTY. 

joint  tenancy  of  husband  and  wife  is  no  longer  an  estate 
by  the  entirety — ^joint  tenancy  of  husband  and  wife  is 
severed  when  one  conveys  his  interest  to  a  stranger. . .   194 
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REAL  FROFZKTY. ^<:onHnued.  page. 

a  deed  by  one  joint  tenant  not  joined  in  by  the  other  is 
not  void 194 

what  amounts  "to  a  grant  of  a  fee  simple — the  right  to  use 
water  power  is  an  interest  in  real  estate — ^when  right  to 
water  power  is  exempt  from  taxation 348 

when  description  of  land  is  too  uncertain  to  sustain  a  tax 
levy — right  of  county  clerk  to  plat  lands  for  taxation . .  395 

effect  of  deed  made  to  trustee  for  benefit  of  corporation 
organized  solely  to  buy  and  sell  real  estate — rights  ac- 
quired by  stockholders  under  such  deed 424 

statute  must  be  strictly  followed  in  order  to  charge  per- 
sonal property  tax  upon  land — what  is  not  a  sufficient 
compliance  with  statute  by  collector 487 

purpose  of  statute  authorizing  partition  sale  of  lands,  in- 
cluding life  estates — earning  power  of  proceeds  of  sale 
is  basis  for  computing  present  worth  of  life  estate 568 

standard  mortality  tables  are  admissible  to  aid  in  deter- 
mining present  worth  of  life  estate 568 

rule  for  determining  present  worth  of  life  estate  where 
Carlisle  table  is  used  to  determine  expectancy 568 

RE-CONVERSION.— See  WILLS. 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

REPEAL. 

effect  of  an  express  repeal  and  substantial  re-enactment  of 
a  statute  at  the  same  time 361 

RES  JUDICATA. 

when  decree  finding  deed  to  be  a  mortgage  does  not  bar  a 
recovery  in  an  action  of  ejectment 44 

determination  of  question  by  court  of  competent  jurisdic- 
tion is  binding  upon  the  parties — fact  that  former  ad- 
judication was  upon  same  question  must  be  established.     86 

when  dismissal  of  bill  to  quiet  title  is  conclusive  against 
complainant's  claim  of  title — ^when  dismissal  of  cross- 
bill is  not  conclusive  against  cross-complainant's  title . .     87 

when  refusal  to  admit  transcript  of  record  in  a  chancery 
case  in  evidence  in  ejectment  suit  is  error — when  the 
plaintiff  need  not  go  back  of  decree  to  prove  title 87 

when  court  of  equity  will  not  inquire  whether  former  de- 
cree was  just  and  equitable  or  re-open  issues 607 

REVENUE.— See  TAXES. 
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ROADS  AND  BRIDGES.— See  HIGHWAYS;   TAXES. 

SALES.  PAGE. 

what  acts  by  purchaser  amount  to  acceptance — when  use 
of  machinery  after  giving  notice  of  its  rejection  is  an 
acceptance  thereof 491 

when  continued  use  of  machinery  cannot  be  said  to  have 
been  upon  the  invitation  of  the  vendor 491 

when  evidence  of  intention  upon  the  part  of  the  vendee 
not  to  accept  machinery  is  not  admissible 491 

when  necessities  of  vendee's  business  do  not  change  legal 
effect  of  use  of  machinery  as  an  acceptance 492 

when  acceptance  bars  recoupment  of  damages  under  the 
express  terms  of  the  contract — when  acceptance  of  con- 
tract may  be  evidenced  by  acts 492 

SALOONS.— See  DRAM-SHOPS. 

SANITARY  DISTRICTS. 

when  all  damages  from  permanent  structure  cannot  be  re- 
covered in  one  suit — permanency  of  injury  and  not  per- 
manency of  structure  is  the  test 591 

when  injury  to  land  from  overflow  is  not  necessarily  of 
a  permanent  character — ^measure  of  damages  where  the 
injury  to  land  is  permanent 591 

when  sanitary  district  is  liable  for  damages  to  land  from 
overflow — when  plaintiff  may  prove  value  of  timber  de- 
stroyed and  yearly  value  of  pasture  lands 592 

when  fact  that  flood  contributed  to  injury  does  not  defeat 
recovery  from  a  sanitary  district 592 

extent  to  which  statute  authorizing  work  is  a  protection 
against  suit  for  damages — when  recovery  of  attorney's 
fees  is  authorized  by  Sanitary  District  act 592 

SCHOOLS. 

plea  of  justification  by  school  directors  to  information  in 
quo  warranto  must  show  jurisdiction  to  organize 414 

purpose  of  provision  of  statute  requiring  service  of  notice 
of  proposed  change  of  districts  upon  president  or  clerk 
of  board  of  directors , 414 

service  of  notice  and  copy  of  petition  by  petitioner  upon 
himself,  as  clerk  of  board,  confers  no  jurisdiction  upon 
•the  trustees  to  change  school  districts 414 

when  petition  to  create  a  new  school  district  may  be  acted 
upon  at  an  adjourned  meeting 514 


Digitized  by  LjOOQ  IC 


INDEX.  [2S2  111 

SCUOOhS.— Continued.                                                              page. 
the  board  of  school  trustees  has  the  power  to  adjourn  a 
regular  meeting — when  "postponed"  meeting  is  an  "ad- 
journed" meeting 514 

SHELLEY'S  CASE. 

the  rule  in  Shelley's  case  does  not  apply  unless  both  es- 
I  tates  are  of  the  same  quality 57 

SHERIFFS. 

when  order  of  discharge  on  habeas  corpus  is  void — an  of- 
ficer is  not  protected  by  process  he  knows  is  void 10 

SIGNATURE. 

rule  as  to  proving  signature  by  comparison  with  a  signa- 
ture admitted  to  be  genuine 229 

SOLICITORS'  FEES.  •      . 

court  should  ascertain,  by  hearing  evidence,  what  is  neces- 
sary for  needs  of  abandoned  spouse,  including  what  is 
necessary  for  a  solicitor's  fee 135 

SPECIAL  ASSESSMENTS. 

if  inspection  of  record  shows  court  was  without  jurisdic- 
tion its  finding  as  to  jurisdiction  is  overcome — when  re- 
cital of  jurisdiction  is  overcome 104 

statute  requires  that  the  proof  of  mailing  notices  be  made   • 
by  affidavit — when  presumption  that  court  h^ard  other 
evidence  than  affidavit  is  unwarranted 104 

court  is  without  jurisdiction  to  confirm  assessment  if  affi- 
davit shows  that  notices  were  mailed  less  than  fifteen 
days  before  the  hearing 104 

under  section  37  of  the  Levee  act  an  additional  assess- 
ment may  be  levied  upon  petition  of  commissioners 142 

limit  on  the  amount  of  special  assessments  in  drainage 
districts 142 

affidavit  of  non-residence,  in  drainage  assessment  proceed- 
ing, may  be  amended  by  leave  of  court 143 

party  whose  rights  are  not  affected  by  defective  affidavit 
of  non-residence  cannot  complain — general  appearance 
waives  a  defective  notice 144 

a  drainage  assessment  roll  is  admissible  in  evidence  and 
makes  a  prima  facie  case — what  does  not  render  drain- 
age assessment  roll  inadmissible 144 

when  land  owners  may  join  in  objections  to  drainage  as- 
sessment upon  application  for  order  of  sale — fraudulent 
change  in  classification  invalidates  assessment 167 
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objection  that  farm  drainage  assessment  exceeds  benefits 
may  be  made  on  application  for  judgment  and  order  of 
sale — land  owners  may  join  in  such  objection 167 

what  action  by  commissioners  does  not  have  any  effect 
upon  the  classification — objection  that  district  has  been 
absorbed  can  only  be  made  in  a  direct  proceeding 168 

Farm  Drainage  act  does  not  provide  for  confirmation. .. .   168 

fact  that  delinquent  list  does  not  provide  for  collection  of 
interest  is  not  a  valid  objection 169 

Levee  act  in  force  when  drainage  assessment  case  is  re- 
manded controls  further  proceedings — when  trial  court 
may  proceed  under  original  petition 259 

what  objections  cannot  be  made  on  application  for  judg- 
ment and  order  of  sale — what  objections  do  not  go  to 
jurisdiction  to  confirm  sidewalk  assessment 296 

conclusiveness  of  confirmation  judgment  not  affected  by 
fact  that  it  is  rendered  by  default  after  notice 296 

no  presumption  can  be  indulged  in  aid  of  jurisdiction — 
the  court  is  without  jurisdiction  to  confirm  assessment 
if  certificate  of  publication  is  invalid 409 

secretary  of  newspaper  corporation  has  no  implied  power 
to  make  a  certificate  of  publication  for  the  company. . ..  409 

estimate  required  by  section  10  of  Local  Improvement  act 
to  accompany  the  ordinance  must  be  itemized  and  sub- 
stantially conform  to  estimate  required  by  section  7...  421 

drainage  commissioners  cannot  lawfully  change  classifi- 
cation, after  the  hearing,  without  giving  notice — effect 
of  illegal  attempt  to  change  classification 433 

city's  power  to  take  land  under  Local  Improvement  act  is 
no  greater  than  is  the  power  possessed  by  other  corpo- 
rations to  take  land  under  Eminent  Domain  act 475 

city  has  no  power  to  take  land  of  public  library  for  pur- 
pose of  widening  the  street — a  tax-payer  may  object  al- 
though not  a  party  to  the  proceeding 475 

petition  to  confirm  assessment  must  be  dismissed  if  part 
of  the  improvement  called  for  by  the  ordinance  cannot 
be  constructed 475 

SPECIFIC  PERFORMANCE. 

when  court  may  decree  specific  performance  of  a  contract 

to  convey  land  located  in  a  foreign  State 49 

when  one  partner  should  not  be  required  to  account  to  the 

other  for  a  mistake  of  judgment  in  selling  land 49 

an  agreement  to  convey  by  warranty  deed  may  be  satisfied 

by  conveying  a  good  limitation  title 206 
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SPECIFIC  PERFORMANCE.— Ca«^in«ed.  page. 

agreement  to  convey  by  warranty  deed  is  not  an  agree- 
ment to  furnish  an  abstract  showing  perfect  title  of  rec- 
ord but  to  convey  a  merchantable  title 206 

what  is  not  such  misrepresentation  as  to  value  of  land  as 
defeats  vendor's  right  to  specific  performance 207 

effect  where  part  of  consideration  is  lost — a  vendor  may 
have  part  performance  and  damages — when  suit  by  a 
vendor  is  not  prematurely  brought 207 

when  complainant  is  not  entitled  to  interest  on  purchase 
money  and  also  to  rents  and  profits 207 

STATE  BOARDS. 

grain  inspection  department  is  part  of  the  State  govern- 
ment— grain  inspection  fees  are  public  money 554 

act  of  1 91 1,  requiring  public  money  to  be  paid  into  State 
treasury,  applies  to  grain  inspection  department,  and  as 
to  such  department  it  is  a  valid  law. ,', 554 

STATUTE  OF  FRAUDS. 

a  dedication  may  be  by  parol — so  far  as  parol  agreement 
to  dedicate  concerns  the  public  it  is  not  affected  by  the 
Statute  of  Frauds 44^ 

STATUTES. 

what  constitutes  the  final  passage  of  a  bill — when  reced- 
ing from  amendments  by  a  yea  and  nay  vote  amounts 
to  a  final  passage  of  a  bill 108 

what  is  not  a  violation  of  provision  that  no  law  shall  be 
revived  or  amended  by  reference  to  its  title,  alone 109 

effect  of  an  express  repeal  and  substantial  re-enactment 
of  statute  at  the  same  time — statutes  will  ordinarily  be 
given  prospective  operation,  only 361 

STREAMS. 

obstruction  of  a  navigable  stream  is  a  public  nuisance —     ^ 
how  proceeded  against — what  is  essential  to  enable  pri- 
vate person  to  recover  damages  from  public  nuisance. .  622 

when  declaration  does  not  show  a  special  injury  to  plain- 
tiff from  obstruction  of  a  navigable  stream  which  pre- 
vents operation  of  his  steamboats 622 

STREET  RAILWAYS. 

privilege  to  use  streets,  when  granted  by  ordinance,  is  not 
always  a  mere  license — rule  where  mere  license  is  acted 
upon  in  a  substantial  way  before  acceptance 73 
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a  city  cannot,  after  granting  portions  of  street  to  a  street 
railway  compaay,  grant  same  portions  to  another 73 

when  street  railway  company  may  enjoin  the  use  by  an- 
other company  of  the  portions  of  the  public  streets  oc- 
cupied by  the  complainant's  tracks 73 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SUBSCRIBING  WITNESSES.— See  WILLS. 

TAXES.— See  SPECIAL  ASSESSMENTS. 

board  of  review  has  power  to  make  original  assessment 
after  notice — notice  to  owner  must  precede  the  making 
of  the  assessment  by  the  board  of  review 95 

statute  authorizing  the  board  of  review  to  assess  omitted 
property  not  invalid  as  making  no  provision  for  notice.     95 

when  certificate  of  additional  road  tax,  under  section  119 
of  Roads  and  Bridges  act,  does  not  comply  with  statute.  262 

when  cross-error  based  upon  sustaining  objection  to  road 
and  bridge  tax  cannot  be  considered 262 

presumption  is  that  tax  was  legally  levied — what  must  be 
shown  to  sustain  objection  that  labor  system  of  road 
taxes  had  been  abolished 262 

additional  road  tax  can  be  levied  only  to  meet  a  contin- 
gency— washing  away  of  bridge  by  freshet  is  such  con- 
tingency as  is  contemplated  by  the  statute 316 

total  tax  levied  under  section  i  of  Hard  Roads  act  cannot 
exceed  one  dollar  on  each  $100  assessed  valuation — the 
hard  road  tax  and  hard  road  bond  tax  are  separate 329 

right  to  use  water  power  is  interest  in  real  estate — when 
right  to  use  water  power  is  exempt  from  taxation 348 

State  laws  concerning  taxation  do  not  apply  where  the 
United  States  has  exclusive  jurisdiction 348 

equity  will  enjoin  the  collection  of  tax  upon  exempt  prop- 
erty— when  assessment  of  franchise  of  a  corporation  by 
local  assessor  is  void  and  tax  thereon  may  be  enjoined.  348 

a  person  charged  with  a  tax  upon  property  he  is  not  the 
owner  of  may  enjoin  collection  of  the  tax 348 

the  assessor  is  not  bound  by  the  items  or  valuations  given 
him  by  the  president  of  a  corporation 349 

highway  commissioners  cannot  levy  tax  to  build  a  bridge 
necessitated  by  new  ditch  of  drainage  district 372 

when  levies  for  city  and  village  purposes  are  insufficient.  372 

tax  to  pay  damages  for  laying  out  roads  is  not  authorized 
unless  damages  have  been  agreed  upon  and  allowed...  395 
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when  description  of  land  is  too  uncertain  to  sustain  tax 
levy — right  of  county  clerk  to  plat  lands  for  taxation . .  395 

highway  commissioners'  certificate  must  state  what  con- 
tingency is  which  requires  additional  road  tax — what  is 
not  such  a  contingency  as  the  statute  contemplates 407 

a  drainage  record  is  the  only  legal  evidence  of  action  of 
commissioners — official  action  shown  by  drainage  rec- 
ord presumed  to  have  been  within  limits  of  district 441 

item  of  county  tax  described  as  "to  revenue,  $5000,"  is  too 
indefinite — effect  where  town  clerk's  certificate  of  levy 
is  "for  all  town  purposes" 482 

when  tax  levy  for  road  and  ditch  damages  is  invalid 482 

a  "farm"  may  lie  in  more  than  one  township  or  county 
and  may  be  composed  of  different  tracts  of  land — what 
does  not  make  several  tracts  one  farm 486 

rule  for  assessing  personal  property  where  a  farm  lies  in 
different  townships  or  counties — where  personal  prop- 
erty on  farm  should  be  listed 486 

a  copy  of  paper  containing  delinquent  list  should  be  filed 
and  presented  to  the  court  at  time  judgment  is  prayed 
for — ^waiver 486 

statute  must  be  strictly  followed  in  order  to  charge  per- 
sonal property  tax  upon  land — collector  must  note  cause 
of  failure  to  collect,  opposite  delinquent's  name 487 

what  is  not  a  compliance  with  provisions  of  a  statute  for 
charging  personal  property  tax  upon  land 487 

'TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

TRUSTS.' 

duties  of  a  trustee  under  a  will  are  controlling  as  to  the 
quantity  of  estate  which  he  takes 57 

it  is  not  necessary  that  there  be  a  formal  devise  to  the 
trustee — when  trustee  takes  legal  estate  for  life  of  life 
tenant  and  remainder  passes  under  the  will 57 

what  language  in  will  does  not  show  an  intention  to  vest 
the  trustee  with  the  fee 58 

when  subject  matter  of  gift  to  trustees  for  charity  is  not 
uncertain — when  bequest  to  a  hospital  is  not  within  the 
rule  against  perpetuities 243 

act  of  1907,  against  directions  for  accumulations  in  deeds 
or  wills,  construed — effect  of  such  act — ^when  question 
whether  trust  is  witliin  the  act  does  not  arise 245 
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it  is  no  objection  to  charitable  bequest  that  trustees  have 
a  discretion  to  select  administrative  agency 244 

when  precatory  words  following  bequest  are  sufficient  to 
create  a  trust  for  charitable  purpose 244 

trust  for  the  purpose  of  defraying  expenses  of  sickness  of 
beneficiary  is  not  invalid  for  uncertainty 244 

when  a  will  makes  testator's  sons  trustees  for  his  daugh- 
ters— when  bequests  to  children  or  grandchildren  of  a 
person  in  esse  are  not  within  rule  against  perpetuities. .   522 

UNION  LABEL.— See  LABOR  UNIONS. 

VARIANCE. 

what  constitutes  a  fatal  variance  between  pleading  and 
proof  in  prosecution  for  violation  of  Union  Label  law — 
leave  to  amend  is  not  an  amendment 561 

VENDOR  AND  PURCHASER.— See  SALES. 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

general  appearance  in  a  drainage  assessment  proceeding 
waives  a  defective  notice 144 

WATER  POWER. 

what  amounts  to  a  grant  of  a  fee  simple — the  right  to  use 
water  power  is  an  interest  in  real  estate — ^when  right 
to  water  power  is  exempt  from  taxation 348 

WATERS.— See  NUISANCES. 

WILLS. 

rule  in  Shelley's  case  does  not  apply  unless  both  estates 
are  of  the  same  quality 57 

duties  of  trustee  under  a  will  are  controlling  as  to  the 
quantity  of  the  estate  which  he  takes 57 

a  trustee  takes  such  an  estate  as  the  purposes  of  the  trust 
require — it  is  not  necessary  that  there  be  a  formal  de- 
vise to  the  trustee 57 

when  trustee  takes  legal  estate  for  life  of  life  tenant  and 
remainder  passes  under  will 57 

word  "descend/*  used  in  a  will,  may  mean  to  pass  under 
the  will  though  its  technical  meaning  is  to  pass  by  in- 
heritance by  operation  of  law 57 
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construction  of  a  will  cannot  depend  upon  facts  or  condi- 
tions arising  many  years  after  will  took  effect 58 

what  language  in  will  does  not  show  an  intention  to  vest 
trustee  with  the  fee 58 

when  freehold  is  involved  on  appeal  from  order  of  pro- 
bate though  will  does  not  expressly  devise  real  estate . .  228 

what  is  sufficient  request  by  testator  to  attest  will 228 

proof  of  physical  condition  showing  testator  was  not  able 
to  sign  will  is  competent  on  appeal  from  order  of  pro- 
bate to  contradict  subscribing  witnesses 228 

when  cross-examination  tending  to  show  that  witness  had 
made  contradictory  statements  should  be  allowed 228 

legacy  is  not  a  charge  against  real  estate  unless  made  so 
by  will — ^when  legacy  is  not  a  charge  upon  real  estate. .  236 

direction  to  pay  legacy  "in  due  course  of  administration" 
does  not  charge  the  legacy  upon  real  estate 236 

when  extrinsic  evidence  is  not  admissible  to  show  inten- 
tion to  charge  legacy  upon  real  estate 236 

when  freehold  is  involved  in  proceeding  to  contest  will — 
when  subject  matter  of  gift  to  trustees  for  a  charity  is 
not  uncertain 243 

when  gift  to  hospital  is  a  bequest  of  personal  property — 
when  bequest  to  hospital  is  not  within  the  rule  against 
perpetuities 243 

the  life  taken  as  part  of  the  measure  of  time  in  the  rule 
against  perpetuities  need  not  be  the  life  of  a  person  hav- 
ing an  interest  in  the  estate 243 

rule  against  perpetuities  applies  to  personal  property  as 
well  as  real  estate — when  gift  to  charity  will  not  be  al- 
lowed to  fail 244 

it  is  no  objection  to  charitable  bequest  that  trustees  have 
a  discretion  in  selecting  administrative  agency 244 

gift  for  support  of  churches  is  for  a  charitable  use — ^what 
does  not  destroy  character  of  the  gift  as  a  charity 244 

when  precatory  words  following  bequest  are  sufficient  to 
create  a  trust  for  charitable  purposes 244 

when  trust  for  purpose  of  defraying  expenses  of  sickness 
of  beneficiary  is  not  invalid 244 

act  of  1907,  against  directions  for  accumulations  in  deeds 
or  wills,  construed — effect  of  such  act — when  question 
whether  act  applies  does  not  arise 245 

right  of  devisees  to  elect  a  conversion  or  re-conversion 
does  not  depend  upon  their  right  to  present  enjoyment.  288 

right  to  elect  a  re-conversion  of  money  into  land  cannot 
defeat  time  for  distribution 288 
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when  equity  may  direct  a  re-conversion  of  money  into 
land  but  must  leave  executor  in  charge  of  land,  as  trus- 
tee, until  time  for  distribution 288 

wife  of  executor  named  in  will  was  an  incompetent  sub- 
scribing witness  prior  to  the  amendment  of  191 1 — such 
amendment  does  not  apply  to  wills  already  effective . . .  436 

when  objection  to  competency  of -a  subscribing  witness  is 
made  in  apt  time  and  sufficiently  insisted  upon 436 

a  will  which  is  invalid  at  the  death  of  the  testator  cannot 
be  made  valid  by  subsequent  statute 437 

what  evidence  not  sufficient  to  establish  a  lack  of  testa- 
mentary capacity — fact  tl^at  man  cries  from  severe  pain 
is  not  evidence  of  an  unsound  mind 452 

disposition  of  property  the  testator  has  agreed  to  sell  does 
not  indicate  unsound  mind 452 

when  decree  setting  aside  a  will  on  the  verdict  of  the  jury 
must  be  reversed 452 

when  a  testator  has  sufficient  testamentary  capacity — fact 
that  testator  was  about  to  die  when  he  made  his  will 
does  not,  of  itself,  invalidate  it *. 509 

a  court  of  equity  has  jurisdiction  of  bill  to  construe  will 
though  existence  of  trust  is  controverted — ^when  a  will 
makes  testator's  sons  trustees  for  his  daughters 522 

when  bequests  to  children  or  grandchildren  of  a  person 
in  esse  are  not  within  rule  against  perpetuities 522 

when  it  is  not  error  for  a  court  to  find  that  proceedings 
taken  by  executors  were  in  accordance  with  the  will . . .  522 

when  allowance  of  fee  to  guardian  ad  litem  is  proper ....  523 

WITNESSES. 

wife  of  executor  named  in  will  was  not  a  competent  sub- 
scribing witness  prior  to  the  amendment  of  1911 — such 
amendment  does  not  apply  to  wills  already  effective . . .  436 

WORDS  AND  PHRASES. 

word  "descend,"  used  in  a  will,  may  mean  to  pass  under 
the  will  though  its  technical  meaning  is  to  pass  by  in- 
heritance by  operation  of  law 57 

the  words  "suit"  and  "action"  are,  in  a  general  sense, 
synonymous — word  "action"  will  not  be  limited  to  pro- 
ceedings at  law  unless  necessary  to  do  so 134 

direction  to  pay  legacy  "in  due  course  of  administration" 
does  not  charge  the  legacy  upon  real  estate 236 

when  "postponed"  meeting  is  an  "adjourned"  meeting...   514 
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